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PREFACE} 








We owe an. apology to our ee for the long 
. delay that has occtirred i in bringing this first volume of the 
‘ “Reprinted Edition of the Madras Law Journal. The large 
demand for the back. volumes of the Law Journal is a suff-. 
. cient justification for a reprint: - It has, however, been thought ; j 
“that it will be more "useful to the profession if the journal 
7 _ matter be reyised in the light of recent cases: and as’ this 
: means a somewhat large addition to- existing matter and 
a careful editing, the. work’ of reprinting necessarily takes 
sometime: The Translatiory of Smritis ‘have also undergone ` 
= careful revision. There has been sorne delay i in consequence 
of a change of, press due to the old printers not: being able 
to cope with the work. The. second volume: of. the Reports 
"has ‘been made ready and: issued along with the remaining '. 
-portion of the first volume now made ready. 


; It need hardly be stated that the Reports have beer! 

‘restricted to cases not appearing in the authorized reports 

“except a few which have been thought useful for the report 

“of the arguments. It has also been thought useful to, note 
wW ‘the, cases have been dealt with subsequently.. 


We have now made special arrangements for the speedy 
: issue of the Reprint Volumes. 


We hope to. be able to push on the further Volumes of e 
_ the. Reprint. Series rapidly: : | 4 


-P. R. GANAPATHI AIYAR. 
78. SRINIVASA 'AIYAR. 
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The prospectus briefly indicates:the objects of this Journal. 
The Publication of such a periodical has „been strongly urged 
upon: us by many of the leading practitioners’ of the Madras 
High Court. The practice of ‘citing unreported decisions ' has 
become ‘very common now. The selection of the cases to be 
reported.is practically in the hands of the Law Reporter and 


he, in the exercise, of the discretion vested in him, selects such 
' cases as‘he thinks: deserve to be.reported. But ‘there still remain 
_ many: decisions unreported, some of them considered judgments, 


‘which deal, with important questions of law and practice, but 
which never see the light of day, being thrown away into 
that “‘waste- paper basket, if one may so call it-the record- 


‘room of the High Court. We..wish’ to save a ‘large. number of 
“these decisions from becoming: food to white ants. We have also - 


heard complaints of the meagre way in which the arguments of 


a 4he pleaders on both sides-are reported at present. Perhaps. this 


is. not altogether the fault of the learned Reporter, who, a busy 
_ practitioner himself,-cannot find time to take notes -of the argu- 
ments in every case of, importance. * We have made arrangements 
-for getting: complete notes of, ‘the arguments in all important 


cases. We take this opportunity to state that our object in start- 


ing this journal is not to prejudice in any-way the circulation of 


e ‘the “Indian Jurist ” which, so far as we are aware, is the only 


_ legal journal published in Indias “The field of law i is so wide, and 
“there are so many questions “which admit of being discussed from 
different points oi view, that we think there,is ample room for: the 


a za The Reporter now-a- days is scarcely to be seen in any of the courts for 


taking. arguments —ED.] f p S = 
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existence of both the journals. Further, the work which we have 
cut out for ourselves is not exactly the same as the work 
which the “Indian Jurist ” is now doing. In addition to giving 
our own reports of the decisions of the High Courts in Madras 
and other places, we hope to place before our readers translations 
of various Hindu Law books, which remain yet untranslated, in 
so far as they have any bearing on questions which practically 
arise for decision every day in our Courts of Justice. We 


propose * further, from time to time, to place side by side the 
conflicting decisions of the various Courts in India on the 
same point in the hope that such procedure will enable the Courts 
to act in greater harmony than they do at present in the interpre- 
tation of Acts and enunciation of general principles of Law and, 
when this is not possible, enable the Legislature to bring about 
such harmony by removing the ambiguities which may have given 
rise to such discordant views. These objects cannot be carried 
out without the strong support of the various branches of the legal 
profession here and elsewhere. We sincerely trust that we shall 
get such support in this undertaking, the main object of which is 


to further the interests of justice. 
hd 


The Succession Certificate Act. 


We propose to note briefly some of the defects in the Succes- 
sion Certificate Act VII of 1889. 


(i) S. 4, Sub-S. (i), provides that no Court shall “ pass 
a decree against a debtor of a deceased person, for. payment 
of his debt to a person claiming to be entitled to the effects of 
the deceased person or to any part thereof, except on the produc- 
tion by the person so claiming, of a certificate granted under 
this Act, and having the debt specified therein, or a certificate or 
probate or letters of administration under the other acts relating 
to succession.” ‘There is no provision in the Act for staying pro- 
ceedings in any Court in which a suit may be brought for any of 
the debts in respect of which a certificate is required, 
pending the final disposal of any application for a certificate 
which mav have been made to the District Court. The conse- 
quences of the absence of such a provision may be serious, especially 
in those cases where the District Court refuses the application 


[* The corresponding page of the old edition is given in the margin.—Ep. ] 
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for a certificate or grants it to tae wrong party and an appeal 
has to be preferred to the High Court to set things right. Ifthe 
Court in which the suit for debt is brought dismisses it on the 
ground that no certificate is produced within a réasonable time, 
as it would often be tempted to dc owing to its having to submit 
quarterly and annual returns of cases remaining undisposed of, 
and an explanation for any long delay in disposing of them, the 
parties would be put to a good deal *of hardship and inconvenience. 


(ii) The Act further makes it compulsory that in all cases a 
certificate shall be produced. But supposing that the debts to be 
collected are. petty, sums not exceeding in all twenty or thirty 
rupees, the expense to be incurred for procuring such a certifi- 
cate would often exceed that sum and the practical effect of the 
law as it stands now would be to leave it optional to the debtor 
to pay or not pay such sums, as the words ‘no court ” would appa- 
rently include Village Munsifs’ courts also.* 


(iii) S.14 of the Act states that every application for a 
certificate must be accompanied ty a deposit of a sum equal to 
the fee payable under the first Schedule to the Court Fees Act, 1870, 
in respect of the certificate applied for. We think that it is rather 
hard that a person who is not even sure that a certificate will be 
issued in his name should be called upon to deposit this sum 
with his application.? It will be ro hardship, if he is called upon 
to do this, after an order for the issue ofa certificate in his name 
has been passed. No doubt, the law as it formerly stood was 
amended, because, in some cases parties who had obtained orders 
never paid the proper stamp duty or took out a certificate, But 
the Legislature could have remedied this evil by enacting that no 
such order shall be issued by any Court until the necessary deposit 
has been made. ‘The present law would work great hardship in 
the case of pauper applicants who may not find it easy to procure 
the necessary deposit before any order is passed in their favour. - 

(iv) The wording of the Act still leaves in doubt whether a 
member of an undivided Hindu family is entitled tosue on behalf 
of the family on bonds executed in the name of the last manager 
without obtaining a certificate. The Hon. Mr. Hutchins stated, 





(1. See Rasibi Ammal v. Olaga Padcyachi, (1897). 1.L.R. 21. M. 115 :— ED.) 

0 [2. It will be some redeeming feature if the depositor is entitled to a refund 

when no order is made in his favour:— Ci. Sankara v. Nainar, (1897) 1. L. R. 27 
YA 241:—ED.| , 
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when the bill was under discussion that a Hindu sog succeeding 
by right of survivorship on the death of his father, is not bound 
to take outa certificate under the Act, but the Madras High 
Court has held, that it is only in those cases, where, on the face 
of the bond, it appears that the money was advanced out of the 
family funds for the benefit of the family, that the production of 
the certificate is not necessary.” (We are aware that recently 
Mr. Justice Bes? sitting as a single Judge took the view? that the 
production of the certificate is not necessary where a Hindu son 
seeks to execute a decree obtained by his father but the previous 

(4 *] decision of a bench composed * of two Judges was not brought to 
his notice). i 


(v) There is one more defect to bereferredto. The Act ap- 
plies only to the mofussil districts presided over by District 
Judges. It does not apply to the Presidency towns which are within 
the ordinary original jurisdiction of the various High Courts, 


**[The view that the Act does not apply to the Presidency — 
towns which are within the ordinary original jurisdiction of the 
High Courts must be taken with some qualifications. 9. 1, cl. 3, 
enacts that the Act extends to the whole of British India, 
The prior Act which this Act (VII of 2889) repealed, viz., Act 
XXVII of 1860, was held tobe applicable to the Hindus within 
the Presidency towns. Muthammal v. Bank of Madras? ‘There 
can be no question that the prohibition in S. 4 applies also to the 
Courts within the Presidency towns. But apparently an applica- 
tion under S. 6 for a succession certificate under Act VII of 1889, 
an only be made to the District Court, and the District Court under 
S. 5 has jurisdiction to grant a certificate under the Act in cases 

* « New matter intioduced is indicated thronghout by square brackets thus [ ]. 

I. Ref. case 23 of 1889. [Since reported as Venkataramanna v. Venkayya, 
(1890) I. Le R. 14 M. 377, The view entertained in this case does not hold good 
now. Thè Madras High Court in more recent cases has held that the nature of 
the debt need not appear on the face of the bond but that it may be shown by 
other evidence, and the same view prevails mthe other High Courts. See 
Subramaniyam v. Rakku, (1897) I. L- R. 20. M. 232 ; Pallam Raju v. Bapanna e 
(1899) I. L. R. 22. M. 380 ; Perlap Narain Singh v. Bhagwati Persad (1895) I. L. 
R. 17. A 578; J/agmohandas v. Allu Maria, (1894) I. L. R. 19 B. 338; Beejraj v. 
Bhyro Prasad, (1896) 1. L. R. 23 C. 912; and Basanta Lal v. Parvati, (1903) I. L. 
R. 31 C. 133. :—ED.) 

2. C. R. P. 27 of 1890. 

3. (1883) I. L. R. 7 M. 115, 
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where the decea sed ordinarily resided at the time of his death 
within the jurisdiction of such District. Courts, or, if the deceased 
had no fixed place of residence at that time, where any part of his 
property is found within such jurisdiction. The District Court is 
defined in other Acts as the principal court of civil jurisdiction in 
the District. But inthis Act S. 3 defines a District Court as a court 
presided over by a District Judge so that the view taken in this 
article is correct to the extent that no application for a succession 
certificate under the Act can be made to the High Court.—Ep. | 


If a person, being a resident of the Mofussil, dies a certificate 
under the Act may be obtained in respect of the debts only. But 
if he ordinarily resided in one of the Presidency towns, the person 
entitled to recover his debts is forced to obtain letters of adminis- 
tration of the whole estate and pay the stamp duty calculated on 
the value of the whole estate. There seems to be no reason ap- 
parently, for this distinction, and it would have been well if 
provisions similar to those applicable to a person who resides 
out of the Presidency towns at the time of his death, had . been 
made in regard to persons dying in the Presidency towns. 


A AWA of the asidi Law Reports 
for 18SO—TI. 


Civil Procedure :—We' propose to review briefly the English 
Law Reports for 1890. We shall begin with the Indian Appeals. 
There are a few decisions on the Code of Civil Procedure which 
deserve to be noted. Curiously enough the Indian Courts and the 
English Court of final appeal do not seem to agree as to the prin- 
ciples by which they are to be guided in putting a liberal or a 
narrow construction on the sectionsof the Code. The Indian Courts 
put a wide construction on sections relating to their own jurisdic- 
tion, as for instance, their powers of revision under 5. 622 where 
there is no appeal, and their powers under 5. 584 in the case of 
second appeals. In regard to both these cases, the Privy Council 
acts on the principle that where discretion is given by the Legis- 
lature to a subordinate Court, the High Court ought not unduly 
to interfere with the exercise of that discretion—Amzr Hassan v. 
Baksh Stugh;+ Mahammad Yusuf v. Abdul Rahman ;? and 





r. (1884)1. L. R. 11 C. 61 : $. €. L. R. 111. A. 237. 
2. (1889) I. L. R. 16 C. 749: S. C. L. R. 16 I. A. 104. 
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Durga Choudhrain v. Jawakir Singh.” Itis on this principle 
that the English Courts act in the exercise of their right of super- 
vision of the acts of judicial or quasi-judicial bodies (see the recent 
case of The Queen v, Bishop of London.*) 


(5 ¥] * On the other hand where justice is likely to suffer by a rigid 
adherence to the literal meaning of the various sections of the 
Code relating to procedure, the Privy Council, differing in that 
respect from the Indian Courts, puts a broad and liberal meaning 
on the words. In the section for instance relating to reviews, the 
Privy Council construed the words ‘or for any other sufficient 
reason ’ in a broad sense—Reasut Hossein v. Abdoolla.3 Similarly 
in construing 5. 549 of the Code which specifies a time within 
which security for costs shall be given, the Privy Council over- 
ruling the Calcutta High Court holds that the Court has, power 
for proper reason shown (Modhusudan v. Prapanna*) io extend the 
time for giving security whether the application for such exten- 
sion is made before or after the time allowed has expired—Budrz 
Narain v. Sheo Koer.” 


Hindu Law :—The Privy Council has decided one or two 
interesting questions of Hindu Law. The much vexed question of 
the liability of Ya son for his father’s debts is now set at rest by 
the sensible view taken by the Privy Council that the son is liable 
unless he shows that the debt was incurred for an‘illegal or immoral 
purpose—Mahaber Persad v. Markunda Nath.® 'The question in 
what cases a zemindary may be considered impartible is becoming 
a vexed one now. The Privy Council rightly holds that it isa 
question of fact and that each case must be decided according to 


(1890) I. L. R. 18 C. 23:5. C. L. R. 17 L. A. 122. 

(1890) 24 Q. B. D. 213. 

(1876) I. L. R. 2 C. 131 (140, 141) : 8. C. L. R. 3 I. A. 221 (229). 
(1889) I. L. R. 17 C. 516 : S. C. L. R. 17 I. A. 9. 

5. (1889) I. L. R. 17 C. 512 : S. C. L. R. 17 I. A. I [See also Jumnabai v. Vis” 
son Das, (1897) I. L. R. 21 B. 596. Cf. the cases as to the power of the High Conrt, 
to grant extension ın sanction cases under S. 195, Cr. P. C.—Mathukudam Pillai 
In ye, (1902) I. L. R. 26 M. 190 (191); Kavuppana Servagavam v. Sinna Goundat 
(1902) I. L. R, 26 M. 480. But see Kali Kinkar Seti v. Dinobandhu Nandy (1905) *e 
I. L. R. 31 C. 379 (385) reversing the judgment of Mr. JUSTICE HENDERSON in 
Dinobandhu v. Hurrymutty (1904)8 C. W.N. 797. See also cases of exten- 
sion of time for payment of redemption amount. Vedapuratht v. Vailabha 
Rajah (1902) 25 M. 300; Iswar v. Lingo (1903) 28 B. 102. ; Ranjo v Bohihetti (igo) 
3 Bom. L. R. 554 :—ED-] 

6. (1889) I. L. R. 17 C. 584: S.C. L. R. 17I. A. 11 
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the evidencegziven init. But unfortunately the Indian Courts 
and the English Court donot seem to agree as to what shall be 
considered as sufficient evidence to prove impartibility. In the 
latest case reported (Mallikarjuna v. Durga) the Privy Council 
held, reversing the decision of the Madras High Court, that the 
evidence showed clearly that the zemindary in question was an 
impartible one. 

The exact position of an illegitimate son in a Sudra family is 
still left unsettled. But in the recent case of Jogendro B hu patt v. 
Nityanund Man Singh” the Privy Council has held, confirming the 
decision of the Calcutta High Court,’ that an illegitimate brother 
is entitled to succeed to a Raj by right of survivorship to his 
legitimate brother though the latter has left behind him three 
widows anda daughter by one of:them. The decision of the 
Bombay High Court in Sadu v. Baztza* to the effect that in an 
ordinary Hindu family belonging to the Sudra caste and holding 
partible property an illegitimate brother takes *the estate as a [6] 
co-parcener succeeding by right of survivorship on the death of ; 
his legitimate brother tothe exclusion of the widow and daughter 
of his father is followed. 

As it is an important decision we shall examine the succes- 
sive steps by which the Privy Council has arrived at this conclu- 
sion. Following its decision in the Sh:vaganga case? it holds that 
in considering who is to succeed on the death of a Raj the rules 
which govern the succession.to a partible estate are to be looked at. 
It then quotes the passages from the Mitakshra, Ch. I, S. 12, 
dealing with the rights of a son by a female.slave in the 
case of Sudras and interprets them as showing that though in the 
life-time of the father an illegitimate son does not acquire any 
right to share in the estate in the same way as a legitimate son 
would do, still, after the death of the father, a co-parcenary is 
created between the son of the wedded wife and the son of the 
female slave, and as, in case the illegitimate brother dies before 
partition between himself and his legitimate brother, the latter 
. would apparently succeed by right of survivorship, there is no 
reason for holding that the illegitimate brother would not take by 





(1890) I. L. R. 13 M. 406: S.C. L. R. 17 I. A. 134. 
(1890) I. L. R. 13 C. 51: S.C. L. R. 17 I. A. 128. 
See (1885) I. L. R. 11 C. 702. 

(1878) I. L. R. 4 B. 37. 

Sub-Nominee, Kalama Nachiar v. Raja of Sivaganga, (1863) 9 M.I.A. 543. > 
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survivorship in the case of the death of the legitimate prother, as in 
both the cases the right must bethe same. The Privy Council by 
implication rejects the theory that there can be co-parcenary only 
between persons who have acquired an interest in the family 
property at their very birth. Though the Privy Council does not 
refer to any Madras decision in regard to the position and tights 
of illegitimate sons, the Calcutta Court refers to the case of 
Krishnayyan v. Muttusami* in which the facts were as follows: V 
and S were two undivided brothers of the Sudra caste. V died be- 
fore S'leaving behind him two illegitimate sons. S subsequently died 
leaving two widows. The Madras High Court held that the 
illegitimate sons did not on the death of their father succeed to 
his undivided interest, but that the whole interest passed by right 
of survivorship to 5 on the death of his brother V, and that on 
the death of S, his widows, and not his illegitimate nephews, were 
entitled to succeed to his property, because there was no sapinda 
relationship between S and his illegitimate nephews, which relation- 
ship must be founded on legal marriage. The Calcutta Court, atter 
some hesitation, came to the conclusion that there was probably no 
conflict * between this decision and their owndecision. In two 
later decisionse Ranajt V. Kandoji? and Parvati v. Tirumalat* 
the same question was discussed by the Madras High Court, 
and it approved and followed the decision in Krishnayyan vV. 
Muttusamt.+ Inthe case of Parvati v. Tirumalat? the decisions 
of the Bombay and Calcutta High Court are referred to and dis- 
tinguished cn the ground that in those cases there was no compe- 
tition between the illegitimate son and the father’s undivided 
brother. ‘Till, however, the matter goes up to the Privy Council 
and an authoritative tuling is given by their Lordships, the matter 
cannot be considered as finally set at rest. We may, however, take 
it for the present that the following propositions of law can be 
deduced from the decided cases :— 

(a) Where one of the members of an undivided Hindu family 
of the Sudra caste consisting of two or more co-parceners dies 


‘leaving only illegitimate sons, the said sons do not become co-, 


parceners with the other members of the family but are only 


ee a 

1. (1883) I. L. R. 7 M. 407. [It would appear from the arguments of the 
appellant’s counsel in the P, C. case at p. 130 of the report L. R. 17 I. A. that 
this Madras case and the case of Ranoji v. Kandoji, (1885) I. L. R. 8 M. 557 Were 


before the Privy Council :—ED.] 
2. (1885) I. L. R. 8 M. 557. 3. (1887) I. L. R. 10 M. 334. 
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entitled to mgintenance. Cf. Ramalinga Muppan v. Pavadat Goun- 
aan. a Wi 
[This seems to follow as a logical result from the principles 
recognized by the texts bearing upon the matter and the 
décided cases. In Mitakshara, Chapter I, Section 12, placitum 2, 
it is stated :? “However, should there be no sons of a wedded wife, 
the son of the female slave takes the whole estate, provided there 
be no daughters of a wife nor sons of daughters. But, if there be 
such, the son of the female slave participates for half a share only.” 
It has been held in the Shzvaganga case? that the separate property 
of a Hindu, whatever be his status, whether divided or undivided, 
would go in the absence of issue to the widow to the exclusion of 
the surviving undivided brothers of the deceased, and this principle 
was followed by the Judicial Committee in the Gumgore case,” so 
that according tothe text already cited, the illegitimate son would 
take his putative father’s separate property to the exclusion of the 
father’s undivided brothers or uncies, and would share with the 
widow, daughter and daughter’s sons. In Ramalinga Muppan v. 
Pavadat Goundan* it was held that the legitimate son of an illegiti- 
mate son would represent his father and would be entitled to take 
the property of the illegitimate son’s putative father who had died 
divided from his brothers. But, as we have alreadysaid, division 
or no division is not the test. The only test is whether the property 
is separate or self-acquired. 


| It seems now to be settled, so far, at any rate, as the Madras 
High Court is concerned, that an illegitimate son is not entitled 
to claim any share in his putative father’s joint property if the 
father died leaving his undivided brothers or uncles and their sons, 
see Karuppa Goundanv. Kumarasant Goundan* and Ramalinga 
Muppan v. Pavadat Goundan,* though in the same case at p. 523 
Mr. JUSTICE BHASHYAM IYENGAR leaves the question as to whether 
the view taken by the Madras court on this matter is affected by the 
-decision of the Privy Council, open. However, this view was ap- 
parently affirmed in Gopalasamt v. Arunachellam.” Where the father 
* died leaving legitimate and illegitimate sons, the illegitimate 
sons would be entitled to claim a share as against the legitimate 





1. (1901) I. L. R. 25 M. p. 519 at p. 522. 2, Stokes H. L. 426. 
*3. Sub-nominee. Chintaman Singh v. Nowlukho Konwayt (1875) 21. A.p. 263 
s. c. I. L. R. 1 C. 153. l 
4. (1903) I.L. R. 25 M. 429 at p. 430. 5. (1903)1. L. R. 27 M.32 at pp. 35-36. 
R2 
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sons—-Dhnnigam Pillai v. Suppa Pillai.” The questioc whether an 
illegitimate son would be entitled to claim a share when the 
father died leaving his undivided brothers or uncles arose 
for decision in Gofaliamt v. Arunachallam® where it was 
decided that the illegitimate son would not be entitled :to 
claim a share under such circumstances. In the same case, the 
Madras High Court construed the text of the Mitakshara, Chapter 
I, Section r2,.as applying to a case where the father dies divided 
from his brothers or uncles and as having no application to the 
case of a father dying undivided from his lineal ancestors, brothers’ 
or other collaterals, so that the fact that the father died leaving 
legitimate and illegitimate sons would not be a ground of itself 
for the claim of an illegitimate son to a share. If, at the time of 
the fathers’ death, there were his undivided brothers along with his 
undivided legitimate sons, his illegitimate sons would not be 
entitled to claim a share, and the fact that the legitimate sons 
obtained their shares of the joint family property from their uncles 
after the death of the father would not give the illegitimate son 
any right to claim a share in such property—Ep.] 





(b) Where a divided Hindu father of the Sudra caste dies 
leaving legitifhate and illegitimate sons they become co-parceners 
and the law of survivorship attaches to the estate inherited or 
jointly acquired by them. ; 


It would seem to follow from these two propositions (a) and(2) 
that even in the case of an undivided Hindu family the illegitimate 
sons of the members would be entitled to succeed in preference 
to the other co-parceners to their separate property, though we are 
not aware of any case which has decided this point. 


There is a third proposition of law which ‘he Madras High 
Court has laid down and it is this. If there is a competition 
between the widow and the illegitimate sons of a Sudra who has 
no co-parceners the former is entitled to succeed in preference to 
the latter. The Bombay High Court takes the opposite view. 
We ‘shall discuss this question in our next issue. as 


I. (1888) I. L. R. 12 M, gor at p. 403. 2. (1903) I. L. R. 27 M. at pp. 35, 36. 





4] propose to make a few pa with reference to the scope [8+] 
ind limits of the doctrine of res yudttafa between, co-defendants. 
The question to be considered may be-stated thus: A brings a 
suit against Band C. How far is the determination of the suit 
by A binding as between B and C in a suit by B against C or 
vie versa? No definite answer can be given to the question put 
in this general form. Various circumstances have tad BE CONAI maa 








ed before arriving at any conclusion about it. It. coh ota ton 
` tended that in no case, can a judgment in a suit by á plaing 
against two or more defendants determine their rights Hiter. SE, tee 
It ‘cannot-also be contended that a judgment in a suit; Anakes sai : 
questions raised in it ves judicata as- between the “Helena A, out 
Before proceeding to consider the conditions necessary for 
application of the doctrine of res judicata between co-defendants, l 
it may be mentioned that very little information is available on) 295 | 
‘this subject in the books written by the American “and English 
Text writers. Bigelow, the American Text writer, in dealing 
with Estoppels by Record, devotes “only one short paragraph to 
this subject, and the views expressed by him therein are by no 
means Clear and accurate.? I find no reference toséhis subject in 
. the work of the English Text writers, Everest and Strode; nor 
is there any mention of it in the note to The Duchess of Kingston’s 
case contained in Smith’s Leading Cases.? There are, however, a 
few English decisions which throw light on the subject, and it 
has been, frequently, discussed’ by the | Courts in India, though, it 
must be admitted, there is considerable difference of opinion 
among the judges who have had occasion to consider it. 
8. 13 of the Code of Civil Procedure deals with the law of 
ves judicata, and the material portion of the section is as 
follows :—“ No Court shall try any suit-or issuein which the mat- 
ter directly and substantially-in issue Aas been directly and sub- 
stantially rn issue in a former suit between fhe same parties in 
a-court of competent jurisdiction and has been heard and finally 
decidedby such Court.” It is here stated that the parties to 
the subsequent suit must be the same asin the former suit.: -It 
is therefore immaterial whether, in the former suit, mey stóod 
> [5< See. Bigelow on Estoppel (sth Ed.) pp. 114, 127:—ED. j 


2. Sm. L. C. Vol. II. 73% (1ithEdo.) (The subject is discussed in 
Hukum Chand’s “ ka judicata ” paras 77 and a Pp. 170 to 177:—Ep.} 


S i 


[9%] 


I2 THE MADRAS LAW JOURNAL. 
together in the same array or not, but to lay the fgundation for 
the operation of the doctrine of res judicata, it is necessary. that 
they should, as a fact, have been opposed to each other. There 
should" have been a real conflict of interests between the co-defen- 
dants, and the matters in dispute between them: must have been 
in issue in the former suit. In this connection it will be necessary 
to remember that, evén though the matters in dispute between 
the co-defendants were not formally made the subject.of an issue 
01 issues, yet it is sufficient if they were really in issue; and it 
may not also be out of place to state that it is often difficult to 
find out from the records of a suit, which of the parties joined 
issue on which of the points raised in the suit. The former 
practice, which exists in some Courts even now, of the Judge 
recording distinctly which of the parties affirms and which of the 
parties denies the matter in issue is not only commendable but 
will also obviate some of the difficnlties which are attendant on 
the application of the doctrine of res judicata between co-defend- 
ants. The co-defendants should, further, have had an opportu- 
nity of adducing evidence on the points in issue which formed the 
subject of controversy between them, andthere should have been a 
hearing and degjsion on the points in issue between them ; in other 
words, there should be a judgment defining their “mutual rights 
and obligations in respect of the matters in issue between them, 

But the further question arises whether the doctrine of 
ves judicata can be considered to apply indiscriminately to the 
determination of all the issues that were raised and decided 
in the former suit between the co-defendants. On the. one 
hand, it may be argued that, as the object of the former suit 
was primarily to consider what relief should be given to the 
plaintiff in that suit and as it was only with reference to . the 
relief to be given to the plaintiff that it was necessary for the 
Court to hold an inquiry into and define the rights and obliga- 
tions of the defendants znr se, the doctrine of res judicata 
should be limited in its operation to those cases where the:adjudi- 
cation between the co-defendants is necessary to give the appro- 
priate relief to the plaintiff. On the other hand, it may „be 


ee 


(x. It has been held by a Full Bench of the Madras High Court in Somasun- 
dara y. Kulandaivelu, (1904) I. L. R. 28 M. 457, that the de endant must be inter- 
ested in the relief to be granted to the plaintiff and that otherwise there can be 
no ves judicata. That wasa case of co-owners. One of-the co-owners broughtea 
suit for his share and obtained decree. It was held that the other co-owner 
could not take advantage of it as res judicata. See also the other cases cited in 


p. 16 note (8) in f/ra—ED. | 
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contended thêt though. the ‘former suit was one instituted by the ; 
plaintiff, yet, inasmuch as the Courts are bound to, adjudicate 
upon and settle effectually all questions raised between the parties - 
“so as to leave no room for further litigation, and the co-defendants 
chose to join issue on certain matters and the Court came to 
definite conclusions. on those matters, those conclusions ought to 
have the force of res judicata notwithstanding that it subsequently 
turned out that it was unnecessary to* arrive at those conclusions, [10%] 
having regard to the termination of the plaintiff's suit. To take 
an illustration ; suppose Æ, B and C laid claim to the same proper- 
ty, each claiming under a different and inconsistent right, and A 
brings the suit against B and C for the property and issues are 
joined not only between A on the one hand and B and C on the 
other: hand, but also between B and C ier se and there are 
findings arrived at with reference to the rights set up by B and 
C, and the right of A to the property is negatived, can it be cou- 
tended that though 4 lost the suit on the ground that his right 
was not made out and it was, therefore, unnecessary to discuss the 
rival claims of 8 and C, yet the adjudication in the suit by A of 
the claims of B and C prevents’ them from disputing the correct- 
mess of it in asubsequent suit between them? MP Venayya v. 
Narasamma the Judges appear to hold that under the abovemen- 
tioned circumstances the doctrine of res judicata applies between 
the defendants 2mfer se. ‘The subject is by no means free from 
difficulty, but I am inclined to attach more weight to the obser- 
vations of Mr. Justice WEST in the case of Ramachandra ~y. 
Narayan,” where he refers to the English case of Cottingham v. 
Earl of Shrewsbury,?' and considers that the doctrine of res 
judicata between the defendants znter se applies only where the 
adjudication’ in the former suit was necessary to give the appro- 
priate relief to the plaintiff in that suit." In some cases there is 
no: difficulty in applying the doctrine of ves judicata between co- 
defendants,..but in other cases there is considerable difficulty. 
Suppose A brings an .interpleader suit against Band C under 
“the terms of S. 470 of the Code of Civil Procedure, then it can 
hardly -be doubted that the adjudication in the suit by 4 i$ final 
as between. B and C. The interest of 4 is merely that of a 





t. (1887) I. L. R. 11 M. 204. 2, (1886) 1. L. R. 11 B. 216. : 
3: (1843) 3 Hare 627 Ss. c. 67 Eng. Rep..530. 
4. (Cf. Somasundara v. Kulandaivelu, (1904) I. L. R. 28 M. 457.—ED.] 
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stake-holder and the suit which A brings is not onlypne in which 
the rights of B and C can properly be determined, but one in 
' which: their rights have necessarily to be determined for the pur- 
pose of giving relief to the plaintiff. Suppose, however, 4 
brings a suit against B claiming certain property as the 
tenant of C, who is also made a defendant in the suit, and it 
is decided on the merits in 2's favour, and C then brings a suit 
against B for the property, is C’s suit barred? by reason of the 
[11] adjudication * in the suit by 4 ? Having regard to the foregoing 
observations, inasmuch as the interests of Band C, though they 
were co-defendants in the suit by 4, were really conflicting, and 
the matter in issue in both the suits-is the same, if it was raised 
between B and C in the suit by 4 , and C had the opportunity of 
adducing evidence upon it and there was an adjudication about 
it, there is no reason why such an adjudication ought not to be 
considered valid and binding between B and C. In the Full 
Bench case of Brojo Bekari Mutter x. Kedar Naik? the Cal- 
cutta High Court is of opinion that even in this case the doctrine 
of res yudtcata does not apply and that C is entitled to bring 
another suit against B for the same property. But it is rather 
difficult to {Mow the reasons given for this opinion. The first 
argument to be found in the said decision is that though the 
former suit was brought by 4, the tenant, against B, and C the 
landlord of 4, the suit should really be viewed as a suit between 
A and B only. Of course if C was not made a party, any adjudi- 
cation between 4 and B would not bind him ; but where he was 
made a party and the issue is raised between him and A on the 
one hand, and 4 on the other, itis difficult to see how he’ can 
escape the effect of the adjudication on the issue. The ext argu- 
ment is that the conduct of the suit was not in C’s hands, and if 
A had abandoned the suit, it ought: not’ to be held that C was 
Sal ee es og 


1. [The decision in Kandiyil Cheriya Chandu v. The Zamorin of Calicut, 
(1903) I. L. R. 29 M. 515, apparently suggests an affirmative answer, but-itis a 
question whether this decision is not to be treated as overruled by the F.B. case 
of Somasundva v. Kulandaiveln, (1904) I. L» R. 28 M. 457. It may be noted thaf. 
although the report of the decisiun in Kandiyil Cheriya Chandu’ s case is later 
than the report of the decision in Somasundara’s case the decision itself is earlier 
than the decision in the latter case. See also Madhavi v. elt, (1892) I... RB. 
25 M., p. 264, and Zamovin of Calicut v. Narayanan Mussad, (1899) L. L. R. 22 


M. P. 323 (325)—ED.| 
2. (1886) LL.R. 12 C. 580. 
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barred. To #his it may be replied,+ that the conduct of the suit 
wag as much in the hands of C- as of A, the matter in issue 
having been raised not only between 4 and 8 but also between 
Band C. If A abandoned the suit, C is certainly not prejudiced, 
for the suit by A cannot then be considered to have been heard 
and decided. If A does not, however, abandon the suit, . but 
adduces only some evidence, there is no reason why C should not 
supplement,A’s case by-adducing all the available evidence on the 
issue raised between C and A, the landlord and the tenant on the 
one hand, and Bon the other. Then che third and last argument 
is that if it were held that C’s suit was barred, a person -in the 
position of C would be helpless, for he would not be able to re- 
open his case or contest the order passed, by appeal to a. higher 
Court.2 The answer to this isthat wherever it was possible for A 
to re-open his case orcontest by means of an appeal, it was equally 
possible for“ C to do so. The result of the examination of the [124] 
three decisions above referred to is that while the Calcutta High 
Court is not inclined to go so far as the Bombay High Court, the 
Madras High Court goes much further than the Bombay High 
Court in its view of the application of the doctrine of res judicata 
between co-defendants, and it will, be - probably famnd, that the 
true limits of the doctrine are those mentioned in the judgment 
of Mr, JUSTICE WEST in the case of Ramchandra v. Narayan. 
C. R. PATTABHIRAMA IYER. 
[ Apparently the subject-matter of this article has not been 
continued and is thus left incomplete by the late Mr. Pattabhirama 
Iyer. It was taken up by another writer in 11 M.L.J. but without 
anticipating our remarks in that connection, and without making 
any attempt to reconcile the several decisions we may here state 
briefly their effect. It may be taken as a well settled pro- 
position of law that there may be issues arising for determina- 
tion as between co-defendants, that a decision upon such issue 
may be res judicata as between thenin a subsequent suit, and 
that there is nothing in S. 13, C. P. C., excluding this principle 


[1. This has to be reconsidered in the light of the decision of the Full 
Bench of the Madras High Conrt in Somasundara v. Kulandaivelu (1904) 1.L.R. 
28 M. 457 (465).—ED.] 

_ 12. Ch Somasundara v. Kulandaivelu, supra. lu Maihi Kunwar v, Imam-ua- 
din (1904) LL.R. 27 A. 59, it was observed by the Allahabad High Court (at p. 61 of 
the report) that ““ it wonid be an extraordinary thing to hold that where a party 
to a suit has no right ofappeal the decision in that suit should operate as res 
judicata.” See also Bigelow on Estoppel (5th Ed.) p. 114 — ED.) ` 

3- (1886) I.L.R. 11 B. 216. 
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of law. See Magniram vw. Medht Hossein Khan. he question 

under what circumstances a former decision is res sudzcata in, a- 
subsequent suit as between co-defendants, though easy to state, has 

not been so easily answered by the courts. The leading English: 
case upon the subject is that of Cottingham v. Earl of Shrewsbury? 

where WIGRAM V.C. observed: "If a plaintiff cannot get at his right 

without trying and deciding acase between co-defendants the 

court will try and decide that case and the co-defendants will be 

bound. But if the relief given to the plaintiff does not require or 

involve a decision of any case between co-defendants, the co- 

defendants will not be bound as between each other by any 

proceeding which may be necessary only to the decree the plaintiff 
obtains.” 


The principle laid down in that case has been followed in 
the Indian Courts. In order that questions decided in a suit bet- 
ween the plaintiff on the one hand and a group of defendants on 
the other may operate as res gudicatait must appear that the 
determination of such questions was absolutely necessary for the 
determination of the plaintiff’s own rights in that suit. Anto v. 
Ardeshir > and Balwania Rao v. Narayanshet*. It is only stat- 
ing the prinétle in another way if we say that there must be 
active controversy between the co-defendants. The leading 
Indian case on the subject is that of Ramachandra v. Narayan” 
and according to the judgment of Mr. JUSTICE WEST in that case 
there must be “(r) a conflict of interests among the defendants 
and (2) the judgment must define the real rights and obligations 
of the defendants tnter se.” See also Ahmad Ali v. Najabhat 
Khan £ and Balambhat v. Narayanbhat". 

It is not enough that certain questions are raised as between 
the defendants. The adjudication upon the question must be 
necessary as between the defendants in the former suit for giving. 
the appropriate relief to the plaintiff therein,’ l 





I. (7903). I. IL. R. 31 C. p. 95 at p. 100-101. 
2. (1843) 3 Hare 627, S.C. 67 Eng. Rep. 530. 

3. (1899) 1. Bom. L. R., p 303 (308). 4. (1902) 5 Bom. L,R. 97. 

5. (1886) I. L. R. 11 B. p. 216. 6. (1895) I. L. R. 18 A, p 65, 

i 4. (1900) I. L. R. 25 B., P 74. TT 

8. Magniram v. Mehdi Hossein Khan (1903) I. LR. 31. C, p.95 at p IOI; 
Gurdeo Singh v. Chandrikah Singh (1907) 5 C.L.J. 611 3 Chajjzv. Umrad Singh 
(1900)1.L,.R. 22 A 386 ; Lon Husan v. Brij Chukhan (1904)I.L.F.. 26 A. p, 407 (Per 
Banerji J at p. 442) Macleod v. Vitkai Singh, (1904), I.L.R. 30 B. p. 2509 at 
p. 26036 Bom. L. R. 995. See also Balwantrao Balajt v. Narayanashet Mutlshet 
1902) 5 Bom. L. R. p. 97, following Ramachandra v. Narayan, (1886) 1.L.R. 11. 
Bom.,216 (220). and Muhammad Kuni y. Visvanatha Aiyar(1go2)1.L.R. 26 M. 347. 


i THE MADRAS LAW JOURNAL. 17 
Sometinfes-the test for deciding the question whether the 
adjudication was necessary or not for giving the appropriate relief 
to the plaintiff is to see whether the defendants are only ro forma, 
or, necessary parties. ? : 


In the case of co-sharers, the same principle has.to be ma 
namely, whether the adjudication is necessary to give the 
appropriate relief to the plaintiff. Prema facte.in a case of that 
sort no such adjudication is necessary asthe plaintiff can ordinarily 
claim his own share, and it is now settled that Explanation 5 to 
5. 13, C.P.C., has no application.?. 


There is some conflict on the question: as to whether an 
adjudication tinder the above circumstances will be binding if it 
is obtained ox parte as against the defendant concerned.3 


7 [But i is not, however, necessary to discuss this question 
ere.—ED 


VYAJNAVALKYA-SMRITI 
a WITH i 
THE MITAKSHARA COMMENTARY. 


[NorE.—As the alterations made in the translation are pretty 
numerous, we ought, in justice to the original Translator, £ to state 
that we are alone responsible for the translation as Spa in 
the present edition.—Ep:] 


[Original] TRANSLATOR’S NOTE.—It is intended to ne 
such portions of the Mitékshara’ as have not been hitherto translated 
and have a bearing on law in the strict sense of the term. The 


t. Ahmed Ali v. Najabat Khan, (1895) I.L.R. 18 A. p. 65 atp. 68; Balam- 
bhat v. Narayanabhat, (1900) I.L. R. 25 B. p. 74; Mahabala Bhatta v. 
Kunhanna Bhatia, (1898) L.L.R. 21 M p. 373 at p. 383 ; Malhi Kunwar v. Imam- 
ud-din, (1904) I.L.R. 27 A. p. 59,; See, however, Venkayya v. Narasamma, (1887) 
I.L.R. 11 M.p. 204 (206). 

2. Nabin Chandra Mazumdar v. Mukta Sundari Debi, (1871) 7. B. L. R. 
App. 383 Surender Nath Pal Choundhry v. Brojo Nath Chowdry, (1886) I: L. R. 
13 C. 352; Mahabala Bhatia v. Kunkama Bhaita, (1898) I. L. R. 21 M. Pp. 373. at 
P 383 ; Somasundara v. Kalandavelu Pillat, (1904) I. L. R. 28. M. p. 457. 

3. Chandu vy. Kunhaniwd, (1891) I. lL. R. 14. Mi, P, 324 (327); .Sedlathamal! 
v. Oliver, (1899) 9 M. L.J. p. 60. at p. 61; Latchaunna v. Suravayya (1894) 
LL.R. 18 M. 164. But see Mahammad Kuni Rowthan v. Visvanatha lyar, 
(1902) I.L.R. 26. M. p. 337. at p. 399 where, however, the point was not necessary 
for the decision. Compare Nagasamt v. Sundararajan (1892) 2. M. LJ. R. 203 at p 
206- 

4. The Honorable Mr. P. S. Sivaswami Aiyar. 
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whole of the Vyavahdra-kanda has been translated by Mr. Mac- 
naughter and Mr. G.C. Tarkajankar, and the chapter on Inhgrit- 
ance which is included therein by Mr. Colebrooke. But the other 
parts of the Mitakshara have been neglected, either because they 
were supposed not to throw much light on law, or because the labout 
required was considered to be out of proportion to the passages 
bearing on law to be found scattered in them. But the other parts of 
the Mitakshara contain much that is useful to the lawyer. For 
example, the chapters on impurity and marriage will afford 
valuable help in the calculation of degrees of consanguinity, a 
matter of the utmost importance in the law of succession. The 
chapter on marriage has, however, an independent interest for the 
lawyer. It is needless to say, that there are several other chapters 
and passages relating to that portion of the Hindu Law which is 
administered by the courts. All these passages will be taken up 
sertatim from the commencement and carefully translated. 
Accuracy rather than literary elegance will be the aim of the 
transtator. To those who are not conversant with Sanskrit, 
the style of the commentary may appear somewhat curious, 
and a word in explanation of the usual method of our commen- 
tators may™Bot be amiss. They analyze each sentence of the 
* text, take each word of the sentence separately and explain it by 
synonyms, &c., beginning ordinarily with the subject and the 
predicate, and then introducing their qualifications, by way of 
answers to questions. After the whole sentence has been treated 
in this way, there follow discussions, quotations, &c., -in support 
of the’ view taken by the commentator. It may be also mentioned 
that every sléka of the text is preceded bya short sentence or 
two by the commentator by way of introduction. 





[The author of this work is the celebrated Vijudneswara Yogi. Recent 
research has made it possible to fix his date with some little certainty. He 
was a resident ‘of Kaly&napura the seat of the restored Chêlnkya dynasty and was 
the contemporary of King Vikramfrka who reigned between 1076—1127 A. D. 
It is therefore inferred that he wrote in the latter half of the 11th Century A. D., 
and it is stated in Mr. Rice’s standard work on Mysore and Coorg that the sage 
composed his celebrated Bhashya in Malur in Closepet Taluk of the Mysore 
State (Vol. II 72). He was a Vaishnava by sect ; and most of the residents of that 
place are even now Brahmins of the Sri Vaishnava sect. The statement of Mr. 
Morley that he is supposed to have resided in the North of India must be taken 
to be incorrect in the light of the above remarks. The'workis a stagdard 
authority in all schools other than the Dayabhaga school. Even there 
it is treated as authority on points where the Dayabhaga is silent :—Ep. ] 
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* ACHARADHYAYA 


e OR ; 
(Book or Division) on Observances. (Religious and 
Moral. À 


INTRODUCTORY CHAPTER. 

Obeisance to Ganesa ! Obeisance to Sarasvati ! Obeisance to 
elders (Gurus.) : 

I salute that Vishnu who is denoted by the word OM and 
who is ever untouched or unaffected by the virtues (Dharma), 
vices (Adharma), their three different results (Vepdkds)* and the 
five troubles (K/esa)** which obtain among living beings or 
creatures. 

The Dharma-Sdstra (Laws relating to Dharma) uttered (or 
delivered by the sage VAjiavalkya and frequently treated with 
prolixity in obscure language by Visvariipa 7 is expounded in 
plain and measured language for the comprehension of the young 





A disciple of VAajfiiavalkya gave out in a condensed form the 
Dharma-Sastra declared by VAjfiavalkya in the form of ques- 
tions ? and answers? and as Bhrigu condensed thg, law uttered 
by Manu. This is the first sloka of VAjfiavalkya Smriti (so con- 
densed). 

1. The sages having revered Yajnavalkya, the Lord of Yogis 


(ascetics), said : “ Communicate to us fully the duties (dharmas) of 
the castes, 4 orders® and others.” 


Of Voges, i.e., Sanaka and others. Lord z.e., best or chief. The 
sages Simasrava and others who were fit to hear and retain, having 
worshipped, by mental and bodily acts, him named, Yajhavalkya* 
said : “ Tell us the duties.” How ? fully ze., entirely. Whose 


aa a AA AA ae re EEA 
[< This is the reading of Balambhatti. These fruits are stated to be Birth, 
Life and Enjoyment (B&lambhatti). 
*« 7.0, Ignorance, egotism, love, hate and attachment to life (B&lambhatti.)] 
(1). A previous commentator of the Yajnavalkya Smriti. 
[(2). Questions (7.8.) by the sages (Balambhatti.) 
(3). Answers (2.¢.) by Yajnavalkya (Balambhatti). 
(4). By Varnas are meant the four castes, viZ., Brahmins, Kshatriyas, Vais- 
yas and Sndras. 
(5). By Orders are meant the four stages of life of a Dwija, viz., those of 
Brapmachari, Grihasta, Vanaprastha and Sanyasi. l 
These rules or observances are thus limited to the above castes and orders 
and the mixed classes, viz., the Anuloma and the Pratiloma.—Ep .] 


(141) 
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(duties) ? Of the castes, orders.and others. Varnds (Castes) ie., 
Brahmins and others. “ Asramdh” (Orders) i.e., Brahmacharis 
(religious students) &c., Ofhers t.e., those produced by the proper 
or improper mixture of castes, as the Miardhavasiktha (born to a 
Brahmin of a Kshatriya woman) and others. The word Jthara 
(ZAT) is excluded from the category of pronouns by the rule of 
Panini “ Dvandvécha.” 


Here -the word Dharma is applied to the six kinds of 
Dharma prescribed by the Smritis. These are as follows: 
The Varna Dharma or the observances of castes; the Asvama 
Dharma or the observances of orders ; the Varndsrama Dharma or 
the observances of castes and orders; the Guna Dharma or those 
relating to particular attributes; MNzmztta Dharma or casual 
and consequential dharma, and Sddhdrana Dharma or dharma 
common to all. Of them Varna Dharma is exemplified by the 
rule beginning with: “A Brahmin shall always eschew liquor.” 
Asrama Dharma by the rules beginning with: “The kindling of 
the fire (sacred fire), living by begging one’s food,” &c.; Varndsrama 
Dharma by the rules beginning with: “A dd/dsa stick is intend- 
ed for Br&hmins,”* and the like; Guza-Dharme by the rules 
beginning with: “ The protection of subjects by a king posses- 
sing the attribute of having been duly anointed according to the 
Sastras.” Nzmitta Dharma is expiation for omitting what is 
enjoined to be done and doing what is forbidden; Sddhdrana 
Dharma, or dharma common to all, by the rules beginning with: 
“ Forbear from cruelty.” Forbearance from cruelty to all creatures 
is a dharma applicable to all down to the chandala. 


Asitis prescribed to be the duty of a preceptor to inculcate the 
purification rules laid down in the Srutis, there is not much good in 
dwelling upon the utility of a study of the Dharma-Sastras. ‘The 
order to be observed there is this :—Prior to Upanayana, men may 
do, speak and eat what they like. After Upanayana and before 
beginning to learn the Vedas by rote, the study ofthe Dharma- 
Sastras ; then for a man who practises the self-control and obser-, 
vances dictated by the Dharma-Sastras, the study of the Vedas 


[1. See Gautama II, 20, Sacred Books of the East, Vol II, p. 188. 
2. Apastamba ia § 38. Sacred Books of the Hast, Vol II, p. 9. See 


also Manu II § 45, Sacred Books Vol. XXV p. 38 and Yajnavalkya I. § 29 iffva. 
3. Gautama II § 3, Sacred Books of the East, Vol II, p. 185.—Ep.] 
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by rote ; thea follows the.desire to understand ? the meaning of 
the Vedas and then the practice of the same. 


-Then with regard to Dharma-Sastra, though dharma (virtue), 
artha (wealth), kama (desire) and mbasha (absolution), the four ends 


of human life, are inculcated by this SAstra, yet it is called 


Dharma-Sastra on account of the pre-eminence of dharma. This 
pre-eminence is by reason of dharma being the source of the 
others (other ends). Nor should it be said that dharma is the 
source (cause) of wealth (artha), and that wealth is the cause of 


“dharma, and that there is no difference between them. Because [154] 


even without wealth, dharma may be acquired by prayer, pen- 
ance, pilgrimages, &c. But even a particle of wealth cannot be 
acquired without dharma. Similarly, with regard to desire (káma) 
and absolution. 


Z. That prince of Yogis, resident at Mithila, having medita-. ` 


ted for a moment, told the sages :'“ Understand the Dharmasin 
that country where the black antelope? is found. ” 

Thus requested. That lord of Wêgis, VaAjfiavalkya 
residing in the city named Mithila. Having meditated fora 
moment; 2.¢., having concentrated his mind for some time reflect- 
ing: “these who are competent to hear, request “with modesty 
and itis proper to communicate to them,” spoke to the sages. 
What ? “Understand the Dharmas in that country where the black 
antelope is found,” z.e , in that country in which the black ante 
lope roams freely, the Dharmus to be hereafter particularised are 
to be observed (or performed) ; and ‘not elsewhere’ is the inten- 
tion. 


It is the duty of the preceptor to teach the Dharma-Sastras 
as it is laid down that he should inculcate the purification 
rules. 


It may be asked “ Whence ts 1 gathered that a pupil should 
study the Dharma~Sastras?” Hence the author says : 


3. The Vedas coupled with the Puranaa, Nyaya, Mimamsa 
Dharma-Sastras and the Angas are the 14 seats? (causes) of the 
sciences (or systems of knowled ge) and Dharma. 


(1. This includes the actual understanding.—Ep.] 

(2. This is apparently indigenous to the country: of Aryas and’ is need to 
exçlude the country of the Non- -Aryas:—Ep.] ` 

[3 The 14 sthdnas or seats are the four Vedas, the six Angas and the four 
others, expressly mentioned in the verse: thus making a total of 14 :— ED.) 
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“ Purdnam” as the Brêhmam and others.s “ Nyåya” 
is the science of logic. “Mimdmsa” is the inquiry into the 
meanings of Vedic sentences. Dharma-Sastras are those of. Manu 
and others. The Angas are sik,” suchas, Grammar, &c. With 
them combined, the four Vedas. “ Vidyah ” (sciences), are sys- 
temsof knowledge subservient tohumanends, Their seats are 14 ? 

The seats of Dharma are also 14. “Seats” (Sthdmam) mean, 
causes. And these ought to be learnt by members of the 
first three castes. The Dharma-Sastra being included in them 
should also be learnt. These should be learnt by Brahmins ‘for 
the acquisition of knowledge and for the practice of Dharma and 
by the Kshatriyas and Vaisyas for the practice of Dharma. 
Accordingly, it has been observed by the sage Sankha after enu- 
merating in their order the seats of vzdya. “These the Brahmin is 

(16*] entitled to learn and he shows others the * course of conduct to be 
followed.” Manu also points out that only the twice-born classes 
are competent to learn the Dharma-Sastra and that only the 
‘Brahman is competent to teach and not others. “ He about 
whom the performance of rites beginning with conception and 
ending with funeral is said to be with mantras?” is alone com- 
petent to learn’the Sastra and no one else. It should be cultivated 
assiduously by a learned Brêhmin and should be by him well 
taught to disciples and no one else is competent so to teach. 

Admitting that the Dharma-Sastra should be studied, what ts 
the importance of the Sastra declared by Yagnavalkya? The author, 


therefore, says : ! 

4&5: Manu, Atri, Vishnu, Harita, Yajnavalkya, Usanas 
Angiras, Yama, Apastamba, Samvarta, Katyayana, Brihaspati 
Parasara, Vyasa, Sankha, Likhita, Dakshas, Gauthama, Satha- 
tapa and Vasishta are the institutors 4 of the Dharma-Sastras, 





I. The six Angas are 1. Siksha (pronunciation); 2. Vydkaranam (gram- 
mar); 3. Chandas (metre); 4. Jyotisham (Astronomy); 5. Nirukta (Derivation 
or glossorial explanation of obscure terms especially occurring in the Vedas), 
and 6. Kalpa (texts of ritual or description of are rites). 

2. Seep. 21, note (3). 

3. Manu IIQ 16. Sacred Books Vol, XXV p. 32. 

4. Note.—Mr. Mandlik translates the Sanskrit word Prayédjaka by the term 
propounders, To propound is to offer for consideration. But the literal meaning 
of the Sanskrit word is one who causes another to employ. The sages mentioned 
in the text did not themselves publish the laws to the world at large, Dut 
caused their disciples to declare them tothe world. Besides, the works which 
bear the names of these sages always laid claim to be considered as authoritative 
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Up to the end of the word “ Usanas,” itis a singular 
compound by the Dvandva-Samasa. The intention is that the 
Dharma-Sastra declared by Yajhavalkya should be read. This 
is not an exhaustive list but merely illustrative. Hence it is 
not inconsistent with this to hold as Dharma-Sastras those cle- 
clared by Baudhéyana, &c. Though each of these is binding 
by itself, in the case of such as are incomplete, the supply of 
the deficiency will be made from others. Wherever there is a 
conflict bet ween them, the rule becomes optional. 

Now, he mentions the effictent causes * (kavakahetu) of Dharma. 

6. That wealth which is given with faith in the (proper) time 
and place, and in the (proper) mode, toa deserving person is the 
quality or mark of Dharma! as well as all others [laid down in 
the Sastras]. 

‘ Place) ie., the country described [in verse 2] as that 
in which the black antelope dwells.? ‘ Time, te., Sankranti (the 
passage of the sun from one sign of the zodiac to another) &c. 
‘Mode t.e. the group off modes laid down in the Sastras. ‘ Wealth, [174] 
té., kine, &c., obtained by gift or other means.3 ‘ Fasth’ te., 
belief in God. Combined with faith. ‘Person, of the description 
to be ‘mentioned hereafter in the verses *, Ma Vidyayd, &c. 
‘Ts given, ie., abandoned so that the ownership of the other is 
completed and the thing does notreturn. This is the cause of 
Dharma. Is this .all ? He says “zo” and says “all others,” 
Birth, quality, sacrifice’, oblation to fire € and all else besides” 
that are stated in the Såstras as the efficient causes of dharma. Tt 
is to be inferred that birth, quelity wealth, and deeds® are the 
fourfold efficient causes of Dharma. And this either (taken) jointly 
(as a whole) or separately must be ascertained according to the 
shastras. In every case, faith is a necessary element. 


declarations of the law and were never offered.to the world like academical theses 
for acceptance and sanction. The word Pravarthaka is given as another reading 
but it conveys the same setise. 

(* Kéarakahetu, i.e., the active or efficient causes, 7. €., the causes are 
connected with the acts themselves. The act is connected with the place, &c.] 


I. Dure mi nae or Dharma Svarfipain or the active cause of Dharma. 
2. See Note (2) p 
See VAjnavalkya. i g 200 Et. seq. Mandlik p. 186. 


‘See Yåjnavalkya 1 § 118, Mandlik p. 177. : ; 

This is to denote what is done standing. 

This is to denote what is done seated. 

‘Besides’ this is to exclude time, place, &c., 

Bhévartha explained here as deeds is explained by B&lambhatti as faith, ` 


COI NN AY 
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Now the author goes on to lay down the tnd&ative causes* 
(manda) 2f Dharma. | , 


7. The Sruti, the Smriti, the practice of good men, what is 
agreeable to one’s self, and desire arising from well regulated 
conceptions, these are mentioned in the Smritiesas the standard 
or authorities (sources) of Dharma. 


“ Srutt,” te, Veda; “Smrztz,” te., Dharma-Sastra. So 
Manu has said 2: ‘Sruti is to be understood as Veda, and.Smriti 
as Dharma-Sastra.’ “ The practice of the good,” means the practice 
of men of well-reeulated livesand not of men of ill-regulated 


lives. “That which is agreeable toone’s self” applies in op- 


[94] 


tional matters, as wherea thing is prescribed in the 8th year 
after conception or birth,” one’s pleasure alone is the standard. 
“ Desire” arising from a proper conception and not inconsistent 
with the Sastra as,a fancy that water will not be drunk by me 
except during meals. These are the sources, z.e., authorities of 
Dharma. In a conflict between these, each prior one is of superior 
authority to.the succeeding one. 


He cites an exception to the efficient causes of Dharma such as 
place, ete. 

8. Ofthe various acts, viz., sacrifice, religious observance 

self-control, forbearance from cruelty, gift, and a thorough study 


of the Vedas, this is the highest Dharma, viz., the seeing of one’s 
self by yora. | 


Of the acts, such as sacrifice, &c., this is the highest 
Dharma, viz., the seeing of one’s self, or the knowledge of the truth 
about self by restraining the objective tendency of the mind (by 
introspection). | 


* The meaning is that, as regards (the acquisition of) a’ 
knowledge of self by means of Yôga, the restriction as to the 


place, &c., does not exist.. As it is said that where there is 


, {*A Madi literally a cause which makes known or instructs. That which 
produces knowledge of dharma. Liberally translated it means ‘ authorities.’ 
The vidhi (rule)that a person performing the jyétishtonea sacrifice attains svarga 
(heaven) is only an instance of a jndpakahetu:—EDp.] 

(1) See Manu II 8 0. Sacred Books: Vol. XXV. p. 31. (2) Se Yajnavallya 


16 14 infra. 
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intense concentration of mind, there is no perception... of, 
difference.” 

The author now weak about the means (causes) of Siti ad 
where there is a doubt either with regard to the eficient causes 
(karakahetu) or the indicative cause (/napakahetu). 

9. Whatan assembly of four persons learned in the Vedas 
and Dharma, or learned in three sciences or a single individual 
most conversant with a knowledge of' the Supreme Spirit declares 
as Dharma shall be so. 

“An assembly,” means four Brahmins who know the 
Vedas, Sdstras and Dharma. Zhrazvedydéh means those who study 
three sciences.2 A collection of them is called Zhrazvidyam. 
The knowledge of Dharma-Sastra follows here too. Or (it is) 
an assembly, of that description ; (viz, an assembly of those 
who study:the three-sciences). That which an assembly ( parshat)* 
of the kind ‘mentioned above lays down is Dharma, Or 
whatever a single individual excelling in knowledge of the 
Supreme Spirit and versed in the Vedas and Dharma-Sastra, lays 
down, is Dharma. 

END OF THE INTRODUCTORY CHAPTER. 


CHAPTER II. 
CHAPTER RELATING. TO RELIGIOUS STUDENTS. 


Having by. these nine slokas. premised an tniroduction to the. 
whole Sdstra, he now intends to describe the duties. of castes, Ses 
and ın the first instance mentions the castes. 


10. Brahmins, Kshatriyas, Vaisyas and Sudras form the 
castes. The first three are Dvyijas (twice born). For them it is 
that all rites beginning with conception and ending with the 


1. Brahma Sutra IV, I. Bêlambbatti refers to it as the sutra of Patan- 
jali. This is his explanation of the passage: “As it is said that whoever 
has concentration of thought, the limitations (a3 to place &c. >) has no appli- 
cation to him.” f 

2. ‘These are the three Vedas, viz., Rik,: Yajur and Sama nee 

3. According to Apararka a Thraividyam Parshad is an assembly of: three 


„Brahmins who know the Rig,. Yajur and Såma Vedas. 
4. Itis an assembly of Brahinins which may consist of four Brahinins who 


know the four Vedas, the Sastras‘and Dharma, or it may consist of three Brah- 
iins-who know. the three Vedas and Dharmas. (Apararka). Apararka, cites for 
his explanation the texts of Manu on the subject. See Manu, Chapter XII §. 112. 
Mant deals with parshad in Ch. XII § 108-114, Sacred Book of the East, Vol. 
- XXV, pp. 509, 510. Seealso the remarks of. Buhler upon this subject—Sacred 
Book : Introduction, Vol. XXV, p. lii. - l 


R4 
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obsequies (or rites performed in the burning grotnd ) are (or- 
dained to be done) with mantras. 

The Brahmins, Kshatriyas, Vaisyas and Sudras are the 
four castes whose characteristics will hereafter be noticed.2 Of 
them the ‘first three, the aan Kshatriyas and Vaisyas are 
Dugas. 


Dvijas, because they are born twice. These (rites) are for 
the Dvijas alone, and not for the Sudras. “ Beginning with 
conception,” z.e., those rites of which Gerbhadhane is the. frst 

[#19] and* the rites performed i in the burning-ground (are the ne) are 
performed with mantras. 
. Now he enumerates in order those rites. 
11. Garbhadhanam in season, Pamsavanam before quicken- ` 


ing, Simantam in the sixth or the eighth month; Jethakarma on 
the day of birth. 


12. Nama-karana on the eleventh day after birth; Nishkrama 
in the fourth month after birth ; Annaprasana in the sixth month, 
and tonsure according to the practice of the family should: be 
performed. 

Garbhidhdnam isthe name of arite with an obvious meaning. ? 
So are those mentioned later. The Garbhddhdnam should take 
place in the period to be described hereafter?. The right 
called Pumsavana (lit, causing the birth of a male child) before 
quickening. -In the sixth or eighth month, the ceremony of 
parting of the hair. These two, Pumsavana and Simanta, 
being rites for purifying the wife, are to be performed only once 
and not at each pregnancy. As Dévala says: “Once a 
woman has been well purified, she is well purified in all preg- 
nancies.” The word Ære (qà) is composed of A (S) and zte (gà) 

, and means ‘come. Fdtakarma is when the boy has been deli- 
vèred from the womb. On the eleventh day the xame-giving 
(ceremony) is done; and that (z.e. the name) should be con- 
nected with the paternal or maternal grandfather, etc., (of 
the child) or with the family deity. As Sankha says: .“ The 
father shall confer a name connected with the family deity.” Ine 
the fourth month, the ritecalled Vzshkrdma or the rite of beholding 
the sun. In the sixth month the rite of feeding with rice. 


Tonsure, however, is according to the family (usage). The 

a NE Ra, 

1. SeeChapterIV. 2. ‘With a literal meaning’ or ‘meaning taken literally.’ 
3... See YAjnavalkya I, § 79. 
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word Kirya (should be performed) is connecten with: each As of 
the above. ) ; 

Though these are obligatory, still hke- mentions the (Bene fits neces- 
sarily arising therefrom. ; 

13. Thus the sin or impurity arising from seed and womb is 
destroyed. These rites are to be done silently in the case of 
females (female children), But marriage, however, is to be cele- 
‘brated with mantras. 

Thus, by doing the purificatory- rites Garthadhina &e., 
in the manner prescribed herein, the sin is destroyed. How afi- 
sing? Arising from seed and womb, 7. e. , relating to semen ‘and 
ovum and arising on account of the transmission of bodily diseases, 
but not ( arising ) by birth from degraded parents and the like. 
He mentions a special rule in the case of females. ‘These 
rites /dtha-karma and the ‘rest are to be done silently, z. e., with- 
out mantras according to the proper time. But marriage i 1S with 
mantras. 

' (T me for y. ‘pandyana.)* : . [#20] 

14. Upanayanam for a Brahmin in the eighth year from con- 
ception or from birth. For Princes in the eleventh and for Vaisyas 
in the twelfth, Some say, according to the family (usage). 

Upanéyanam of a Brahmin in the eighth year computed 
from conception or from birth as the starting point. The word a 
Upanayana becomes Upanayana by the pleonastic addition of añ 
to suit the exigency of the metre.” Here an option is allowed 
according to one’s desire. 

For princes, in the eleventh year. For Vaisyas in the 14-11th 
year, 2. e 12th year: The. word- garbha. (conception): should be 
taken as following everywhere. Though the word garbha is 
merged in a compound, the word should be mentally separated and 
should he made to extend to both cases on account of the passage 
in another Smriti? “for princes (kshatriyas) in the eleventh year - 
from conception, and for Vaisyasin the twelfth year from birth ” 
“asin construing the sutra of Mab4-Bhashya “then the rules (or 
precepts) as to words. What words (Sabdas) ? (z. e. those) of 
ordinary and Vedic words. ” Here too the word karyam oT be 
done) should be understood. 





1. Balambhatti says that this reading au HU quence i is wrong. — 
He will have only the expression TATE Agr (by the pleonastic addition of an). 
2. Manu II, § 36. Sacred Books Vol. XXV p: 36. 
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Some desire the Upanayanam to take place according to the 
practice in the family. 


(Precepior’s Duties.) 

15. The guru, having invested the pupil with the holy thread 
and after duly pronouncing the great Vyahrithis, should teach 
him the Veda and the purificatory rites. 

The guru having invested the pupil with the sacred thread 
according to the rules laid down in his (guru’s) grthya trea- 
tises (7.¢., those relating to household duties) and after duly pronoun- 
cing the great Vydhrithis should teach him the Veda. The great 
Vyakrithisare the seven beginning with Y:(BAuk) and ending 
with AA (satya), or (they are) five according to the opinion of 
Gautama.? And-he shall teach the purificatory practices to be des- 
cribed herein. By mentioning that the guru shall teach the rules 
of purification after Upanayanam, it is indicated that a person is 
at liberty todo what he likes before Upanayanamh. If. the Varna 
Dharmas are excluded, the same thing, wzz., (liberty to do what 

they like) holds good of women before marri age ; marriage, in 
their case, taking the place of Upanayanam. 


UZA CRITICAL NOTES. * 


R. v. Tolson.—23 Q.B.D. 168.—An interesting caseillustrating 
the somewhat ill-understood principle of actus non facit reum nist 
mens stt rea was decided by the Queen’s Bench Division in 1889. 
The point in question, however, cannot be considered as settled 
as the judges did not agree in their judgments; five judges 
dissenting from the view of the majority consisting of nine 
judges. One M. A. Tolson was married to her husband -on the 
11th September 1880. He deserted her on the 13th December 
1881. On roth January 1887 M.A. Tolson believing, in good 
‘faith, and on information from her husband’s relatives, that 
he was dead, went through the . ceremony of marriage with 
another man, whom she duly acquainted with all the cir- 
cumstances of the case. M: A. Tolson was indicted for bigamy 
under 24 & 25 Vic. Ch. roo S. 57. Stephen J. directed the 
jury, that a belief in good faith and on reasonable grounds that 
the husband was dead was no defence to the charge, but stated 








1. Gautama I, § 51 ; Sacred Books of the-East, Vol. II, p. 183. 
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that he did so; in order to obtain the decision of the Court in view 
of the conflicting decisions on the point. The jury found the 
prisoner guilty, but stated, in answer to a question by the judge, 
that the prisoner dona fide believed’ ‘her husband to be dead. The 
judge sentenced her toone day’s imprisonment and referred to the 
full Court the question whether the direction was right. The 
section of the statute under which the indictment was framed 
was as follows: “ Whoever, being married, shall marry another 
person, during the lifetime of the former husband or wife, 
shall be guilty of felony, punishable with pénal servitude for 
not more than seven years or imprisonment with or without 
hard labour for not more than two: years” with a proviso that 
“ nothing in this Act shall extend to any person marrying a 
second time whose husband or wife shall have been continually 
absent from such person for the space of seven years last past, 
and shall not have been known by such person to be living 
within that time.” . 


There can be no doubt that the prisoner fell under the very 
words of the statute; her case wasrested on the principle that 
“a crime is not committed if the person doing the act in question 
be innocent.” “ That there must be amind at fault before 
there be a crime.” It is impossible to state, in this short 
note, either the arguments addressed for the prisoner, or the 
grounds on which the judgments’ of the Court -were based. 
We shall state only the conclusion. The majority of the 
judges, consisting of Lord Coleridge C. J., Hawkins, Stephen, 
Cave, Day, A.L. Smith, Wells, Grantham and Charles, JJ., 
held that the conviction must be quashed and that a dona fide 
belief on reasonable grounds in the death of the husband at the 
time of the second marriage afforded a good defence to the indict- 
ment and that the proviso to the section does not “ point out the 
sole excuse of which the act allows” but merely “ specifies one 
particular case and indicates what in that case shall be sufficient 
to exempt the party, without any further enquiry, from criminal 
liability.” The dissenting judges Denman, Field, Mantsty, JJ. 
and Pollock and Huddlefon B.B. held that the section is in 
clear and express terms, and that the proviso states the only valid 
excuse in cases coming within the strict terms of the statute. 

Derry v. Peak.—1I4 A. C. 337-—This is a very important 
decision of the House.of Lords on the question what constitutes 
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fraud, on which an action for damages may be bas€d.? The facts 
of the case are very briefly as follows. By a special Act of Parlia- 
ment, the Plymouth Devonshire and District ‘Tramways Company 

(925) was authorized to make certain tramways. “The Act stated that 
the carriages used might be moved by animal, and, with the 
consent ot the Board of Trade, by steam or any mechanical power, 
for fixed periods and subjectto the Regulations of the 
Board.. The. defendants (appellants before the House of 
Lords) in a prospectus which they issued, stated znzer alia that 
the Company had the right to use steam or mechanical motive 
power instead of horses. The plaintiff (respondent before the 
House) relying on the representation and believing that the Com- 
pany had absolute power to use steam and other mechanical 
power, applied for and obtained shares in the Company. The 
Board of Trade refused consent to the use of steam or mechanical 
power except on certain portions of the tramways. The Company 
was wound up. The plaintiff brought an action of deceit against 
the defendants (appellants) claiming damages for the defendant's 
fraudulent misrepresentation whereby the plaintiff was induced to 
take shares. : 


Sterling, J. at. the trial found that the defendants honestly 
believed the statement to be true, and their grounds for doing so 
were not so unreasonable as to make their action amount to fraud. 
The Court of Appeal reversed that decision and held that the 
defendants had no reasonable grounds to believe it to be true, and 
they were guilty of fraud. ‘The House of Lords unanimously 
reversed the decision of the Court of Appealand restored that of 
Stirling, J. They held that the defendants honestly believed the 
statement to be true, and although the statement was untrue in 
fact and the defendants acted with greatcar elessness, no action for 
deceit would lie. Thėy held that a false statement made through 
carelessness, and without reasonable ground for believing it to be 
true, may be evidence of fraud, put does not by itself constitute 
fraud. In an action of deceit the plaintiff must prove 
actual or moral fraud though this is not necessary to 

(1. See as to the effect of Derry v. Peak upon the law as administered before 
53 & 54 Vic. C. 64, Le Lievre v. Gould (1893) I. Q. B. 491; Low v. Bouverie (1891) 
3 Ch. 82 (100) ; Angus v. Clifford (1891) 2 Ch. 449 (463,464) ; Tomkinson v9 Balky 


Consolidated Company (1891) 2 Q. B. 614 (62%) ; see also Starkey v. Bank o Eng- 
land (1903) A. C. 114 (116):—Eb.) 
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avoid a contfact on. the ground of fraud or misrepresentation. 
Fraud isproved when it is shown that a false representation has 
been made knowingly or without belief in its truth or recklessly 
without caring whether it be true or false.” But, however un- 
reasonable the belief in its truth may be, if the person making the 
statement is not guilty of dishonesty, an actionfor deceit will not 
lie. “ A man who makes a statement without care and regard fot 
its truth or falsity commits a fraud.” “But this is very different 
from making a statement without taking care to ascertain its 
truth.” ‘The above decision has led to considerable discussion in 
England in the columns of the Law Onarterly Review. Sir 
FREDERICK PorLocK maintains that it is incorrect and not in ac- 
cordance with the previous decisions on the point, and is not 
calculated to the maintenance of a high standard of commercial 
integrity.2 Sır W. Anson upholds the contrary view and strongly 
argues that the decision of the House of Lords is right?. 

In this country, the requisites of bona fides have not been 


determined judicially with regard to the question of fraud,* but 
the question has arisen what constitutes want of dona jides in 
certain other cases. The Madras High Court held in Hall 
v. Vencatakrishna® that the absence of reasonable and probable 
cause is only evidence of malice inlaw and does not in itself 
constitute malice, in actions for malicious prosecution; and in 
Sesha Atyangar vV. Ragunatha Row,® which was an action against 
a public servant for damages for having without jurisdiction 
pulled down the plaintiff’s house under the provisions of 
the Code of Criminal Procedure for the removal of nuisances 
that are obstructions to public thoroughfares, it .was held 
that want of reasonable and probable cause did not in itself 
constitute want of Jona fides and was only evidence of it. 
“The question in that case was whether the defendant had juris-'**8! 
diction to do the act complained of or acted in the bona fide’ belief 
that he had jurisdiction. The first question was determined in 
the negative. With regard to the second question, the Court, 
(Scotland, C. J. and Holloway, J.) found as a fact that the defendant 
1. See5 L. Q. R. 410 and 6 L. Q. R. 72. 2. De ee ene anes 
3. 6L. Q. R. 72 to 74. 

(4. The rule laid down in Derry V. Peak was followed by the Allahabad 
High Court in Abdulla v. Abdur Rahman (1836) I. L. R. 18 A. 322. (324). See also 
Shanto v. Nain Sukh (1901) L L. R. 23 A. 355 (358) :—ED.] 

5. (1890) I. L. R. 13 M. 394. 6. (1870) 5-M. E. C. 345. 
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had no reasonable grounds to believe that he*had jurisdic- 
tion, but held that the absence of reasonable grounds did not 
amount to want of boma fides. Holloway, J. observed: “The ques- 
tion is not whether he really did this act for the benefit of Her 
Majesty’s subjects or to please the trustees of the pagoda against 
whom the statute of limitations had run, or even whether with a 
knowledge of the facts and a reasonably competent knowledge of 
the law, he ought to have believed that he had jurisdiction but 
whether wzthout such reasonable grounds he did in fact. believe it.” 
The conclusion arrived at by the eminent Judge was that ‘there 
was much violence, much rashness and no small infusion of vanity 
itself calculated to an erroneous but perfectly honest belief that he 
had jurisdiction.” 

S. 52 of the Penal Code enacts that nothing is said to be done 
or believed in good faith which is done or believed without due 
care and attention. This definition is made applicable by 5.1 
of the Madras General Clauses Act I of 18677 to all future Acts 
of the Madras Council. This of course did not apply to the case 
of Seshayangar v. Ragunatha Row? which was governed by Act 
XVIII of 1850 of the Supreme Council. It is worth while to note 
‘that in consequence of the decision of the House of Lords in Derry 
v. Peak,? an Act has been passed in England styled the Directors’ 
Liability Act (53 & 54 Vic., c. 64) which make Directors of Com- 
panies liable for statements madein prospectuses without due 
caution. l 


' Beck v. Pierce.—23 Q. B. D. 316.—The decision in this 
case will be of considerable importance when the courts here 
are again called upon to consider the period of limitation for a 
suit brought by a creditor to enforce against the sons of a Hindu 
father a decree obtained against the- father. The facts of the 
case may be summed up in a few words. The plaintif Beck sued 
the defendant for payment of a bill of costs incurred by the 
defendant’s wife before her marriage. Part of the work to which 
the bill of costs related was: done more than six years befor 
the commencement of the action, and the remainder-since then; 
all of it, however, was done within six years before the defen- 
dant’s marriage. The plaintiff had obtained judgment against 
TA O B E o aaa a aIaIaMMMŘħĂÁ 


[1. See now the Madras General Clauses Act Iof 1891 S. 3 (11) and’ the 


General Clauses Act X 1897 S. 3 (20) :—Ed.] 
2., (1870) 5 M. H. C. 345. 3. (1889) 14 A. C. 337. 
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the defendants wife in an action to which the defendant was 
not a party. Butit remained unsatisfied as she had no separate 
estate. The defendant admittedly had acquired from his wife 
property exceeding the amount of the debt. According to 
the Married Women’s Property Act (45 & 46 Vict. C. 75) 
the husbard is liable for the wife’s debts incurred prior to the 
marriage to the extent of the property obtained from her. 
His liability accrues, ot course, only at the date of the marriage. 
The defendant relied chiefly on two pleas, first, the judgment re-’ 
covered against the wife was said to bea defence to the whole 
action on the authority of King v. Hoare ;+ secondly, limitation 
was relied on with reference to so much of the plaintiff’s debt as 
became due more than six years before the suit. On the first 
point, the Court of Appeal held that the liability of the husband 
and wife was not merely a joint liability arising out of a joint 
contract or tort, and that King v. Hoaret did not apply. The plea 
of limitation, however, was allowed. The court disagreed with the 
contention of the plaintiff’s counsel that the cause of “action 27) 
against the husband arose only on the date of marriage. It was 
held that “ although the defendant's, marriage is what makes 
him liable” the cause of action in respect of which he is liable 
‘tig still the wife’s contract, not his own.” They held also that 
the fact that a judgment had been obtained against the wife, did 
not affect the husband and did not furnish a cause of action 
against him. l 

The case of a suit against a Hindu son to enforce a debt 
for which a decree has been obtained against the father is, it will 
be evident, in several respects similar to this case. Both the 
points decided by the Court of Appeal were raised in the Madras 
High Court. In Rama Krishna v. Namasivaya? a Full Bench of 
the Madras High Court held that the doctrine in Keng v. Hoare? 


1. (1844) 13 M. & W. 496. [See also Leake on contracts pp. 884, 885. But 
see as to alternative liability, Koral Brothers v. Westmoreland (1904) A. C.11. and 
French v. Howe (1905) 2 K. B. 580:—Ed.] 

e 2 (1884) ILL. R.7 M. 295. 

3. (1844) 13 M. & W. 496. [Upon the question whether the doctrine has ap- 
plication to this country, see Muhammad Askari v. Radhe Ram (1900) I. L. R. 
22 A. 307; Dick v. Dhunji Jaitha (1901) I.L. R. 25 B. 378; Hemendrov. Rajendro 
(1878) I. L. R. 3 C. 353; Bhukbandas v. Laliubai (1892) I. L. R. 17 B. 562; Barber 
v. Ramana Goundan (1897) I. L. R. 20 M. 461; Gurusami v. Chinna Mannar 
(1881) I. L. R. 5 M. 37 (44,49) 3 Umamaheswara v. Singaperumal (1885) I. L. R. 
7 M. 376 (378). —ED.] ' 

R5 ; 
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would not apply toa suit by a creditor against" the sons for 
a declaration that their shares in the family properties which 
had been released from attachment on their objection, were liable 
to. be sold in execution of the decree against the father. Similar 
suits were allowed also in Arumachela v. The Zamindar of 
Stvagiri; ” Arunachelav. Muntsawm2* and other cases, though 
the point was not raised in those cases. The question of limita- 
tion arose in Arunachela vw. The Zamindar of Stvagirt.+ The court, 
consisting of Muthusami Atyar and Hutchins JJ. held that the 
cause of action against the son arose only on the father’s death, 
and that the suit, which was brought within six years after his 
death, wasnot barred. This is not quite in accordance with the 
view taken by the Court of Appeal. Suppose the execution of 
the decree had been barred during the lifetime of the father. It 
would, of course, be impossible to hold in that case that on the 
father’s death the creditor could again sue the son. The prin- 
ciple enunciated by the Court of Appeal in Beck v. Prerce would 
seem to hold good equally well here, and it might with great force 
be said that although the son might not be liable to pay the debt 
before the father’s death, the cause of action still is the father’s 
contract, not hisown. Their Lordships, however, did not rest 
the decision on that ground alone. ‘They observed that the suit 
was really based on the decree and the original obligation had 
passed into a judgment debt.? A similar argument was not al- 
lowed to prevail by the Court of Appeal, and it was held that a 
judgment against the wife would not bind the husband or create 
a cause of action against him. In this country, however, it may 
be argued that the father pas power to represent the sons in suits, 
and if it be held that he could do so in suits for debts contracted 
by himself, it will necessarily complicate the question. But in 
that case the creditor’s remedy against the sons would seem to 
be by executing the decree and not by fresh suit, and it is difficult 
to see how the creditor can be allowed to have more time for 





. 
1. (1883) I. L. R. 7 M. 328. 2. (1883) I. L. R. 7 M. 39. 


3. [Asto whether a suit will lie upon a judgment see Mallesam Naidu v. 
Jugala Panda (1899) I. L. R. 23 M. 292 (see order of reference at 293). The 
decision in Periasami v. Seeikarama (1903) I. L. R. 27 M. 243, while recogni%ing 
that no such suit might lie, held that the decree created a liability and that a 
suit might lie to enforce such liability.— Hp. ] 
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proceeding against the sons than against the father." Ifan attach- 
ment of family properties is set aside at the instance of the sons,it 
will probably be open to the creditor .under Article 12, Sch. Il, 

of the Limitation Act to sue to make them liable within one year 
from the date of the order releasing the properties—see Sztanath 

-Koer v. Land Mortgage Bank of India.” But when he does not 
do so, it is open to doubt whether he can be allowed to rely on 
the judgment against the father as a fresh cause of action against 
the sons, except perhaps, where the judgment alters the original 
right and creates new tights as may be the case when it is based 
on a compromise between the parties. Such was actually the case 
in Arunachelav. The Zamindar of S evagirt.2 The original debt 

“was made payable by instalments by a comprotnise which further 
charged the debt ¥on certain immoveable properties ; and the judg- [#28] 
ment was rested partially on the ground that the suit was filed 
within 12 years from the time that the instalments became due 
and therefore within time under Article 132, Sch. II, of the Limi- 
tation Act. In this view, the judgment does not really conflict 
with the view taken by the Court of Appeal in Beck v. Pierce. 


NOTES OF INDIAN CASES.* - P56] ` 

Hari Doyal Singh Sarmana v. Grishchunder Mukerjee.— 
I. L.R., 17 C. 911—This is a well considered decision by Mac- 
pherson and Banerjee, JJ. on an important branch of Hindu 
law—that of stridhan. The Court held that where the stridhan of 
a mother had been inherited by the daughter, it passed on the 
latter’s death not to her heir but to the next heir to the mother’s 
- stridhan. A inherited the stridhan of B, her mother: on the 
death of A the property was held to pass to the sons of B who 
were nearer heirs to the stridhan of B than the children of 4. The 
decision was under the Bengal law. But several of the 
authorities cited are binding in the other provinces as weil.* 





1. [Limitation for the cause of action arising from the decree if subsisting 
6 on the date of the father’s death would be from the date of decree. The Article 
applicable is Art. 120 and not Art. 122. Periasami v. Seetharama (1903) I. L. R- 
27 M 243 :—ED]. 
2, (1883) I. L. R.9 C. 888. ; 3. 1883 I. L. R. 7 M. 328. 
4. [Sheo Partab Bahadur Singh v. The Allahubad Bank (1903) LL.R. 25 A. 
4765 30 LA. 209 ; Sheo Shankar Laly. Debi Sahai (1903) LL.R. 25 A. 468; 30 LA. 
202 Explained in Sudramantan Chetti v. Ayunachélam Chetti (1904) I. L. R. 28 


M. 1.—Ep.] 
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Coben v. Sutherland. 1, L. R. 17 C. 919..-A contract 
for the sale of a house was contained in letters. Entry was to be 
given to the purchaser by a fixed date, but the title. deeds were to 
be sent to his solicitors and“ on approval of thesame the purchase- 
money to be paid prompt.” In a suit for specific performance the 
Court (Petheram C. J., Prensep, Pigot and Wilson JJ.) held 
that the completion of thesale was not conditional on the approval 
of the solicitors, but that the title was to be investigated in the 
ordinary way The approval of the purchaser’s solicitors was 
only a condition precedent to the prompt payment of the 
purchase-money, but not to the conveyance. 


Queen-Empress v. Solomon._], L. R. 17 C 930.— The Crown 
has no right of reply merely because documents have been 
put in by the defence in the course of the cross-examination of the 
prosecution witnesses. S. 292, Cr. P. Code, gives the right 
only when the accused has stated in reply to questions under 
S. 289 that he means to adduce evidence. [See also Empress 
v, Kaltprosonno Doss,’ Empress v. Krishnagee ;* per contra Queen- 
Empress v. Venkatapatht >, Empress v. Hayfreld* and Empress v. 
Moss.” ‘The question now turns upon the meaning of the expres- 
sion “ adduces any evidence” in S. 292 of the present Code and has 
been. discussed in an article in ro M L. J. 316. See also Emperor 
v. Stewart. —ED.] 

MacMillan v. Sureschunder Deb.—J, L. R. 17 WA 951.— 
This was an important decision on the law of copyright by 
Wilson, J. sitting on the original side. MacMillan & Co. had the 
copyright of the “Golden Treasury,” a book of selections prepared 
by Francis Palgrave. The selections were arranged ina particular 
order with short notes. The Court held that such a “ selection” 
could be the subject-matter of a copyright and that a book contain- 
ing the same selections in a different order, although with certain 
variations in reading, constituteda piracy of MacMillan & Co.’s 
copyright. Æeld further that successive issues of a book under the 
same name may be presumed to be substantially the same book, thate 
MacMillan & Co. were entitled to the copyright without shewing 
assignment of it by Palgrave, that the title to copyright is com- 


— 








1. (1886) I. L. R., 14 C. 245. 2. (1890) I. L. R. 14 B. 436, 
3. (1888) 1. L. R., 11 M. 339. 4. (1892) I. L. R. 14 A. 212. 
5. (1893) I. L. R. 16 A. 88. 6, (1904) 8 C.W.N. 528 ; 31 C. 1050. 
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plete before registration which is onlya condition precedent to 
the right to sue, and that the period of limitation is not 12 months 
from the publication of the pirate edition as provided in S. 26 of 
5 & 6 Vic., c. 45. 


Tarinichurn Sinha v. Watson & Co. 1, L. R. 17 C. 963.— ` 


The right of fishing in a public navigable river is not extin- 
guished by the river changing its course. (O' Kinealy and Ameer 


Ali, J.J.) 


“Mon Mohan Sircar v. The Secretary of State for India in 57] 


Council.—I. L. R- 17 C. 968.—This isa decision of considerable 
importance, O'Kineaiy end Ameer Ali, JJ. held that’ where a 
decree for possession of land was silent about the mesne profits 
subsequent to the date of suit, a fresh suit for such profits would 
not be barred-either under S. 13 or S. 244, C.P.C. But see judg- 
ment in A. S. No. 139 of 7889, Madras High Court. Ameer Alt, 
J. also observes that a person suing for land need not necessarily 
includea claim for mesne profits in the suit. S. 43, C. P.C., 
and the illustrations thereto would appear to militate against the 
view. [See Bhivrav v. Sitaram,? Ram Dayal v. Madan Mohan, 
Kuppusamı v. Venkataramer* and Hays v. Padmanana.® — ED.) 


Rustomji Framji v. Banoobai.—], L. R. T4 B. 584.—This was ` 


a decision by Farran J. asa single Judge on the original side. 
An application was made under S. 640, C. P. C., for a commission 
for the examination of a female witness on tie: ground that she 
was in mourning for the death of her husband 1c months before. 


Held, that this would not justifiy the issue of a commission as a. 


custom of a varying and uncertain character was not what was 
referred to in S. 640. : 


Munshi Shaikh Abdur Rahiman v. Mirza Mahomed Shirazi. 
I. L. R. 14 B. 586.—The translator of a book into another lan- 
guage does not infringe the copyright in the book under Act XX 
of 1847. ‘There is no mention of translation either in this Act 
or in the Statute 5 & 6 Vic. C. 45. 


* Malukchandbin Gyanmalzv. Shanmoghan Vardraj.—t. L. R. 
14 B. 590.—A: power of attorney must be construed strictly. An 


1. [See also Harichandra Chowdhury v. Ja gadindra Nath Roy(1905)1.L.R. 33 
C. 15 ; Jogendra Narayan Roy v. Craw ford (1905) L.L.R. 32 C. r141.—Ep.] 

2e (1906) I. L. R. 34 C. 20, 3- (1899) I. L. R. 21 A 425. 

4. (1903) 14 M. L. J. 462 (F.B.) 5. (1903) I. L. R. 32 C 118. 

6. [See Sansone Ezekiel v. Addi Raja (1864) 2 M. H. C. 177 :—ED.] 
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authority to dispose ” of certain property does ndt extend toa 
mortgage of such property. [An authority to manage will not 
import an authority to sell. Yesa v. Fulchand.1—Ep.| 


Mulna Amad v. Ganesh Gadbole—I. L. R. 14 B. 594.—An 
appeal admitted ex farte beyond time under S. 5 of the Limitation 
Act by the District Judge may be rejected by the Sub-Judge to 
whom it is referred for disposal, on the ground of limitation. - 


Hari Vithalv. Jairam Vithal—I. L. R. 14 B. 597-—A sale 
of family property in execution of a decree for arrears of rent due 
by the family against the managing member of the family, held 
to pass the shares of the other members, the plaintiffs in a subse- 
quent suit for partition, of their shares. The decision follows 
the Privy Council case of Daulat Ram w. Mehr Chand, ? overru- 
ling Lakshman Venkatesh w. Kashinath * and Maruti Narayan 
Lilachand.* [The decision is followed in Sheo Fershad Singh v. 
Saheb Lal,” and Davalava v. Bhimappa®.—Ev]. ; 

Moula Khan ?. Gorikhat™—lI. L. Rọ, 14 B. 627.—The investi- 
gation of claims under S. 331, C. P. C., is not limited to the ques- 
tion of possession. Any question of title between the parties con- 
nected with the right of possession may be determined finally in 
such investigation. See also Rakhal Churn v. Watson," Bapuze 
Rao v. Fatesing,® [where a plea of justertit wa» allowed to be set 
up—Ep.|] Mancharam v. Fakirchand? and Mahomed Isub ~v. 
Bashotappa.t® Where the claim related to property less than 
Rs. 5,000 in value, the appeal from the Aecision of the First Class 
-Sub-Judge lay to the District Court and not to the High Court. 

See Kalima v. Natnan.** : 

Kishore Singh v. Sabdal Singh.—I.L.R. 12 A 553-—A plaint 
may be rejected under S. 54 of the C. P. C. at any stage of the 
suit. ‘The Calcutta and Madras High Courts do not seem to 
agree in this view. Valzya Kesava Vadhyar v. Suppan Nayar’? 
and Hubibul Hossein v. Mahomed Raza.” [See the cases discus- 
sed in Padmanum v. Anant Lal.” ?—ED.| 





I. (1902) 4 Bom. L."R. 964. 2. (1887) 14 I. A. 187. 

3. (1886) I. L. R. 11 B. 700. 4. (1882) I. L. R. 6 B. 564. 

5. (1892) I. L. R. 20 C. 453. 6. (1895) I. L. R. 20 B. 338. 

7. (1883) I. L. R. 10 C. 50. 8. (1897) I. L. R. 22 B 967. 

g. (1601) I. L. R. 25 B 478. 10. (1903) 1. L. R. 27, B 392. 
116 (1890) I. L. R. 13 M. 520. 12. (1880) I. L. R. 2 M. 308. 


13. (1881) I. L. R. 8 C. 192. 014. (1906) I. L. R. 34 C. 20. 
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“Wahid Alam v. Safat Alami.— I. L. R. 12 A. 556.— Where the [*58] 


plaintiff claimed exclusive possession of immoveable property, held 
that the Court was competent to give him a decree for joint pos- 
session on the finding that the property belonged to both parties 
jointly. -[See also Parashram v. Miraji. | 


' Takuddus Fatima v. Baldeo Das.—I. L. R. 12 A. 564.—The 
authority given by S. 320, C. P. C., to the Local Government 
(prior to the amendment by S. 30 of Act VII of 1888) to make 
rules for the procedure of the Collector in executing a decree 
transferred to him included the power to make arule providing 
for an appeal from the Collector’s order. The point deserves con- 
sideration. 

Mitthu Lal v. Khairati Lal.—I. L. R. 12 A. 569.—A decree 
was payable by instalments, the whole amount payable at 
onceon default of one instalment. Application for execution 
was made more than 3 years after the first instalment became due. 
The judgment-debtor pleaded limitation as nothing had been 
paid. The decree-holder pleaded waiver of the default by accep- 
tance shortly after the due date of payment of the first instalment 
out of Court. Held, that the application was barred and that the 
waiver could not be pleaded as the payment had not been certified 
to the Court and could not be récognized in consequence. Shamlal 
v. Kanahia Lai ? and Zakur Hussain v. Bhaktawar 3 not fol- 
lowed. [The case has been overruled by Roshan Singh v. 
Matadin..* The Calcutta and the Bombay decisions are also 
against the view taken in the case under notice. Hurri Pershad y. 
Nasib Singh, © Tukaram v. Babaji.S— ED.) 

Gandarp Singh v. Sheo Darshan Singh... | T,,R. 12 A. 571. — 


Where a decree had been transferred for execution to another 
Court and that Court sanctioned an agreement between the 
parties for satisfaction ot the decree by instalments :—Held, 
that the latter Court had no authority under S. 257-A to 
sanction the agreement 7 ; further, that an order of the Court pas- 
sing the decree once more transferring it for execution upon an 
application reciting such agreement and sanction could not be 
treated as an order sanctioning the agreement. . | 


1. (1895) L.L.R. 20 B. 569. a, (1882) I. L. R. 4 A. 316. 
3.° (1885) I. L. R. 7 A. 327. 4. (1903) 1. L. R. 26 A. 36 at 38. 
5. (1894) 1.L.R. 21 C. 542. 6. (1895) I. L. R. 21 B. 122. 


7. [See Paramananda Das v. Mahabeer. (1896) I. L. R. 20 M. 378 :— ED] YA 
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An agreement sanctioned under S. 257-A cfanot be treat- 
ed, without more, as a decree of Court and cannot have effect as 
an order under $. 210; but an order under S. 210 would 
operate as a sanction under S. 257-A. 

Ram Lalv. Chhab Nath.—l. L. R»”12 A. 528.—Where each 
party appealed separately and the defendant's appeal was first 
heard and an issue as to the defendant’s title was decided 
against him :—H eld, that the trial of same issue in the appeal of 
the plaintiff subsequently heard was barred by the principle of res- 
judicata though not by S13,C.P.C. [Cf Penchanadhvelan v. 
Vatthinatha Sastriar. ED] l 

Harakh v. Ram Sarad.— 1. L. R. 12 A. 579.—In an original 
suit of the nature cognizable by a Court of Small Causes the 
subject did not exceed Rs. 500 in value. Held, no second appeal 
will therefore lie in respect of an order in execution of the decree 
in the suit whether the proceedings are taken in the Court which 
passed the decree or in that to which it may be transferred for 
execution. Nazar Husain v, Kesrt Mal? followed. [See also 
Din Dayal v. Patrakhan, 3 Atthalav. Subbanna * Lala Kandha 
Pershad V, Lala Lat Behary Lal © and Shyama Charan Mitter v. 
Debendra Nath Mukerjee.’—Ep]}. 

Queen Empress v. Sundar Singh—I. L. R.12 A. 595.—A 
confession recorded in proper from by a Magistrate ina Native 
State, of certain offenders in British territory was held admissible 
under $. 80 of the Evidence Act. Semble. S. 74 would also render 
the confession admissible. [See Queen Empressv. Nagla Kala. — 
ED.) 

Bangarn Sami v. Bala Subramanian. —I.L. R. 13 M: 496. 
—This was a suit upon a foreign judgment for the price of 
goods purchased by the defendants in such foreign territory. 
The defendants neither resided, nor owned property in the foreign 

[*59] *territory and did not appear at the Court and had no actual notice 
of the proceedings in the foreign Court. Æeld that the absence 
of notice was fatal to the suit. 

Semble.—In the circumstances of this case the foreign Court 
would have no jurisdiction unless there was a promise to pay ane 
‘purchase money in the foreign territory. 


I. (1905) 16 M.L.J. 63; LL-R. aan 333. F- B. : (1890) I, L. R. 12 A, 581. 
J: TBA I. LR, Sas 48r (F. B.) (1888) I. L. R. 12 M. 116, 
5. (1898) I. L. R? 25 C. 872. 6. (Ig00) t L. R. 27 C. 484 (487, 488). 


7. (1896) I. L- R. 22 B. 235 (237, 238). 
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[See Modzzim Hossein Khan v. Raphael Robinson! and Cf. 
Annamalai Chetti v. Murugesa Chetty.?—ED.| 

Armugam v. Kandarsa Menon and another.—In. S.A. 
766 of 1885, the Madras High Court decided that a poate 
(duplicate of kanom document kept by a jenmi in former times 
when it was not usual to take kaichits or muchilikas from 
tenants) is primary, not secondary evidence of the kanom demise. 
The Courts in Malabar have continued to treat marufats as mere 
copies and therefore as secondary evidence, the decision referred to 
not being yet reported. 

Subramanya Bharatikal v. Appukuth Panikar and others.— 
In C. R. P. 387 of 1889 the question arose whether in a suit 
to redeem a kanom in computing the valuation of the suit 
and determining the Court which has jurisdiction to try it, 
the arrears of purapad claimed by the jenmi should be added to 
the kanom amount, or whether the arrears of purapad may be 
set off againt the kanom amount due to the tenant'and the Court 
fees and valuation for purposes of jurisdiction determined by the 
difference. The Court consisting of Muthusamt Aryar and 
Weir JJ. held that the latter was the correct view. The practice 
hitherto in the Courts of Malabar has proceeded on the opposite 
view. 


SUMMARY OF ENGLISH CASES. * 


Onslow v. Commissioners of Inland Revenue. 


[25 Q. B. D. 465.) 
Distinction between judgment and order. 


(49) 


In this case the question was whether, with reference to the . 


period of limitation prescribed for an appeal by the Stamp Act of 
1870, the decision of a Divisional Court on a case stated by the 
Commissioners of Inland Revenue under S.19 of the Stamp 
Act, was an order or a judgment. ‘The Court of, Appeal, 
following Ex parte Chinery > held that it was an order and 
pointed out the distinction between an order and a judgment. 


I. (1901) I. L. R. 28 C. 641: s.c. 5C. W. N. 741. 
3 2. (1903) L.L. R. 26 M. 544: s.c. L. R. 30 I. A. 220, 
3. (1884) 12 Q. B. D., 342. 
R 6 
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A judgment is said to be a decision obtained in an action, and 
every other decision an order. Cf. S. 2, Civil Procedure Code. 


ee ee 


Cullerne v. London and Suburban General 
Permanent Building Society. [25 Q. B. D. 485.] 
Remoteness of damage—Dufference between “ cause causans” and 


“causa sine qua non”—Responsibility of director for wrongs of 
co-directors. 


Here a director of a society was sought to be made liable for 
losses sustained by it by reason of advances made to members on 
the security of their shares, the advances having been authorised 
by a general resolution of the directors which, however, was ulira 
vires. The defendant had concurred in the original resolution, 
but had not authorised the specific advances in respect of which 


he was alleged to be liable. The Court of Appeal decided that he 


was not liable, on the ground that though but for the resolution 
no such advances would have been made, the losses were really 
caused not by the resolution, but by the particular advances, 


[go] which were new wrongful acts by independent * persons ; that the 


resolution was not the causa causans of the loss, but only a causa 
sine qua non. It was further observed “ that the resolutions were 
not orders given to subordinate officers to carry out, but merely 
expressed the views of the directors as to their own powers, and 
their views of what should be done as regards advances ;; that the 
co-directors who acted on the resolution were not his servants or 
agents, but had as great authority as himself and the same know- 
ledge, and that even assuming that he misled them ona point 
of law, it did not make him liable to the society for the loss of 
money, which ¢Aey advanced and not he.” 


Gordon v. Silber. [25 Q. B. D., 491.) 
Hotel-keeper's Lien. - ; 


A hotel-keeper, who received a husband and wife into his hotel 
with a quantity of luggage, was held to have a lien over the 
. luggage for the balance of his bill, although he gave credit to the 
husband, and the luggage was the separate property of the wife, 
the reasons being, that he was not aware which ofthe goods 
belonged to the husband and which to the wife, and under the 


=A 
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common law relating to inn-keepers, he could not inquirein to their 
respective titles to the goods, but was bound to receive them and 
their goods, and keep the goods safely and securely, and that the 
lien would have attached even if the geods had been stolen by 
the guest. | 


Marks v. Beyfus. [25 Q. B. D., 494.] - 
Privileged Communications. 


In an action against private individuals for maliciously con- 
spiring to cause the Director of Public Prosecutions to institute a 
prosecution, the Director of Public Prosecutions was called asa 
witness by the plaintiff and asked to give the names of his infor- 
mants and the nature of the information. The Director declined, 
and the Court of Appeal held that the question was rightly disal-. 
lowed. Held, that the prosecution was a public prosecution ; that 
in such a case a witness cannot be asked such questions as will 
disclose the informer ; that the rule may be departed from where, 
on the trial of a prisoner, the judge is of opinion that the disclo- 
sure of the name of the informant is necessary or right in order to 
show the prisoner’s innocence ; that except in this one case, the 
tule is not a matter of discretion but of law, and that the privilege 
does not depend on the witness claiming it, but the judge should 
disallow the question as soon as it 1s asked. 


. Bishop v. The Balkis: Consolidated Company. 


[a5 Q. B. D. 512.] 

Liability for careless msrepresentatton—Estoppel. 

The practice obtained in the defendant’s company of certifi- 
cating transfers of shares in cases where the seller’s certificate 
included more shares than he sold. In such cases theseller did not 
deliver the certificate to the buyer, but produced his certificate and 
transfer to an officer of the company, who certified on the transfer 
“certificate lodged.” The certification was tantamount to a repre- 
sentation that the transferor had produced to the person certifying 
documents showing a prima facte titlein himself. A shareholder 
transferred his shares to a person and lodged the share certificate 
with the company to complete his title. The shareholder again 
professed to transfer the share to a third person from whom 
the plaintiff purchased them. ‘The transfer to the plaintiff was 
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certificated by the company in the usual way and the plaintiff paid 
the price, but discovered that his vendor had acquired no title. 
The defendant’s company refusing to recognise the plaintiff subse- 
quently as owner of the shares, the plaintiff sued for their value 
and urged among other grounds that he had acquired aright by 
estoppel against the company for the value of the shares. The 
Court of Appeal, following Peek vw. Derry, keld that no 
action lay for the careless misrepresentation ; that the Com- 

[#51] pany * could plead the invalidity of the transfer to plaintiff's 
vendor, ; that the doctrine of estoppel could not put the defendant 
in a worse position than if the certificate of transfer to plaintiff's 
vendor had been produced, and that even if the fact which the 
defendant’s company were estopped from denying were true, the 
plaintiff could not have a valid title. 


Lister & Co. v. Stubbs. [45 Ch. D. p] 


Principals right to the corrupt gains of the agent—Following 
money into tts investment. 


A manufacturing company employed an agent to purchase 
for them materials used in their manufacture. The agent bought 
materials from a firm from which he corruptly obtained a com- 
mission and he invested a portion of the amount so received. 
The principal sued the agent for the money received by him as 
commission arid claimed to follow it into the investment. They 
applied for an injunction to restrain the defendant from dealing 
with the investment, or for an order directing him to bring the 
money and the investment into Court. 


Stirling J. held that the plaintiffs could not follow the invest- 
ment and were not entitled to the order, as the relation between 
the parties was that of debtor and creditor and not that of trustee 
and cestut que trust. Stirling J. adopted the dicta of Cotton L. 
J. in Metropolitan Bunk vw. Hetron,* as furnishing the proper 
test in such cases, vz., whether the cestut que trust sought to 
recover ‘money which was hisown before any wrongful act by 
the trustee, or whether his title depended on its being established 
by a decree of a competent court that the fraud of the trustee has 
given the cestwz gue trust a right to the money. Stirling J., fur- 
ther laid down that it was not true that in every case where an 


I. (1889) 14 A. C. 337- 2. (1889) 5 Ex. D. 319. 
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action for money had-and received would lie, the money in the 
hands of the defendant could be followed into its subsequent 
investment. 


In re Parsons :—Stockley v. Parsons. [45 Ch. D. 51]. 
Spes successtonts. 


Held by Kay. J. that a ses successtonts is not even a costin- 
gent title to property under the English law; that the maxim 
“nemo est hæres viventis” should be construed literally, 
and that there is no such character in law as the heir of a living 
person or as his statutory next of kin. A giftto such of the child- 

en, or nephews, or even kindred of A as shall be living at his 
death differs greatly from a gift to those who shall then be his 
statutory next of kin. In the first there is probably a contingent 
interest; in the second none. 


In re Ware:—Cumberlege v. Cumberlege-Ware. 


[45 Ch. D. 269]. 
Power of appointment by Well. 


The principle laid down in Jarman on Wills, Vol. 2, ath 
edu., p. 265, was approved “where a power isgiven by will to 
appoint property among several objects, and the subject, in 
default of appointment, is given to them individually as tenants 
in common, if all the objects survive the testator and one of them 
afterwards dies in the lifetime of the donor of the power, the power 
is not defeated En tanto, but remains as to the whole. 


Lewis v. Lewis. [45 Ch. D. 281). 





Compromise of suit by Counsel. 


Though a compromise entered ‘into by counsel without 
any instructions or authority other than such instructions and 
authority as are implied in the employment of counsel is, binding 
on the client ; a compromise arranged by counsel to give effect to 
an intention to compromise conceived by the parties or their legal 
advisers in the country, but by some misapprehension departing 
, from their instructions as to the compromise is not binding on the 
client. 


[°52] 
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* Morris v. Edwards. [15 A.C. 309]. ° 


Sufficiency ofafidavt—Documents relating to title contradicting 
affidavit. < 

An affidavit of documents by a defendant objected to the 
production of certain documents on the ground that they related 
solely to his own title, and did not in any way tend to prove or 
support the plaintiff's title. It was held that the affidavit was 
sufficient and need not allege that the documents did not impeach 
the defence, and that the plaintiffs could not contradict and get 
behind it by a contentious affidavit. 


Montaignac. v. Shitta. [15 A.C. 357.] 
Scope of agent's authority to borrow—Lender's duty to enqutre. 


An agent who has implied authority to raise moneys 
necessary for the purpose of carrying on his principals 
business would also have authority to raise them on excep- 
tional terms under special circumstances ; and if the occasion 
might have arisen when his borrowing powers would have 
been properly interpreted as” comprising recourse to extra- 
ordinary means, it would not be incumbent on a lender to 
inquire whether in the particular.case the emergencv had arisen 
or not; but if he acted in good faith and without notice that the 
agent was not obeying or intending to obey the mandate of his 
employers, the loan would be binding on the principal. 


Railton v. Wood. [15 A.C. 363.] 


Construction of Statute—Scope and poltcy of the law—Preamble 
a help to interpretation. 


The owner of a hotel in New South Wales, on the and. 
August 1887, distrained the goods of his lessee for arrears of 
rent and impounded and made an inventory of them. On the 4th 
August the tenant committed an act of insolvency and his estate 
was vested, in the Official Assignee who gave notice’ to thé 
distrainer of the sequestration and his appointment, but did not 
interfere with the distress. ; 

On the 8th August, the defendant forcibly removed the goods 
from the custody of the distrainor justifying’ his action on the 
ground that the goods had become his property under a bill of 
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sale executed ‘by the tenant on the 7th of May before the distress. 
The distrainor brought this suit for damages against the defendant 
for pound breach and removal. The question was whether the 
defendant was justified in taking the goods out of the plaintiffs 
possession after the order for sequestration; and this depended on 
the construction to be placed on the 41st section of the Colonial 
Insolvent Act 5, Vict. 17, which provided : “ No distress for rent 
shall be made or levied or proceeded in, after any order made or 
sequestration as aforesaid ; but the landlord or party to whom the’ 
rent shall be due shall be entitled to receive out of the assets of 
the estate so much rent as shall then be due, not exceeding six 
months’ rent on the whole, and shall be allowed to come in as a 
creditor and share rateably with the other creditors for the over- 
plus.” 


Held, following Hill v. East and West India Dock C o., that 
a statute must be so construed as, if possible, to avoid the extension 
of it to collateral effects and consequences, beyond the scope of the 
general object and policy of the statute itself, and injurious to third 
patties, with whose interests the statute need not and does not pro- 
fess to directly deal. 


The words of the statute in prohibiting “ distress for rent” - 
were very general. Did they mean all goods on the premises liable 
to be distrained by the insolvent’s landlord,no matter whose property 
they were, or only those goods which formed part of the estate to 
be administered ? l 


Their Lordships of the Judicial Committee examined the 
preamble and provisions of the statute to ascertain its purview . 
and policy, and held that its policy was to* place limi- [“53] 
tations on the exceptional remedy of the landlerd only when 
and so faras it came into competition with the interests of 
the general body of the creditors, and to. substitute for it 
payment of the rent in full for six months, leaving the ` landlord 
toa right of proof for the rest, and that since the payment in full 
was to come out of the assets of the estate, the reasonable infer- 
ence was that the remedy taken away was one which was in force 
as against the estate and not against the goods of a third party. 

In the present case, the goods having become the property of-the 


I. (1882) 22 Ch, D. 14, 
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defendant, the distress was held valid and not affected by the 
insolvency and the pound breach held to be not justified. 


O'Rourke v. Commissioner for Railways. 
; [15 A.C. 371.) 
Award—Admissibitity of evidence of arbitrator. 


Held, following Duke of Buccleuch v. Metropolitan Board of 
Works, 1 that an arbitrator might be asked by the Court what 
course the argument before him had taken, what claims 
were made and what claims were admitted, so that the Court 
might be in possession of the history of the litigation before the 
arbitrator up to the time of award ; but that the right of ques- 
tioning the arbitrator then ceased, that the award must speak for 
itself, and that the evidence of the arbitrator was not admissible 
to explain or aid, much less to attack or contradict, what was to 
be found upon the face of that written instrument. 


Barton v. Bank of New South Wales. [15 A. C. 379]. 
Collateral evidence to shew nature of the transaction. 


Collateral evidence, whether antecedent, contemporaneous, 
or subsequent to, or with, the transaction, is admissible to show 
that a document which is on thef ace of it an absolute conveyance, 
is only a mortgage. See Venkataratnam v. Reddiah* and cases 
there cited. 


Lyons v. Hoffnung. [15 A. C. 391]. 
Carrier—Sioppage wn transit. : 


Held, following Bethell v. Clark “that where goods pass direct 
from the hands of the vendor into the hands of a carrier to be 
carried to the destination then contemplated by both vendor and 
purchaser, so long as the goods are in the hands of the carrier as 
such and for the purposes of transit, the goods are in transit and 
may be stopped by the vendor, though the carrier is the 
purchaser’s agent to accept delivery so as to pass the property. 


pa 





1. (1871) L. R.5 H, L., 418. 2. (1890) I. L. R. 13 M. 40%. 
3. (1888) 20 Q. B. D. 615. 
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Sanitary Commissioners of Gibraltar v. Orfila. 
[15 A. C. 400.] . 
Liability of public body for tort— Statutory duty towards plaintif. 


The dictum in Mersey Docks v. Gibbs,” that “ in every case 
the liability of a body created by statute must be determined 
upon a true interpretation of the statute under which 
it is created,” was approved. It is an implied condition of 
statutory powers, that, when exercised at all they shall be. exe- 
cuted with due care. But in the case of mere non-feasance, no 
claim for reparation will lie except at the instance of a person 
who can show that the statute or ordinance under which they act, - 
imposed upon the Commissioners a duty towards himself wae 
they negligently failed to perform. 


In ve North Australian Territory Company, 
[45 Ch. D. 87.] 


Diep Production of documents—Duty to answer— Com- 
pantes Act 1862, S. 115. 


The liquidator of a Company voluntarily wound up with the 
leave of the Court obtained an order in an action against another 
Company calling upon the defendant’s secretary to make an 
affidavit of documents. But an application for production of 
documents and for the adminisiering of interrogatories to the 
defendant's Company to be answered by its officers, was held 
premature, as no defence had been put in. 


* An order was then obtained by the liquidator under S. [+54] 

115 of the Companies Act 1862 (25 & 26 Vict. c. 89) for exami- 
nation of the defendant’s secretary before the examiner. The 
secretary did not appeal from the order, but in the course of his 
examination declined to answer qnestions relevant to the matters 
Yn issue. Held, that as the question did not tend to assist the 
interests of the Company in any way except by assisting it to 
get judgment in the liquidator’s action, it would be wrong to 
allow the liquidator under S. 115 to get by a side-wind ey 
and*inspection which had been teld premature. 








1. (1864) L. R., I. H. L. 93. 
R7 
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- Tilbury v. Silva. [45 Ch. D. 98.]° 


Profit & prendre—Prestription—Grant of bank—Rtght to bed 
of a river. ; 

1. Aright in the nature ofa profità prendre cannot be 
claimed by prescription on behalf ofa large and indefinite class, 
such as, for instance, owners and occupiers of copy-bold tenements. 


2. It isa lawof conveyancing that prima facte where a man 
grants land on the bank ofa river, having himself the soil ad 
medium filum, without any words describing the boundary to be 
the medium filum, the soil ad medium filum passes by the 
grant. 

3. The enfranchisement of a copy-hold destroys all cus- 
tomary rights attached to the copy-hold interest. 


Rendall v. Blair. [40 Ch. D. 139.] 

Leave to sue when tobe obtcined—Charttable Trusts Act 1853, 
Se 17, 

The master of a charity-school founded under 4 & 5 Vic., c. 
38, sued the managers in the Chancery Division for injunction to 
restrain them from dismissing him from his office, and from ap- 
pointing any other person to such office and from ejecting him 
from the school-house. The defendants contended that leave to sue 
not having been obtained under S. 170f the Charitable Trusts Act 
1853 (16 & 17 Vic., c. 137) from the Charity Commissioners, the 
suit should be dismissed. The 17th section provided that “ before 
any suit, petition or other proceeding for obtaining any relief 
order, or direction concerning or relating to any charity or the 
estate, funds, property or income thereof shall be commenced, 
presented, or taken by any person, he shall give notice in writing 
to the said Board of the proposed suit, petition or other proceeding, 
and the Board may authorise it and no suit, petition or other 
proceeding shall be entertained or proceeded with by the Court 
of Chancery except upon an order or certificate of the Board, 
provided that the enactment shall not extend to or affect any such 
petition or proceeding in which any person shall claim any 
property, or seek any relief adversely to any charity.” 

Held:—(1) That the words, ‘suit, petition, or other proceeding : 
not being at the date of the statute apt words for dealing with or 
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describing ‘common law actions, no action brought solely to 
enforce a common law right or to obtain equitable relief in respect 
of such right, is within the section. 


_ (2) That the section does not apply even to cases of indivi- 
dual equitable rights not relating tothe administration of the 
trusts of the charity, and that it applies solely to cases where 
administration is sought. 


(3) ‘That in the present case, the suit being one merely to 
obtain equitable relief in respect of a common law right, the 
leave of the Commissioners was not necessary. 


(4) That even if the consent of the Commissioners was 
necessary, the suit should not be dismissed but allowed to stand 
over until that consent, which asa matter ofduty ought to be 
obtained in the first instance, is obtained at last, in as much as the 
section contained no words to the effect that thesnit should be 
dismissed if the consent was not obtained beforehand. 


*In re Porter’s Settlement—Porter Ue Dequetteville. [#55] 
[45 Ch. D. 179.) 


Appointment of lesser estate under power. 


A.power toappoint real estate among children in tail does not 
authorise an appointment: to one of those children for a E 
estate, such as an estate for life. 


Marquess of Northmpton v. Pollock.. [45 Ch. D. r90.] 


Clog on redemption. 
An agreement restraining the right of ASA between a 
mortgagor and a mortgagee is invalid. l 


Mellersh v. Brown. [45 Ch. D.’225.] 


Subsequent interest recoverable as damages—Statute of limitation. 
A reversionary interest in personal property was mortgaged 
on the 24th April 1875 with a covenant for payment of principal 
on the 24th October 1875, with interest at 5 per cent. downto that 
day, but there was no covenant for payment of subsequent interest 
in case of default. No interest was ever paid, and in December 
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1889 the mortgagee applied for foreclosure. The mortgagor con- 
tended that subsequent interest could be recovered only by way 
of damages, and that there being no statute of limitations appli- 
cable to the case, not more than six years’ interest should be 
allowed by way of damages on the analogy of the statute, 3 & 4 
Will. 4, C. 27, S. 42, applicable to charges on land. It was decided 
that there was no such analogy, and that the mortgagor should 
not be allowed to redeem except by payment of interest at 5 per 
cent. for all the 14 years. [Sw2th v. Hill? followed. | 


In re Alsbury—Sugden v. Alsbury. [45 Ch. D. 237.] 
Tenant for life—Conspony—Increase of capital, 


A testator bequeathed certain shares ina Company to his 
widow for life with remainder zo his children. When the testator 
died in 1884, the Company had a reserve fund of £3,000. In 
October 1888 the reserve fund rose to £y,000, but in October 1889 
the fund sank to £2,000. In April 1889 £15,000 had been paid 
as interim dividend, or 50 per cent. of each share. Even suppos- 
ing that the whole of the £7,002 which had disappeared from the 
reserve fund had gone towards payment of the dividend, the 
whole of the amount so divided was held to be income and not 
capital, and, therefore, to belong to the tenant for life. The follow- 
ing principles laid down in Beuch v. Sproule? were applied. 

1. “ When a testator or settlor directs or permits the subject 
of his disposition to remain as shares or stocks in a Company 
which has the power either of distributing its profits as dividend 
or of converting them into capital, and the Company validly 
exercises this power, such exercise of its power is binding on all 
persons interested under the tes-ator or settlor in the shares, and 
consequently what is paid by the Company as dividend goes to the 
tenant for life, and what is paic by the Company to the share- 
holder as capital, or appropriated as an increase of the capital 
stock in the concern, enures to the benefit of all who are in- 
terested in the capital.” Per Pry, L- J. j 

2. Where a Company has Dower to increase its capital and to 
appropriate its profits to such increase, it cannot be considered as 
having intended to convert, or having converted, any part of its 
profits into capital when it has made no such increase, even if a 


1. (1878) 9 Ch. D. 143. 2. (1887) L. R. 12 A. C. 385. 
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Company having no power to increase its capital may be regarded 
as having thus converted profits into capital by the accumulation 
and use of them as such. ” Per Lord Herschell. 

3. The above rules obtain “whether the profits with which 
the Company is dealing belong to the current year, or have been 
previously reserved for the purpose of its business.” Per Lord 
Watson. | 

4. *A partnership, whether ordinary, or incorporated, differs [*56] 
from a sole trader in this respect among others, vzz., “ that the un- 
divided profts of any period, a year, or shorter, or longer, 
continue to be undivided profits, unless something in the articles 
of partnership or some agreement by all the partners makes them 
capital.” Per Lord Bramwell. 


JOTTINGS AND CUTTINGS.* [#21] 


Yan 


We commend the following to the attention of judges and 
practitioners in this country :— 

Retirement of. Lord Justice Cotton.—Lord Esher, M. R. 
(Lindley, Bowen, Fry and Lopes, L. J. J., being also present), 
addressed the Bar as follows :—The words which I am about to 
address to you are the considered words of every member of the 
Court of Appeal. They will thus have the greater weight. We 
have come into this Court, where Lord Justice Cotton so long 
presided, in order to make known to you all our deep sorrow at 
the greatest loss which could have happened to the Court of 
Appeal. Lord Justice Cotton has been obliged through ill-health 
to resign his high office, and his resignation has been accepted. 
His health broke down entirely from the strain put upon him by 
his assiduous, unswerving attention to his judicial duties. > Lord 
Justice Cotton came to this Court straight from the Bar. He was 
the undisputed leader, in fact, of the Chancery Bar. We soon 
found that his knowledge of equity law was almost absolutely 
complete. Its principles, its practice, its details, its decisions, 
its application, he had always ready. His powers of exposi- 
tion and explanation were lucid in the highest degree. 
What invaluable assistance such powers gave to us, his colleagues, 
none of you can fail to appreciate. As a great lawyer, his 
predqminant virtue was accuracy. As a Judge, his appreciation of 
law and facts was instantaneous, yet his theory, often pressed upon us 
or some of us, always practised by himself, was that ali counsel should 
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be heard to the fullest limit of what they desired to say, not only to the 
extent of the Court being certain that tt had heard all that could 
reasonably be urged, but so that the the parties might be satisfied that 
all had been said to the Court which they destred shouid be brought to 
its attention. Asa great Judge, patience and justice were his 
predominant virtues. His knowledge, quickness, lucidity, and 
inexhaustible patience made him as great and just a Judge as has 
ever adorned the Bench. I must point out something more. He 
came into this Court when the joint administration of the two 
systems of law and equity was still unformed. Two sets of Judges 
‘of equal talent, equal independence, equal conviction, and equal 
pride were to be brought, if possible, without either side yielding 
to the other, to look at each of the systems with the same eyes. 
[#22] This could only? really be brought about if each set, as to its own 
former system, would learn to regard it, not only as it had seemed 
to its practitioners before that it should be regarded, but also as 
it was regarded by the new minds now brought to bear more parti- 
cularly uponit. The new point of view, the joint point of view, 
brought about by the fair contact of the two sets of minds, might 
be different from, but better than either of the former and narrower 
points of view. Two remarkable Equity Judges—Lord Justice 
James and the late MASTER OF THE RoOLLS—had approved and 
acted upon this view. From the-moment that Lord Justice Cotton 
found that all the members of the Court of Appeal were intent, 
not upon encroachment, not upon the alteration of either law, but 
only on the discovery of a joint appreciation of each, he adopted 
that desire without reserve, assisted its attainment by his unri- 
valled skill, and has helped us almost, if not quite, to realize it. In 
all ways we acknowledge with gratitude his superiority and his 
invaluable aid. We are here to testify our esteem and our affec- 
- tion, and, as I said at the beginning, our sorrowful sense that the 
Court of Appeal has suffered the greatest loss which could have 


happened to it. 

Sir R. Webster, A. G, on behalf of the Bar, replied :—My 
Lord—Nothing that I can say can add to the value of the grace- 
ful testimony which your Lordship has given to the loss sustained 
by this Court. The profession is grateful to your Lordship for 
allowing them, through my voice, the opportunity of expressing, 
on behalf of the Bar, the regret which they feel at the retirement 
of the Lord Justice, and their sense of the loss which they. have 
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sustained. My Lord, as I have said already, I cannot worthily add 
anything to that extraordinary tribute. I respectfully adopt, so 
far as the profession of the Bar is concerned, every word that has 
fallen from your Lordship ; and yet, my Lord, it may not be unfit- 
ting that in a very few sentences I should explain to your Lord- 
ship, and through you to Sir Henry Cotfon,. whom I can no 
more address in public, the feelings which strike us as members of 
the profession from which he has now retired. My Lord, the career 
of Sir Henry Cotton is one which might bea study to every 
public-school man, to every public-school boy, to every Uni- 
versity man, and to every student at the Bar. Coming to 
us as a Newcastle scholar at Eton, gaining at Christ Church, 
Oxford, all but the highest honours, he has added a name 
to the almost endless roll of great names of which those 
“two ancient foundations proudly boast, and to the Bar he brought (+23) 
that extraordinary industry, that wonderful clearness of reason- 
ing, which has already been referred to more appropriately by your 
Lordship. . My Lord, his career at the Bar, at which for thirty 
years he practised, is known to all who hear me, and, as your 


Lordship has already said, those who remember him there, and 
particularly who remember him as almost the leader, if not the 
leader, of the Bar in the House of Lords and at the Privy Council, 
as well as in the Court of Chancery, will remember.also the com- 
pliments worthily, deservedly, and frequently paid to the force of 
the arguments which he addressed to the Courts in which he was 
engaged. My Lord, those who knew him felt then, as I feel now, 
that a more houourable advocate has never adorned the English 
Bar. Then, my Lord, upon the Bench, called as your Lordship 
has said, at once from the Bar to the position. of a Lord Justice of 
Appeal, he, in that new field, fulfilled the expectations formed 
from his previous career. It strikes us—it has always struck us— 
that he was, asa lawyer, learned, clear, and accurate ; as a judge, 
patient and courteous ; and as a man, considerate and forbearing. 
Ypur Lordship, indeed, knows the strength which has been given 
‘to this division (if I may use the expression) of the Court of 
Appeal, since it has had the good. fortune to have as its president 
Lord Justice Cotfow. I should like to say one word, founded on 
intimate knowledge shared by Bench and Bar, that there was no 
member of our profession who more kindly guarded its best 
interests, or strove more earnestly to make it: present to the young 
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student, every possible advantage so as to lead him to become a 
sound and skilful member of it. As I cannot speak’ to him again 
in public, I hope that some of your Lordships may be able to 
convey to him in our own words this message of the Bar. 
expressing our deep regret at his retirement, our appreciation of 
the loss which the Bench has sustained by his withdrawal from it, 
and conveying to him for us this genuine expression of our earnest 
affection and esteem. 


(*61] * THE AGE OF CONSENT BILL. 


The question of raising the age of consent is exercising the 
minds of our countrymen very much, at the present moment. The 
bill, which was recently introduced by the Legal Member in the 
Supreme Council, is a short one. It proposes that in S. 375 of 
the Indian Penal Code, in the clause marked ‘ fifthly, ” and in 
the exception, the word ‘twelve’ shall be substituted for the word 
‘ten, and in the Schedule IT to the Code of Criminal Procedure, 
for the entry respecting S. 376 of the Indian Penal Code, the 
following shall be substituted : 























Col. 1. Col. 2. Col. 3. | CoL 4. | Col. 5. | Col. 6. | Col. 7. | Col. 8. 
3767 | Rape— kan 
If, the sex- | Shall not) Sum- | Bail- Not | Transporta- |Court of 
ual inter-| arrest | mons. | able. | com- | tion for life (Session. 
course was | without pound- |or impri- 
by a man | warrant able. ! sonment of 
with his either des- 
own wife. YA cription for 
Jo years and 
fine. 
In any | May ar-|Warrant} Not do. ” do. do. 
other case. [rest with- bailable. 
out war- 
rant. 


Rape is defined in S. 375 of the Penal Code as follows :—“A 
“ man is said to commit ‘ rape’ who, except in the case herein- 
“after excepted, has sexual intercourse with a woman, under cir- 
« cumstances falling under any of the five following descriptiong” 
The fifth description is ‘Withor without her consent when she is’ 
‘under ten years of age? ‘The exception is “ sexual intercourse by 
aman with his own wife, the wife not being under ten years of 
age ;” such intercourse is not rape. The proposed amendment is, 
that sexual intercourse with a girl, with or without her consent, 
when she is under twelve years of age, is rape, and the exception 
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to the rule as’amended, would make sexual intercourse by a man 
‘with his own wife, the* wife not being under twelve years of age, [*62] 
not rape. The punishment for this offence, which is left unaltered, 
is transportation for life, or imprisonment of either description for 
a term which may extend to ten years, and also fine. ‘The object 
of the amendment of the 2nd Schedule of the Criminal Procedure 
Code is, to make the offence of rape, when committed by a husband 
on his wife, a bailable one, for which a summons shall be issued 
in the first instance, and the offender shall not be arrested by the 
Police without a warrant. The reason for the proposed alteration 
of the law is stated by the Honourable Szr Andrew Scoble to be 
this :—The limit at which the age of consent is now fixed, favours 
the premature consummation by adult husbands, of marriages 
with children, who have not reached the age of puberty, and is 
thus in the unanimous opinion of medical authorities, productive 
of grievous suffering and permanent injury to child-wives, and of 
physical deterioration in the community to which they belong. In 
order to prevent the possibility of vexatious and unjustifiable in- 
‘terference with the domestic concerns of respectable people, which 
might result from raising the age of consent, tle proposal is made, 
to withdraw the offence of rape, when alleged to have been com- 
mitted by a husband on his wife, from the cognizance of the Police. 
It may not be out of place to refer here to some of the general 
principles laid down in the Penal Code, in regard to the commis- 
sion of offences. S. 83 states, that nothing is an offence which is 
done by a child above seven years of age and under twelve, who 
has not attained sufficient maturity of understanding to judge of 
the nature and consequences of his conduct on that occa- 
sion. S. 87 says that nothing which is not intended to 
cause death or grievous hurt, and which is not known 
by the doer to be likely to cause death or grievous 
hurt, is an offence, by reason of any harm which it mav 
cause, or be intended by the doer to cause, to any person above 
eighteen years of age, who has given consent, whether express or 
Implied, to suffer that harm, or by reason of any harm which it may — 
be known by the doer to be likely to cause, to any such person!who 
has consented to take the risk of that harm. 5. go states, that a 
consent is not such a consent as is intended by any section of the 
Codé, if the consent is given by a person, who from unsoundness 
of mind or intoxication, is unable to understand the nature 
R8 
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and consequence of that to which he gives“ his consent, 
[*63] “or, unless the contrary appears from the context, if the consent is 
given by a person who is under twelve years of age. In regard to 
this clause Mr. Mayne says: ‘ Where:the act if done without consent 
would be an offence, the fact that such a consent was given by a 
child under twelve years of age, would be no justification, unless 
the contrary appears from the context. The contrary does ap- 
pear from the context in cases of rape ? when the age of consent 
- is reduced from twelve vears of age to ten years.’ The proposal 
now before the Supreme Council is, to remove this exception to 
the penal law. From the principles above enunciated, it is clear 
that, even as the law now stands, ifa husband has intercourse 
with his wife, in such a violent and brutal manner, that it results 
in her death or suffering grievous hurt,—such hurt for instance 
as endangers her life or causes her to be in severe bodily pain for 
many days—then the husband can be punished under the Penal 
Code—Queen Empress v. Hurree Mohun Mythee ?—and it would be 
no justification for him to say that he did the act with her consent, 
and even if he causes simple hurt, and the girl is less than twelve 
years of age, he can be punished. Supposing he is suffering from 
some loathsome disease and communicates it to his girl-wife the 
law can punish him if the girl herself or her relatives prosecute him 
for it., Compare Zhe Queen v. Clarence 3 and Queen Empress v. 
1. [NOTH:—Is the case of Rape the only one where the contrary appears in the 
context ? According to the Penal Code, S. 319, hurt is caused to any person 
when bodily pain, disease or infirmity iscaused to any person, and according 
to Ss. 349 and 350, if a person touches another without that person’s consent, 
criminal force is said to be used. According to the exception before the amend- 
ment, sexual intercourse by a man with his wife under weve years of age is 
not rape. From the passage cited from Mr. Mayne’s hook, it may be inferred 
that this is the only exception. If 30, sexual intercourse by a man with his wife 
under 12 years ofage, though it wonid not be rape prior to the amendment, 
would at least constitute criminal force. Wedo not, however, think that this 


was intended by Mr. Mayne, oz even ifit was intended by him it would repre- 
sent the law correctly. 


S. g0. speaks of 9 consent given by a child under 12 years of nge. 14 
has no application to the case ofa consent which can be given under the law 
by the guardian ofa minor. That is referred to in S. 89, I. P_C. 

Sexual intercourse by the husband with a child under 12 years of age is not 
unlawful or illegal and does not consititute rape; it cannot constitute any other 
offence. Uuder the personal law of the Hindus, the husband is the legal guar- 
dian of his wife.—Ep.] 


2. (1890) I. L. R. 18 C. 46. 3. (1888) 22 Q. B. p. 23. 
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Rakma Kom Sadhu. > But it is acompoundable offence. ? The 
law, as it stands, further makes the mere act of having intercourse 
with one’s wife, when she is less than ten years of age, punishable, 
irrespective of her suffering or not any bodily pain or injury, and 
if the law isaltered as proposed, the act would be punishable, if 
she is less than twelve years of age. Weperfectly agree with 527 
Andrew Scoblein thinking that the premature consummation of 
marriage, by adult husbands with children who have not reached 
the age of puberty, is productive of great harm, and that this 
practice must be put a stop to, in the interests of the girls them- 
selves, and of the community of which they are members. 


The argument basedon the Shastras, in Bengal, is not one 
that carries much force with it. One cannot justify the doing of 
what is wrong by appealing to the Shastras. A witness who per- 
jures himself to save the life of a Brahmin, who is guilty of 
murder, cannot hope to get off ina British Court of Justice, by 
pleading that the *Shastras enjoin him to perjure himself for such [+64] 
a purpose, nor can any man in British India, even at this moment, 
justify himself fordoing such injury to a little girl, as causes death 
or grievous hurt to her, on the pretext that the Shastrds enjoin 
him to have sexual intercourse with her, immediately after she 
begins to menstruate. Our own firm conviction is, that the Shas- 
tras, if rightly understood, do not enjoin any such foolish practice. 
A rational interpretation has been put on the Shastras both in this 
Presidency and Bombay. Wecan only express our deep regret 
at the strong agitation which has been set on foot in Bengal 
in support of the present practice, and we would draw the atten- 
tion of our readers to the very able letter fromthe pen of Mr. 
Justice Zelang on the subject and the collection of Sanskrit texts 
published by Dewan Bahadoor R. Regunatha Row. There is, how- 
ever, one point on which we have serious misgivings, and that is, 
whether the best way of bringing about the reform in questicnis . 
by amending the section relating to rape. Mr. Justice Stephen 

“defines rape as the act of having carnal knowledge with a woman 





1. (1886) I. L: R. 11 B. 59. 


2. (Nore.—That is, the-offence of causing hurt or grievous hurt by doing 
any act, so rashly or negligently as to ei danger human life or the personal 
safety of others. In these two cases, the compounding is only with the perinis- 
sion of the Court.—ED.] 
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without her conscious permission, stich permission nof being extort- 
ed by force, or fear of immediate bodily harm. Butif such permis- 
sion is given, the fact that it was obtained by fraud or that the 
woman did not understand the nature of the act is immaterial. 
He states onthe authority of Lord Male, that a husband cannot 
commit rape upon his wife by carnally knowing her himself, be- 
cause the wife’s consent at marriage is irrevocable. He, how- 
ever, adds that the consent is confined tothe decent and proper 
use of marital rights, but if a man uses violence to his wife under 
circumstances in which decency, or her own health, or safety, re- 
quired or justified her in refusing her consent, he may be cor-victed 
of rape notwithstanding Lord Hales dictum. The Indian law 
differs from the English law in the following respects :—Consent 
obtained from a woman through fraud or force when she is -not 
capable of giving an intelligent consent, is of no avail, and a hus- . 
band can commit rape on his wife when she is under ten years of 
age. There cannot be any doubt as to the wisdom of the altera- 
tion. When a man plays a trick on another’s wife by personating 
her husband, and induces her to have intercourse with him, it can- 
not be fora moment said that she consented to the act being done 
by the personation, nor can it be said that there is consent on 
the part of an idiot, whose consent is produced by mere 
[*65] “animal instinct, and is not the result of ability.to understand the 
nature and consequences of that to which sbe gives consent. 
Similarly, in the case of a husband having intercourse with his 
wife, who is under ten years of age, the wife cannot be said to 
have consented, as she from her tender years is incapable of 
judging of the nature and consequences of the act, and the harm- 
ful nature of the act itself is heyond all reasonabledoubt. Though 
the other reasons which go to make rape such a heinous offence in 
the eve of law, visited at one time with death, are certainly want- 
ing here, such as the mental anguish and bodily pain suffered by 
a woman, who is forced against her will to have intercourse with 
a man who has no right to claim it from her, the unmerited dis- 
grace which she is subjected to in the eyes of others, and the dis- ° 
astrous consequences which would follow her in case the inter- 
course results in conception, the jaw is still justified in punishing 
severely the husband for inflicting permanent injury on his wife 
when she is metely a child. But it cannot be said, with the same 
certainty, that permanent and irreparable injury would be done to 


THE MADRAS LAW JOURNAI4 61 


the wife who is*over ten years of age but less than twelve years, 
if her husband had intercourse with her. The practice is, no 
doubt, calculated to lead to physical deterioration in the commu- 
nity, and for that and other reasons must be put a stop to But 
the question is, whether the offence need be stigmatised as rape, 
and visited with the punishment awardable for committing rape. 
We think the more satisfactory course would be, to create if into 


_ a new offence and punish it with imprisonment extending up to 


~~ 


two years or with fine or both, and take it out of the cognizance 
of the Police. It is also an important question for consideration, 
whether, having reference to the apprehensions that may reason- 
ably be entertained, of a too rigorous enforcement of the law, and 

the institution of vexatious complaints at the iustance of profes- 
sional litigants and muktyars, and the undeniable disturbance of 
the peace and happiness of families, it will not be advisable to pro- 
vide, that prosecutions cannot be initiated against the husband, 
without the previous sanction of the local Government, or of any 
authority to whom the local Government may delegate its power. 


The fear expressed in many quarters, that if the bill becomes 
law, girls may often be compelled against their own and their 
parents’ will, to subject themselves to what is often considered an 
indignity by Hindus, namely, a medical examination by male 
doctors, is without foundation; for there is no provision of law 


whatever “in this country, whereby any one can be made to under-[*66] 


go a medical examination compulsorily. 


We think that this is a fit opportunity for amending the law 
relating to immoral connection with girls below the age of sixteen. 
S. 373 of the Penal Code has been construed, (R.v. Shark Alt)? 
as not applicable to cases where a man has merely sexual inter- 
course with a girl, without anv arrangement that the person of the 
girl shall be for some time completely in his keeping, and under 
his control and direction. But it is the duty of the State to pro- 
tect young girls, under sixteen years of age, from being seduced 
from the path of virtue while they are still incapable of judging 
of the serious and disastrous consequences of such misbehaviour. 
The necessity for such legislation was felt in England long ago 
and it is time that some steps are taken in India, for the benefit of 

I. 41870) 5 M. H. C., p., 473 followed in Queen Empress v. Sukee Raur (1893) 


r L. R.21C., p. 97. But see Queen Empress v. Ponrangam (1885) Weir Cr, 
Rule, 4th Ed. p. 373 at p. 375» 
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these helpless girls. The new sections that we would propose for 
the consideration of the Legislature? in regard to the age of consent 
may be formulated as follows :— 

(1) Any person who has sexual intercourse with his wife, the 
wife being under twelve years of age, shall be punished with im- 
prisonment of either description, which may extend to two years 
or with fine or with both. 

(2) Any person who unlawfully and carnally knows any girl 
under theage of tw lve years, shall be punished with imprisonment 
of either description, for a term which may extend to ten years, 
and shall also be liable to fine. 

(3) Any person who unlawfully and carnally knows any girl, 
being of or above the age of twelve years, and under the age of 
sixteen years, shall be punished with imprisonment of either des- 
cription, for a term which may extend to five years, ane shall also 
be liable to fine. 





HINDU LAW 
ILLEGITIMATE SON AND WIDOW. 


We shall now deal with the question as to who is to be pre- 
ferred,? where there is a competition between the illegitimate son 
of a Sudra and his widow. 

In Regular Appeal 86 of 1865 (Kwlanthat Nachtar v. Rama- 
mani Ammal,?) the plaintiff, Ramamani, alleging herself to 
be the widow of Sivaswamy Thevar, sued on behalf of her 

[eg] “minor son, for the property of the late Sivaswamy in the hands of 
Kulanthai Nachiar, admitted to the Marava widow of the deceased. 
The Madras High Court held, that Ramamani was not married to 
the deceased but was his concubine, that the son born by her to 
the deceased, was therefore illegitimate, and that the defendant 
being the widow of the deceased, she was entitled to succeed in pre- 
ference to the illegitimate son. The decision was, however, reversed 

1. [ The Bill has been passed into law and it is doubtful whether the legal 
question has any present interest.—ED. | 

2. [ Wethink that there is some misapprehension in this matter. Whatever 
might have been the view taken in Kwlanthai Nachiars case and whatever might 
be the explanation of the actual decision in the said case, we do not think that, 
in the case of partible property the Madras High Court, ever since the decisionin 
Krishna yya v. Muthusami (1884) I. L. R. 7 M. 407, could be taken to have con- 
sidered the question as one of preference.—ED. | 

3. (1866) 1 Mad. Jurist p. 223. 
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by the Privy ‘Council, (see Ramamani v. Kulanthaz Nachtar*) 
‘which held that Ramamani was the wife, and her son a legitimate 
son, of the deceased. It became, therefore, unnecessary to discuss the 
question, whether the widow or the illegitimate son of a Sudra, 
dying without legitimate sons, 1s entitled to succeed to his pro- 
perty. Messrs. West and Buhler in their well known book on 
Hindu Law, page 84, have expressed the opinion that the illegiti- 
mate son of a Sudra succeeds to the whole of his property, in 
preference to his widow. 


The Bombay High Court discussed the question in the case 
of Rakt v. Govind 2 and accepted the view propunded by Messrs. 
West and Buhler. In the later case also of Sadu v. Batza,? Chief 
Justice Westropp adhered to this opinion, though the point did 
not actually arise in the case. ; ; 


The correctness of this view was questioned by the Madras 
High Court in the two cases of Manoji v. Pandoji and Parvathi v. 
Tirumatat*, though the question did not actually arise for decision 
in either of those cases. In the second case the court quoted with 
approval the decision in Kulantha: Nachtar v, Ramamani Ammal.® 


The arguments used by Messrs. West and Buhler for the 
position taken up by them, may be briefly stated as follows:—(i) At 
one stage of the development of the Hindu law, the daughter’s son 
was made equal to 2 man’s own son, while the widow was still un- 
provided for, or reduced toa lower place. Yajnavalkya Smriti 
belongs to this stage.” According to his scheme, the daughter 
and the widow come in, after the sons of all classes. He 
obviously meant that in the absence of an aurasa son and ofa 
daughter’s son who was equal to a son, a Sudra’s son by his 
‘slave should succeed. If he had intended to give to the Sudra’s 
(1871) 14. M. I. A. p 346: S. C. 17 W. R.I, 2. (1875) I. L. R. I. B. p. 97. 
(1878) I. L- R. 4. B. P. 37 at pp. 55 and 56. 

(1885) I. L. R. 8. M. p. 557. : 

(1887) I. L. R. ro M. p. 334 at p 346. Do 
(1866) I Mad. Jurist p. 223. It does not appear either from the report in 
the Madras Jurist or from the report in Moore’s Indian Appeals whether the pro- 
property in dispute was partible or impartible. From the report in 14 M.I A, 


Pp. 346, all that appears is that the Zemindar was a sub-division Zemindar of 
Rammnad. 


og ee eS 


7. The learned authors apparently lose sight here of the leading verse on 
Inheritance where Yajnavalkya places the wife as first in the line of heirs (2. e. 
obstructed, according to the commentators.) | 
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daughter a.place before his illegitimate son, he would not in the 
next line have placed the widow below that son, and the daughter 

(#68) below the widow. *(ii) The right of the widow to succeed to her 
husband was based on the fact that she was his “Pati who shared 
her husband’s sacrifices, and as a Sudra has no sacrifices to cele- 
brate like the twice-born classes, he hasno ‘ patni’ to share them." 
(iii) The form of marriage applicable toa Sudra was the Asura, 
Gr some even lower form. The Asura form of marriage being one 
by purchase, gave to the wife no otherstatus than that of a con- 
cubine. (iv) The applicability of the higher forms of marriage to 
Sudras was the result of later custom, and the different consequen- 
ces of marriage according to different forms, being traceable toa 
time and custom, in which community of property between the 
married pair was not recognized, it is not surprising that the 
wife's right of inheritance should not be admitted, nor is it strange, 
that even the development of the purely Brahminic law which 
benefited widows in the higher castes did not embrace, inits full 
extent, the degraded Sudras, whom it left as it found them, while 
it readily adopted an existing custom in favour of illegitimate sons 
which appeared reasonable to those whose own heirs might be sons 
irregularly contributed to their families. (v) The only alteration 
intoduced by Vijnanasvara was his introducing the daughter before 
her son, under tenets probably intended to meet the case of no sons 
of the enumerated classes surviving, nor any son or grandson of 
such a son. 

The Bombay High Court, holding the view that the rights 
of the illegitimate sons being dealt with in the part which pre- 
cedes obstructed heritage, (amara) they should be classed 
with the rights of the several kinds of sons to succeed to their 
fathers’ estate, accounts for the inconsistency in bringing in the 
daughter and her son before the illegitimate son, and for the still 
greater inconsistency of the omission of the widow who precedes 
both of them in the order of succession, by saying that this was the 


result of one-of those arbitrary arrangements, not uncommonein 
WA $$$ eee 

1. (Here again, do the learned authors mean to suggest that the widow is 
not entitled to succeed to her husband in the case of Sudras, according to Yaj- | 
navaikya. If so, it is inconsistent with verse 153 (Chapter II, Vyavahara Adhy- 
aya) where the sage expressly sta-es that the rule propounded by him *‘ gs appli- 
cable to all classes.” The rule being applicable to all classes, the Sudra’s patni 
is entitled to take his estate on his death :—Ep.] 


r 
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Hindu law, rather than of logical sequence or' consistency with 
the general scheme of inheritance. 

The Madras High Court dissents from the view,” that among 
Sudras marriage was no more than concubinage. On the 
other hand, Hindu Law confers onthe wifeof a Sudra, a 
status distinctly superior to that ofa concubine, though she can- 
not be married according to the higher forms of marriage,” 
nor acquire the right of assisting in sacrifices which can 
only be offered by a regenerate householder: The text of 
Baudhayana, on which West and BUHLER relied in support of 
# their theory, that marriage among Sudras meant no more than [*69]. 
concubinage, is explained as merely referring to the ceremonial to 
be adopted when Vaisyas and Sudras are married. The omission 
of the widow by Vijiiémeswara, when he mentions the daughter 
and daughter’s son, is accounted for, on the grounds that he 
had already stated that, even if there were legitimate. sons, 
the father’s widow was entitled to a share, and it would be 
unnecessary, therefore, to mention her name in connection with 
the illegitimate son, and further the enumeration may not have 
been intended to be complete, or the omission may have been the 
result of oversight. An examination is made of ‘the legal basis, 
on which theright conceded to an illegitimate son originally 
rested, and still rests, and the result of it is stated to be, that 
until the abolition of slavery by Act I of 1843, his position was 
merely that of a freed-man, and in that sense, inferior to that of 
the other members of the family, whose relationship was based on 
a legal marriage, and the special rule, which provided his getting 
a share, is considered as merely the allocation of a portion of the 
property of a separated father, in lieu of maintenance. This de- 
cision of the Madras High Court was referred to by the Bombay 
High Court in Skesgirt v. Girewa? and an opinion expressed, that 
if at all, the widow is entitled only to share the property with the 
illegitimate son. ‘This is the view expressed by Mr. Mayne also 
(S. 507) but he is inaccurate in saying that the Madras High 
Court has taken the same view.“ We venture to think that the 


[x. Apparently, the case of Parvathi v. Thirumalai (1887) I. L. R. roM 
p. 334 is here referred to.—ED. ] 

Bi According to modern decisions the presumption is that even Sudras are 
married in the Brahma or approved form of marriage,—ED.) 

se (1889) I. L. R. 14 B. p. 282. 

(4. We should think Mr. Mayne’s analysis of the High Court’s decision 
is strictly accurate. At page 343 referring to the earlier decisions of the Madras 
High Court, the learned Judges, in the aforesaid case of Parvatht v., Thirumalai 


NA 
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conclusion arrived at by Mr. Mayne after his careful examination 
of the question is the correct one. We shall briefly notice the 
fallacy of the arguments, by which Messrs. WEST and BUHLER 
seek to maintain the contrary view. The argument grounded on 
the state of society at the time, when Yajnavalkya wrote his 
Smriti! is so fanciful and conjectural, that any argument based 
on it, for deciding the rights of parties in a Courtof Justice, would 
be more calculated to mislead than to help in the settlement 
of their rights. 


Further, there is ncthing in the Smriti itself to authorize 
the supposition, that the author intended to provide for the 
daughter’s son, while leaving the widow unprovided for. On the 
other hand, he provides for the wife getting ashare, both in the 
lifetime of her husband, if he feels disposed to effect a partition 
with his sons (Vyavaharakanda, ,Sloka 115?) and also after her 
death, if the sons should effect a partition (SZoka 1233). He further 

[#70] “provides, that in case the husband dies without a son or other un- 
divided co-parceners, tie widow shall succeed in preference to the 
daughter, or parents, or brothers of the deceased. (Slokas 135 and 
1364). When the author has so carefully provided for all the three 
contingencies, which are likely to arise, it would be unreasonable 
to' suppose, that he intended thet, in case the husband leaves be- 
hind illegitimate sons alone, and happens to be a Sudra, the 
widow shall go without any share at all. There is no indication 
in the book that Slokas 115, 123, 135 and 136 were intended 
to be applicable to the twice-born classes only. Nor is there any 
support in the Smriti for the view, that a Sudra has no 
observed: ‘‘In both those cases, it was not doubted that the illegitimate son m- 
herits the separate estate of his putative father on failure ofa legitimate son, 
s0n’s son, son’s grandson, widow, daughter and danughter’s son. Nor was it 
doubted that he is a co-sharer in such separate property with his legitimate 
brother and a co-heir with his father’s widow, daughter or daughter’s son. There 
is considerable authority, as observed by the Subordinate J udge, in support of 
those propositions of law.— Ep. ] 

(1. We may add—apart from the question, whether the argument itself js 
well or ill-fonnded.—Ep. ] 


2. Mandlik’s Hindu Lew, p. 212, 213. Mitakshara, Chapter I, S. 2, CL 8, 
Stokes’ Hindu Law Books, Ẹ. 379. 


3- Mandik, p. 216, 217. Mitekshera, Chap. I, S, 7, Cl. 1 & 2, Stokes’ Hindu 
Law Books, p. 397. 


Ld 
[4 Mandlik, p. 220, 221, Mitakshara, Chap. II, S. 1, Cl. 2, Stokes’ Hindu 
Law Books, p. 427)—ED. ] < 
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sacrifices to offer, and that his wife has no higher status than that 
of a concubine. Sloka 121 Acharakanda? imposes ona Sudra the 
duty of offering every day the five sacrifices, which all persons 
belonging to the twice-born classes have daily to perform. ‘The 
Sloka runs in these terms?: ‘He should be attached to his wife, 
‘should be pure (internally andexternally), maintain those who de- 
‘pend on him for support, and perform the Sraddha ceremonies. 
‘He should not neglect (the performance of) the five sacrifices mak- 
‘ing use of the Mantra called Namah. The word in Sanscrit which 
is translated as ‘ Sacrifices’ is Yazfids. ‘The five sacrifices which a 
householder belonging to the twice-born classes must daily offer 
are mentioned in Sloka 102, which runs as follows? ;—'“ the great 
sacrifices to the Bhutas, the Manes, the Gods, the Brahma, and 
Men are (2) the Bali-karma (making of the Bali sacrifice), (2) the 
Svadha offering, (3) the offering of food to fire, (4) the repeating 
the Vedas and (5) the honoring of guests.” Messrs. WEST and 
BUHLER seem to have been misled by the use of the word Yajfia, 
and understood it to refer to the great sacrifices now understood 
by the word Ydga. But the word is not used in any such limited 
sense. In Sloka 102, the word used is (Makka) which means Yéga, 
and shows that all the three words merely mean sacrifices. ‘The 
commentary of Vijhanesvara also, on Sloka 121 makes the thing 
perfectly clear. He further explains the words. ‘ attached to his 
wife’ to mean, that he shall have intercourse with his wife alone 
and not with prostitutes or other peoples wives; How is 
this reconcileable with the idea that the relationship creat- 
ed was but one of concubinage. There is nothing in Yajna- 
valkya’s Smriti or the commentary of Vijnanesvara to show 
that the form of marriage suitable to Sudras is the Asura 
“or some lower form“. The authorities cited for this state- [#71] 
ment are Gautama, Ch. XIX and Baudhayana, Ch. TI, 
Sloka 25. The references given are not correct.: There is nothing 


1. Mandlik’s Yajiawalkya, p. 177. Apardrka in introducing § 51 of 
Yåjñawalkya cites a text which shows that a Sudra must also have a patni. 

2. Ibid, p. 174. 

3. Digest of Hindu Law, p. 86. 

[4. There is nothing on this subject in Chapter XIX of Gautama, Chapter 
X, § 50 to 65 (Sacred Books of the East, Vol. II, Gautaina,|pp. 233. 234) deals with 
the case of Sudras. § 55 states "" (He, the Sndra, shall) live with his wife only.” 
§65 states ‘ some (declare) that he himself may offer the Pikayajiias.” The Paka. 
yajiias are stated in Gatttaina, Chapter VIII, § 18 to be of seven kinds. (See Ibid 
D. 217) —ED.] ji l ' ; 

5. [This reference also is Hot correct.—Ep.] 
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in.any portion of Gautama’s book to countenance the statement, 
that marriage among Sudras is nothing but concubinage. The 
words in Baudhayana, which have been interpreted to convey - 
this meaning, are to be found in page 207 of BUHLER’s translation. 
They are as follows?:‘the ñfth and eighth (are lawful) for 
‘Vaisyas and Sudras. For, Vaisyas and Sudras are not particular 
‘ about their wives because they are-allowed to subsist by such’ 
‘ low occupations as husbandry and service. Some recommend 
‘the Ghandharva rite for all (castes) because it is based on 
* (mutual) affection” The nfth and eighth forms of marriage 
referred to are the Gandharva and Paisacha forms. The former is 
described 2 as ‘ the union of a lover with a loving damsel’ and 
the latter-as follows 3: ‘if one has intercourse with (a maiden 
‘ who is sleeping, intoxicated, or out of her -senses (with fear ar 
‘ passion) and weds her afterwards, that is the rite of the Pisa- 
‘chas.’—The statement made by the author himself, that some 
recommend the Ghandharva rite for all classes, because itis based 
on affection,* cannot be reconciled with the view that, in his 
opinion, it amounted to nothing but concubinage. It would be 
an unfair twisting of the meaning of the words ‘are not parti- 
cular about their wives’> to construe them as meaning that the 
‘marriage is but nominal. The words themselves simply mean, 
that among these two classes, sentiment does not playa prominent 
part in their picking and choosing a wife.” As they live by 
manual labour, it would naturally be so. They would be more 
callous to physical beauty and mental accomplishments: -A 
strong hardy girl, who would bring forth . healthy children, and 


assist them in their work in the field, would be the sort of help- 
mate they would seek, but it does not follow, that the tie, when 
once created, would be less binding, than among the other class- 
es. Baudhayana includes Vaisyas among the twice-born classes.” 


1. Baudhayana Prasna I, Adhyaya 11, Kaandika 20, $13 to 16. Sacred Books 
- of the East Vol. XIV, p. 207. 


2. Do. Do, Do. Do. § "6. Ibid p. 206. 
3. Do. Do. Do. Do. | § 9. Ibid p. 206. 
4. Do. Do, Do. Da. § 16. Ibid p. 20% 
5. Do. Do. Do. Do. § - 14. Ibid p, 207. 


6, [It may be curious to know the commentary of Govinda upon § 14. 
It is given in the footnote to the translation of Baudhayana in the Sacred Books 
of the East, Vol. xiv, at p. 207. ‘‘ Those whose spouse is not restrained 2. €., not 
fixed by rule are called “ not particuler abont, their wives.’ The meaning is that 
there is oneness (Gareshwaikyain) with respect to wives, that fixed rules regard-- 
ing them are none.” We have not gota copy of this commentary to see? what 
the exact language used is.—Ep.] at 


7, (This is only by inference.—Ep.] EO 
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Marriage in the case of Vaisyas must then be performed, after ut- 
tering Vedic Mantras ; and could he for a moment have thought 
that the tie so created was nothing but concubinage? The 
whole theory of Messrs. West and BUHLER is based on such slen- 
der foundation that it is a matter for regret, that it should have 
found a place in their book, which: is recognized as a standard 
authority in the Bombay Presidency, and which is treated with 
great respect in the other *Presidencies also. From their remarks: [72] 
at pp. 375 and 376 it is evident, that they have included in the 
Sudra community all the wild tribes and the out-caste classes, 
such as Parias, Pallars, &c., in India. But they could not have 
forgotten that these classes are altogether outside the pale of 
Hindu society and Smritic law. ‘The absurdities noted by the 
Bombay Court are the result of the strained construction it puts 
on Yajiawalkya’s Smriti and Vijfidnesvara’s commentary. In 
regard to the view taken by the Madras High Court, that the 
widow succeeds to the whole property of her husband, in prefer- 
once to his illegitimate son,* the only reason assigned by it for 
this conclusion is that the relationship of the widow is based on 
a legal marriage. This reason would hold good in the case of the 
daughter, as well as the daughter's son, and yet, the illegitimate 
son is declared to be entitled to share the property with them. 
There is no absurdity, therefore, in supposing that the widow also 
: is merely to share the property with the illegitimate son. We 
cannot, therefore, accept the dicium laid down by the Madras 
Judges as final, and we believe that they may see reason to 
change their opinion, when the question properly arises again for 
decision. : 


[Apart from the decision in the Jurist case already referred 
to, we think the Madras High Court has been consistently holding 
the view that the illegitmate son is entitled to a share along with 
the widow, daughter or daughter’s son in the absence of legitimate 
"issue. We are not here referring to the decision in Kreshnayyan v. 
Muthuswamt? which could be said to support the above view only 
ds a matter of inference. But the case of Ranojt v. Kandogt3 is ex- 
press authority for this view. The learned judges there observed at 
p- 561: We hesitate to accept the view that Vijnaneswara 

I. e[Apparently reference is hers inade to the decision tn Rolandas Mashia? 
v. Ramamani, supra p. 62. —ED.] ` 
2, (1884) I, L.-R. 2 M 407: 3: (1885) L L. RuSM, 557. 


70 THE MADRAS LAW JOURNAL. 


intended to postpone the widow to the illegitimate son. He had 
already provided that the legitimate sons were to give shares to the 
widow and had recognized the right of the widow as superior to that 
of a daughter or daughter’s son though doubtless in virtue of express 
texts........ Nilakant Bhatta appears to have understood that 
all heirs down to the daughter’s son, who under the ordinary law: 
are recognized as entitled to inherit, would not be altogether super- 
seded by an illegitimate son and the language of Devanna Bhatta 
is explicit.” In this case, the learned judges refer to the Dattaka 
Chandrika as an authority for the view. Referring to the text of 
Vajnavalkya dealing with the rights of an illegitimate son 
(Yajnavalkya 2, verses 134 and 135) the author of the Chandrika 
observes! in S. 5, Cl. 31: “ If according to this authority, where 
there may be no son of the wife and the rest, but there may bea 
wife and daughters, the daughter's son be entitled to share (with 
the son by a female slave) ; the rule for the succession of daughter 
(or other proper heir) would be infringed ; therefore, if any even 
in the series of heirs downto the daughter’s son exist, the son by 
a female slave does not take the whole estate ; but on the contrary 
shares equally with such heir.” 


The passage in Parvati v. Thirumalai? where this view is 
upheld has been already referred to. In Chennammal v. Varada-. 
rafulu? the question directly arose for decision and the learned 
Judges in that case, after referring to the previous decisions held 
that the true principle of law was that the illegitimate son was a 
co-heir with the father’s widow, daughter or daughter’s son, and 
that the widow and the illegitimate son would be entitled to the 
property of the deceased in equal shares. 


Even in Bombay it must now be taken that the decision in 
Rahi v. Govind* does not correctly represent thelaw upon that 
matter and that the widow is not excluded by the illegitimate son, 
but shares equally with him. The case of Shesgiri ve Girewa5 
has been already referred to in this connection. In Ambabar v. 
Govind? Mr. Justice Rauade observed at p. 265: “It may 
be noted that even if the view that Bapuchand was a 
Sudra be accepted, it does not follow that his illegitimate 
sons would take the whole estate to the exclusion of the widow. 

1. Stokes’s Hindu Law Books 660. 2. (1887) I.LuR. 10 M. 334. 


3. (1892) 1.L.R, 15 M. 307. 4. (1895) L.L.R. 1 B. 97. 
5» (1888) LLR. 14 B. 282. 6. (1898) LLR. 23 B. 237, 
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legitimate sons, of Sudras are no doubt, their heirs, taking with 
legitimate sons, daughters and daughter’s sons only half the share 
of the legitimate son. The ruling in Rahi v. Govind, no doubt, 
laid it down that widows are absolutely excluded where there are 
only illegitimate sons as they would be in the case of legitimate 
sons. But the ruling, though supported by West and Buhler, 
has been strongly dissented from by the Madras High Court— 
Parvati vy. Thirumalt* andRenoje Kandojz?—and Mr. Mayne 
also has spoken doubtfully on the point of its correctness. In 
Shesgirt v. Girewa,” Sargent, C.J., apparently thought that the 
widow would not be altogether excluded by illegitimate sons.” 

It must, however, be admitted that the question did not ac- 
tually arise for decision in this case. Notwithstanding this, it 
must be taken that the trend of decisions is to the effect that the 
widow isa co-sharer along with the illegitimate son and that the 
mention of the daughters son in Yajiiavalkya’s text must be taken 
as illustrative of the series of heirs down to the daughter’s son :— 
ED.) —— 

MITAKSHARA. * [72°] 
Translators Note.—Slokas 16 to 35, both inclusive, lay down 
the observances to be practised by Brahmacharins. . 
He (the author) fixes the period of religious ‘studentship for the 


` purpose of learning the Vedas. 


36. For each Veda, (the period of) religious studentship is 
is either 12 years, or 5 years; some say, till completion of study, 


And the ceremony of Kesanta rd) or cutting off the hair is in 
the 16th year. 


As it is said that before marriage, “ a man has to study the 
three Vedas, or two, or one of them and then enter on the duties of 
a householder* ” so, for each Veda, z.e., for every one of the Vedas, 
the religious studentship above described should be observed for 
twelve years. Incase of inability, five years. Some say, till 
completion of study.” But Kesanta is the ceremony called Godéna® 
(cutting off the hair). This should be performed for Brahmins in 
the 16th year from conception. And this is to be understood in 
c4se the devotion to? the Vedas is fora period of 12 years. In[*73] 
the other two alternatives, it must be understood to be when 
convenient. For Kshatriyas and Vaisyas, it must be under- 
stood to be in the 22nd, or 24th year, according to the time fixed 


1. (18%) I.L.R. 10 M. 334. 2. (1885) LL.R: 8 M. 557. 3. (1888) LL.R. 14 B. 282. 
4. Manu Ch. III § 2, Sacred Books, Vol. XXV, p. aa! 5. id Till it is Dad oi 
6. “See Apastamba Gribya, Patala 6, S. 16, § 12 to 16. Sacred Books, Vol. xxx, 
PP. 284—5 :—E D, 


[274] 


. 
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for Upanayana. [In the other cases] it must be understood to be 
when convenient or suitable. 

Now he (the author) mentions the highest limit for Upa- 
nayana. ; 


37. The utmost limit of age for Upanayana for Brahmins, 
Kshatriyas and Vaisyas is respectively up to the 16th, 22nd and 
the 24th year. l 


38. Beyond that iif uninvested with thread) they fall, exclu- 
ded from all rites and degraded from Savitri, and become Vrat- 
yas unless the Vratya-Stoma sacrifice is performed. i 


Up to the 16th year, z. e., the whole of the 16th year, up to 
the 22nd, and up to the 24th year, for Brahmins, Kshatriyas and 
Vaisyas (respectively is), the highest Aupanayanika time, 2.2., time 
relating to Upanayena. After that, there is no time for Upanaya- 
na. But after that period, (or beyond that) they fall excluded from 
all rites, że., become incompetent for all rites. MAA AS 
(Savitri-patita), Z. e., (they) become fallen from Savitri, 2 e., 
become unfit'to receive the gift of the Savitri. Vratyas, z.e., 
destitute of purificatory ceremonies, in the absence of the Vratya- 
Stoma sacrifice. If, however, that is performed, they become 
eligible for Upanayana. '  ' | | 

The first three classes have been called duigds. He (the author 
pives the reason. i < 


. 39. 'Asthey are first born from their mothers, and the second 
birth arises from the tying of the maunji or string of sacred grass 
(round the waist), these, the Brahmins, Kshatriyas and Vaisyas, 
have been known as dvijas. 

They are first born from the mother and the second birth (or 
regeneration) is by reason of the ligation or tying on of the munja 
grass girdle. Therefore, these,{the Brahmins, Kshatriyas and 
Vaisyas, are called dvzzas. 


* * 
[Translators Nore.—Slokas 40 to 50 both inclusive refer to the 
benefits arising from a study of the Vedas and of a life-long resi- 
dence with the Guru and devotion to him.] : 


This ends the chapter on Brahmacharis. , 


III. THE CHAPTER ON MARRIAGE. 
He (the author; mentions the bathing for marriage, of one who 
ts marriageable. 


h . 
51. Having carried toa termination the Veda or the observ- 
ances, ot both, and having given to the guru, or preceptor, the 
thing desired by hin, he shali bathe by his permission. 
In the aforesaid’ manner, Veda, z. e., consisting of Mantras 
and Brahmanas. Vratås, t.e. observances (dharmas) for Brahma- 
charins enumerated already. Either of these? ; or both (togtther). 


I. See Sacred Books, Vol. IY, p. 272 and note to § 8:—Ep. 
2. Àe., either the Veda or the Vratas :—Ed. 
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Having carriedeto a termination?, z. ¢., having completed. Having 
according to his ability, given to the aforesaid Guru, the present, 
wished for (by the latter) he shall bathe. In case of inability, 
though he has given no present, by his permission. These alter- 
natives have to be determined in reference to means, time, Sc. 


Lhe author describes what he shall do after bathing. 

52. He who has not fallen from the order of Brahmacharya 
shall marry a.woman who is possessed of all good marks, (2. e» 
qualities, mentioned inthe sastras) who has not been owned by 
any other before, pleasing, an Asapinda, and is younger to him.) 

“He who has not fallen from the order of Brahmacharya ” 
i.e., he who has not deviated from the duty of chastity. ‘‘ Marks” : 
Possessed of good (qualities) 2. e. possessing good external and 
internal qualities. The external qualities are described by Manu? 
as fine hair, fine locks, fine teeth, &c, The internal qualities 
should be ascertained from Aswalayana’s rule? beginning with 
“ Having made eight balls. ” On the previous night, having taken 
earth froma cow-pen, an ant-hill, a gambling place, (the bed of) a 
deep pool, a saline (or barren) soil, a field, the crossing of four 
roads, and a burning ground, eight balls should be made. Of 
these, in due succession, if the first is touched (by the bride-elect), 
she will be rich in grain; if the second, she will be rich in cows; if 
the third, she will be zealous in tending (or the service of) the 
sacred fire; if the fourth, she will be wise, clever, and pre-eminent 
in acquiring friends; if the fifth, she will be diseased ; if the sixth, 
she will be barren; if the seventh, she will be loose; and if the 
eighth, she will WA widow, according to the Sti of Aswa- 
layana.* “Woman,” t.e., one who has been examined as to woman- 
hood (2, e., AO to be so) for avoiding a hermaphrodite. 
“Who has not been owned by any other before,” z. e., who has 
never been appropriated to any other person either by g gift or by 
enjoyment. Pleasing, (Ira), agreeable z. e., causing delight to 
the mind and eyes of the bridegroom. As Apasthamba has said 





1. 1. g., he shall bathe after completing the Vedas or Vratås or both :—Ep. 
` e2. Manu, Ch. III., § 8andio. Sacred Books, Vol. XXV, p. 76. 

3. Aswalayana, Adhyaya I, Khardika 5, § 4. Sacred Books, Vol. XXIX, 
p. 165. Aswalayana proposes in these two sutras a rough test of a woman’s guali- 
ties and fortune, asit is difficult to find them out otherwise. Vijñånesvara profes- 
ses to give the substance of Aswalayana’s sutras but it differs greatly from what 
Aswalayana himself has laid down. [See also Parasara-Madhaviya translated in 
this volume :—Ed.] 

4. Adhyaya I, Khandikå 5, § 5. Sacred Books, Vol. XXIX, p. 165. 


R IO 
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[#75] ‘there is prosperity in her, by whom the mind?" and eyes are 
captivated.’ And this isin the absence of any external blemish, 
such as the excess or deficiency of any part of the body, &c. 


“Asapinda”—she whose body is one and the same (with that 
of another} is said to be his sapinda. One who is not a sapinda 
is asafinda. Her [he shall marry]. 


Sapindaship arises by connection with parts of the same or 
one body. ‘Thus, the sapindaship of the son with the father arises 
by connection with the parts of the father’s body. Similarly (his 
sapindaship), with those beginning with the paternal grandfather, 
even by (reason of his) connection with parts of their bodies 
through his father. Similarly (sapindaship exists) with his 
mother by connection with parts of the mother’s body. Thus, 
with those beginning with the maternal grandfather, through the 
mother. So, with the mother’s sister, maternal uncle, &c., by 
connection with parts of the same body. So with the father’s 
brother, father’s sister, &c. So (that) of a wife with her husband ; 
by the production of one or same body. So even between 
brother’s wives by (their) respectively generating one body (in. 
connection) with those who have sprung from the same body. 
Thus wherever the word sapinda occurs, an immediate (direct) 
or mediate (indirect)? connection with parts (members) of the same 
body should be understood.? If this is the case, the rule that ““ ten 
days’ impurity on account of death is prescribed for sapindas* ” 
would equally (alike) extend to the maternal grandfather, &c. | 
It will be so but for the special rules such as ‘ In the case of those 
who have been given awayin marriage others shall perform (the 
rites &c.)®.” Hence among sapindas wherever there is no special 
rule® this rule about ten days obtains. And sapindaship should, 
necessarily, be described (as existing) by connection with parts 

1. {Apasthamba Grihya Sutra, Prasna I, Patala I, Khanda (section) HI, 
§ 20. Sacred Books, Vol. XXX, pp, 257 and 255 —ED.] 

(2. The usual meaning of continnous succession or descent does not ply 
here :—Ep.| 

(3. A translation of the passage as far as this is to be found in the P. C. case 
of Lallubhai v. Cassibhai (1880) IL.L.R. 5 B. 110 (119.) See also W. & B. on H. L. 
Vol, I. p. 120, Sarvadhikary p. 601 and per Mookerjee J in Sham Singh v. 
Kishun Sahai, (1907) 6 C. L. J. 190 at pp. 199, 200 :—Ed.] 

[4. Manu Ch. V §9. Sacred Book, Vol. XXV p. 178. Cf also Vasishta 
Ch. IV § 16. Sacred Books Vol. XIV F. 28 :—Ep.] ° 


[5. Cf. Vasishta Ch. IV § 19. Sacred Books, Vol. XIV, p. 28 :— ED.) 
6. Special passage of a code of laws. 
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(members) of the same body. Because of the saying in the Sruti 
beginning with ‘ Self is born from (or begotten of) self” ; like- 
wise (of the saying) You are born in your offspring?.” And also 
because of the saying of Apastamba? such as “It is directly 
perceptible that very (person) has been reproduced as this (person, 
z.e., son)”, So in the Garbhopanishad® (it is said) “ this body has 
six sheaths, three from the father and three from the mother. The 
bones, tendons and marrow from the father, and the skin, flesh 
and blood from the mother.” As in the (aforesaid) different places 
connection with parts (of the body) is declared (sapindaship should 
be so described). 


If sapindaship is by connection through the presentation of 
funeral cakes, there will be no sapindaship with the maternal line 
and with brother’s sons, &c. Ifa (merely) conventional (or tradi- 
tional) meaning is assigned (or given) by accepting the collective 
signification of the word (sapinda) the (etymological) meaning of 


the component parts (of the word) which is *assigned (recognized) [+76] 


in different places will have to be abandoned. We shall declare 
hereafter how there may be no unwarrantable stretch of (the rule 
about) sapindaship by mediate (or indirect) connection with parts 
(members) of the same body. 


“Younger” z.e., one lower in “age and size. “Shall marry” 
(Sxeq) 1.2., (he) shali marry according to his own Grzhya ritual. 


He (the author) gives further particulars. 
Who is free from disease, has a brother, and is not descended 
from the same Arsha and Gotra. 


“ Free from disease” (sretfruff) te, not afflicted with any 
incurable disease.” “Hasa brother.” (This is stated) in order 
to remove all doubts of the possibility of her being made a Putrika 
(or appointed daughter). From this it is to be inferred, that she 
becomes a Putrika even if she has not been so bespoken. ‘ Not 
descended from the same dvsha and gotra.” Relating to Rishi is 
named Arsha; it means Pravara. Gotra is well-known as family 


3. [Taittariya Brihmana Ashtaka I, Prapåtaka 5, Anuváka 5, Panchadi vi, 
Vakva 5. See the Vedic text repeated in Apastamba, Prasna II, Patala IX, Khanda 
25, § 1. Sacred Books Vol, II p. 159:—Ep.] 

2, ApaStamba, Prasna IlL., Patalag, Khanda 24, Sutra 2. Sacred Books, 
Vol. IT, P. 159.] l 

3. [The exact passage cannot be found. It cannot be traced even from 
Jacob’s Index :—ED-] 

4. [Free from chronic disease.—Apararka :—Ep.] 
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succession or lineage.? Arsha with gotra forms SIELE] (arsha- 
gotré). He whose arsha and gotra (drshagotré) are the same ‘is 
: (Samdndrshagotrah.) A woman descended from him is 
(samandrshagotraja). One who is not so descended 
iS STATA ATTA (asamandrshagotrajai). Her, (he shall marry). 
The mention of gotra and pravara indicates a prohibitive rule in 
respect of each. Therefore, the meaning is, (he shall marry) one 
who is not descended from the same gotra and who is not descended 
from the same pravara. So Gautama has declared? : “ Marriage 
may be contracted between persons not of the same pravara.” So 
also Manu has said? : “She who is not a sapinda of the mother, or 
a sapinda of the father.” Thus, some desire to regard as ineligible 
for marriage, even a woman of the same gofra as the mother, since 
it is mentioned in the Prayaschitta Smriti* that ‘a man having 
married the daughter of his maternal uncle, or a person of the ‘same 
gotra as his mother, or a person of the same pravara (as himself), 

shall abandon® her and observe the Chandrayana vow.” 


Here by the word asapinda, the prohibition of the daughters 
of the father’s sister, mother’s sister, &c., is to be understood. 
Similarly by the word asagofra, a woman (girl) who although not 
a sepinda and. born in a different line, is yet of the same gofra, is 
excluded. By the word Asamdnapravara (a female not of the same 

[#77] pravara) a female who although neither a sapenda,* nor a sagotra, is 
yet of the same pravara, is excluded. Hence, what is stated here 
about asapinda (one who is not a sapinda} applies to all castes, as 
sapindaship exists among all (castes). What is stated here as to 
asamdndrshagotraja (a female not descended from the same 


1. The word gotra refers to lines of descent, of which there are ordinarily 
supposed to be 24, traceable to eight great primeval Rishis. The word prauara 
means leader or a rishi who contributes to the credit ofa particular gotra. In 
each gotra or line there may be several such rishis or leaders. The prohibition ot 
an identical pravara narrows the class of eligible persons already narrowed by 
the rule regarding gotra. [Asto the discussion upon this term see Mullet’s 
Ancient Sanskrit Literature, pp. 379 to 390. ae also Sacred Books, Vol. II, 
p. 126 (note) :—ED.] 


2. Gautama, Ch. IV., Sutra 2. Sacred Books, Vol. II, p. 194. 

3. Manu, Ch. IO, §5. Sacred Books, Vol. XXV, p. 75. [The text is 
« Asagotra ” in Apararka:—ED. ] 

[4. Ascribed to Sêtêtepa in the Vaidyanfitha Dikshatiyam. Cf. Mane XI, 
S$. 172. Sacred Books, Vol. XXV, p. 466 :—ED.] 

(5. Another reading is Tea] instead of AAT, so that the text will read 
he shall go, instead of (he) shal! abandon her :—En.] 
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4rsha and gotra, applies only to the first three castes. Though 
Kshatriyas and Vaisyas have not their own peculiar gotras and, 
consequently, no pravaras, their gotra and pravara must be under- 
stood to be those of their purohits. So having said, “he recites 
(lit. selects) the pravara of the sacrificer,” Aswalayana says? 
“ For Kshatriyas and Vaisyas he recites (lit. selects) those (the gotra 
and pravara) belonging to the purohits.” Wifeship itself is not 
created in those’ females) who are sapindas, or belong to the same 
gotra or pravara. Even though wifeship is created in diseased 
women, &c., it is an obvious contradiction (or inconsistency.) 


In construing the word asapinda, sapindashtp has been said to 
arise through an rmmediate or mediate connection with parts (mem-~ 
bers) of the same body. As society has no beginning, thts >(sapinda- 
ship) may exist somehow everywhere and between all persons, and 
thus there-wtll be an unwarrantable stretch (of the principle about 
sapindaship.) He (the author) therefore says *: 

53. One who is likewise removed more than five degrees from 
the mother, and more than seven degrees from the father, 


From the mother (MA :) z.¢., in the mother’s line beyond 


the fifth. From the father (Qaa :) z.¢., in the father’s line beyond 
the seventh: “the sapinda relationship ceases” must be under- 
stood. Hence the word ‘ sapinda’ though by force of its com- 
ponent parts. applies everywhere, is restricted in application, 
like the words Nirmanthya,? Pankaja,* &c. So the six ancestors 
beginning with the father, and the six descendants beginning 
with the son, are sapindas, and oneself is the seventh. Even 
if there is a divergence of line, the seventh (in degree) is to'be 
calculated by commencing from him (the person) from whom there 
is a divergence of line and this (rule) should be applied in all 
cases.? So, the female who occupies the (line of the) fifth genera- 
tion in the counting, beginning with the mother,® of the mother’s 








1. Aswalayana Grihya Sutra. 

(2. See per Mookerjee Jin Skam Singh v. Kishur Sakai (1907) 6 C.L.J. 190 
at p. 200—ED.] ; 

3. Wood used for producing fire by friction, —Literaliy that which is rubbed 
or atirred. f 

4. The Lotus.—Literally, that which grows in the mire. 


[5- This seems to be the basis of the view that the calculation of degrees 
in Hindu Law is according to the Canon and not the Civil Law. See for more 
upon this subject the translation of the corresponding portion of the Madhaviya 
in this volume—ED. ] ' 
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father, grandfather, &c., is considered or deemed t8 be the fifth 
from the mother. Similarly she who occupies the line of the seventh 
generation in the counting, beginning with the father’, of his (the 
father’s) father, &c., (is considered) the seventh from the father. 
So also, in the matter of marriage divergence of line is considered 
[+78] to arise, by reason of two sisters, a “brother anda sister, ora 
brothers daughter (niece) and a paternal uncle forming two 
separate stocks of descent (of the persons proposed to be married). 
What is said by Vasishta? “ fifth from the mother and seventh 
from the father,” and what is said by Paitinas: “ Beyond three 
removes from the mother and five removes from the.father,” must 
be intended to prohibit nearer degrees and not to recommend those 
degrees (2. 2., the degrees further than those expressly stated), Thus 
thereis no conflict between the various Smritis. .This (rule) moreover 
is observed among persons of the same caste. ‘There is, however, a 
difference in the case of those of different castes. As Sankha says: 
“Tf there are many who are born to one and who are of different 
Kshettra (¢. e., born of different wives or mothers) or of different 
janah (individuals), they are of one pinda, but different in regard 
to impurity. The ginda (t £., sapindaship), however, extends 
to three.” CHAA: (Zkasatheh) t. e., born to one, as a Brahmin, 
Re. ; yaaa (Prithak Kshetréh) +. e., born of women belonging 
to different castes; TAHAN 3 (of different individuals), z. ¢. born 
of different women of the same caste. They are of one pinda, 1. l. 
sapindas, but different in regard to impurity The difference 
relating to impurity, we shali point out ini the chapter on Impurity.* 
“The ginda, however, extends to three.” z. e, sapinda relation- 
ship extends only to three generations. 


54. He shall choose from a great family of Srotriyas cele- 
brated for ten generations. 


Pirushah is the same as purushah, zata: TEN: (Dasabhth- 
pirushathi, or, ten gen erations) 7. e., Five generations from the 
mother and five from the father. From a family which is renowned 
(for such generations, he shall choose.) Svotr7ydnane (of Srotriyas), 
i. e. of those who have studied the Vedas. Study of the Vedas is, 
only used in a generic sense (Or asa comprehensive designation). 

[x. See page 77 Note (5) — ED.) 
2. Ch. VIII, 82, Sacred Books, Vol. XIV, p. 42. [The translation there 
given is “ Who is not related within 4 degrees on the mother’s side nor within 


6 degrees on the father’s side — ED] . 
[3. See Mitakshara commenting upon § 22 of the Prayaschitta: Adhyaya 


4 


Chapter on Impurity) and citing texts of Harita and Vishnu :—ED. |] 
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Of those who ‘are well read in the study ofthe Vedas and the 
Sastra. NEJE (Mahakulam) 2. e a great family, 2. e., which is 
rich in children and grandchildren, kine, female slaves, lands" 
and other things. It is prescribed that a girl should be taken from 
that family. 


He (the author) notices an exception even toa match surtable 

in all other respects. - | 
54. But not from a family tainted with any transmissible 

diseases even though prosperous. 7 - 

“ Transmissible diseases,” z.¢., leprosy, epilepsy, &c., ‘‘Dosh&h” 
t.e., taints which are communicated through semen and blood. 
In addition, feebleness, impotency, &c., are mentioned by Manu.” 
“ From a family, even though prosperous,” zZ. €., though great as 
described above, ifit-is subject to these defects (taints) a girl 
ought not to be taken. 


*CRITICAL NOTES. 


The Court of Wards v. SriGowrachandra :—1 M.L.). 
30.—In this case, the Madras High Conrt consisting of Muthu- 
sami Atyar and Best, JJ, decided that when a Zemindar, whose 
estate was under the Court of Wards hy reason of his incapacity to 
manage his affairs, he being otherwise competent to contract, 
relinquished his interest in the Zamindary in favour of his eldest 
son, subject to a provision for a monthly maintenance for himself, 
the alienation would be valid if made with the consent of the 
Court of Wards. Their Lordships held that S. 5 0t Reg. V of 
1804 prohibits an alienation of property by the incapacitated per- 
son without the sanction of the Court of Wards (see Balkrishna 
y. Masuma Bibi.) S. 7 of Act IV of 1882, read with 5. 11 
of the Contract Act, renders the incapacitated owner under the 
Court of Wards incompetent to transfer property. But their Lord- 
ships say that the Court of Wards, which stood in the position of 
guardian to the Zemindar, could validate the transfer by their 
sfuction. The reasoning appears to be that the defect in the 
capacity to transfer, occasioned solely by the subjection tothe Court 


[79] 





(1. The Sanskrit word is ATH and here it means an inhabited (and unfortified) 
place in the midst of fields and meadow land, where meu ofthe servile class 
mostlyereside and where agriculture thrives.—ED. | 

. (2. Chapter ITI § 7. Sacred Books, Vol. XXV, p. 76.—-ED.] 

3. (1882) L, R.gI A. 182: s$. C. I. L. R. 5 A. 142. 
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of Wards, could be cured by fheir consent. The pogition that the 
Court of Wards are the guardians of the incapacitated person 
seems open to question.? Then what is the legal status analogous 
to that of a guardian, which empowers them to sanction the 
alienation? Again, under what circumstances is the consent or 
alienation proper ? It is not clear that the Court of Wards as guar- 
dians could themselves make this alienation, for they would be. 
exceeding their powers in depriving the ward of his property. 2: 
The ward by his incapacity (vide 5. 5 of Reg. V of 1804) cannot 
transfer property.” But it is said that the sanction was beneficial 
to the ward and within the power of a prudent guardian to give. 
How could the sanction validate a transfer which as guardians 
they could not make? Is it pradent and beneficial in the eye of the 


1. (Ss. 15 and 20 of the Madras Court of Wards Act (Iof 1902) refer to the 
court’s assumption ofsuperintendenze of the person and property of the ward, 
—~ED.]- | 

2. (Compare Latchmeswar Singh v, Chairman of the Darbhanga Municipality 
(1890) I. I. R. 18 C. 99 : s. C. L. R. 17.1. A. p. 90. Prima facie a guardian has no 
power to make a gift of the ward's property or to relinquish the ward's right 
unless the telinquishment is in compromise of litigation when such compro- 
mise will be valid and binding on the ward ifitis made bona fide and for the 
ward's benefit. S. 35 of the Madras Court of Wards Act only empowers 
the court to mortgage or sell or give leases of the ward’s property. The general 
provision in the same section thet the court may do such acts as it may judge 
to be for the advantage of the ward or for the benefit of the property cannot be 
taken as conferring a power to relinquish the whole property of the ward, See 
Latchmeswar Singh v. Chairman of the Dharbhanga Municipality (1890) I. L. R. 
18 C. 99: S: €. L. R. 17 L A. go and Rajch. Mohammad v. Mumiaz Ali Khan (1901), 
LL.R. 23 A 394: S. €. L.R. 28 I. A. 1ç3 (196). In this last case it was held that as 
a guardian nnder the general law had no power to relinquish the property of 
his ward for nojconsideration, the Court of Wards had equally no such power, and 
that the provisions of the Court of Wards Act did not confer such power. These 
provisions are substantially similar. Cf. Thakore Fatesingji v. Bamanjt (1903) 
LL.R. 27 B 515 at p. 527 (Per Batty J.) :— ED.) ; 

3. (The position ofa proprietor disqualified upon his application on A 
ground of his indebtedness and consequent inability or on the ground of his 
unfitness for managing his estate but is otherwise not disqualified was considered 
by the Privy Conncil in Dhanipal Das v. Maheshar Bakksh Singh (1906) I. L. R. 
28 A 570:8. C. Le R. 33 I. A. 118 where it was held that the Oudh Land Revente 
Act governing the subject did nct disqualify the proprieter to bind himself by 
contracts but only to charge the property and that therefore the contracts of 
such a proprietor were not void and could be enforced by attaching his estate 
after the Court of Wards had withdrawn their management. But the Madras 
Court of Wards Act, by S. 35 of Madzas Act I of 1902, imposes a disability 2150 on 
the disqualified owner's powers of coutracting. The restriction is not confined 


to charging property.—Ep.] 
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law, having regard to the ordinary bent of human nature to own 


and possess property? Supposing the Zamindar wasa minor, or a 
lunatic, could the Court of Wards alienate all the property in the 
same way? There are Hindus, for example, who will divest them- 
selves of all their property for the benefit of a temple, and the act 
is highly meritorious. Can the guardian do likewise on behalf of 
the ward ? Would it be prudent, and beneficial to the Zamindar, 
to deprive him of his property and his dignity as a Zamindar, 
because some Zamindars might have the sentimental satisfaction 
of seeing their sons installed in their stead? If the Court of Wards 
were acting as the agents of the ward, they might do whatever 
their principal could do. But they act, it is said, as his guardians. 
Helping the ward to get rid of his property for the supposed dig- 
nity of the estate is not, we conceive, theact of a prudent manager. 


Bullam Dos v. Amar Raj.—I. L. R. 12 A. 537.—A person 
that held two mortgages on the same property, and obtained de- 
crees thereon, sold the property in execution of one, and purchased 
it himself. The surplus sale proceeds which were paid into court 
were taken away by money decree-holders against the mortgagor. 
The court held on the authority of two* cases reportedin the Week- 
ly Notes? and the case of Bapu Raoji v. Ramji ? that the 
other mortgage-decree could not be executed against the judgment- 
debtor. It does not appear from the report whether the sale was’ 
in execution of the decree on the first or the second mortgage. We 
are not referred to any principle in support of the decision. Ordi- 
narily, if the two mortgages were held by different persons, a sale 
of the property at the instance of the fifst mortgagee would 
pass it free of encumbrances to the purchaser, and the second 
mortgagee, though deprived of his security, would be free to pur- 
sue his other remedies against the mortgagor. [ It does not appear 
clear why the mortgagee in this case could not pursue his other 
remedies, and in fact the application before the court in the case 
under notice was to attach the other properties of the mortgagor.— 
Ev.| If, however, the saleof the property was at the instance of the 
second mortgagee themortgagor’s equity of redemption after de- 
ducting the interest of the first mortgagee would alone pass to the 
purchaser, arid the remedies of the first mortgagee would be left 

1.” Ahmad Wali v. Bakar Hussain (1853)A. W. N. 61. Khwajah Bakksh v. 


Imaman (1885) A, W. N. 210. 
2. (1886) I.L.R. 11 B. 1 (112). 
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unimpaired. Andif the surplus sale proceeds are taken by the 
creditors of the mortgagor, in either case, the second or the first 
mortgagee, as the case may be, will not lose his remedies against 
the mortgagor, although he may have a right torelief against the 
creditors (5. 295, C.P.C.) But when both mortgages are held by 
the same persons why should the sale of the property on foot of one 
and the appropriation of the surplus sale proceeds by money credi- 
tors, extinguish the liability of the mortgagor for the other > 
Because, it may be said, the mortgagee puts the property to 
sale free of a// claims on his pari, and he cannot harass the debtors 
again, except for the balance of his claim, if any, after crediting 
the entire sale proceeds. But this reasoning cannot avail, 
when the mortgagee gives express notice of the interest he sells, 
unless the law compels him to sell the property free of all encum- 
brances on his part. [It must be taken to be now settled law 
that the mortgagee should sell the property free of all incumbrances 
on his part although it does not appear clear what he should do 
when one of the mortgages has not become due—see Dorasamt v. 
Venkataseshayyar* and Keshavram v. Ranchhod.2 So also we 
must say that the reasoning cannot avail when there is no surplus 
left after dischargeof the first mortgage orthesurplus is not made 
available by reason of its being takenover by others by order of 


court :—ED.| ; 
It has no doubt been held bythe Bombay High Court in Bapu 


Raoji v. Ramji ? that the holder of two mortgages on the same 
property cannot foreclose for one, reserving all remedies on the 
other. Either the foreclosure will be re-opened, or the other 
mortgage is extinguished. The principle of this decision evident- 
ly appears to be that the property having been held sufficient secu- 
rity for both mortgages, the foreclosure proceeding, which might 
deprive the mortgagor of a large property for a small debt, should 
be relieved against. In the case of foreclosure, the value of the pro- 
perty is unknown, and it having stood security fortwo debts, the 
Court might well say “ there shall not be foreclosure unless for the 
whole claim.” That is the measure of the relief awarded by Courts 
of Equity against foreclosure. The Bombay decision follows the 
rule laid down at Vol. II. p. 682, of Spence’s Equitable Jurisdiction, 
When there is a covenant and a collateral security, you cannot fore- 
close the security, and pleading insufficiency of the property, proceed 


xy. (1901) I. L. R. 25 M. 108. 2. (1905) 7 Bom. L L. R. 811: S$. C. LL.R. 30 B. 157. 
3. (1886)'I. L. R. 11 B. 112. 
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upon the venani for the balance due. See Perry v. Barker’ 
and Lockart v. Hardy.2 This rulebased upon considerations of 
equity is thus stated by Coote (sth Edn.) p. 1107. “So anxious is 
equity to afford every reasonable relief to the mortgagor, that even 
after a decree of foreclosure has been signed and enrolled, and 
the mortgagee has been in possession for many years, 
nevertheless the Court will, under special circumstances, 
*re-open the decree. Moreover, in India, before S. 99 of the Transfer [+81] 
of Property Act was enacted, it was held that when a mortgagee 
obtained a money decree for the mortgage amount, and sold the 
mortgaged property, the mortgage interest could not subsist, but 
the purchaser took the property free of the charge. (See Syud 
Emam Momtazoodeen Mahomed v. Rajcoomar Dass? ; Bhuggobutty 
Dossee v. Shama Churn Bose*; Rama Naickan v. Subraya Mudalt®; 
and Marsidas Jitram v. Joglekar®). The principle of these cases was 
extended by the Bombay High Court in Bapu Raoji v. Ramzi” 
where they held that a foreclosure decree could be re-opened not 
merely as stated by Fisher when “he the mortgagee sues the 
mortgagor upon his covenant ” (p. 958, Fisher on Mortgage, 4th 
Edn.) but also when he proceeds to enforce a second mortgage on | 
the same property. The reason of the rule is the same “ that until 
the estate be sold, you cannot tell its value, ” and the foreclosure of 
the estate must be taken to cover the whole amount due, whether 
part of it was claimed as the excess of the mortgage amount over 
the value of the property, or as a further advance, or as the amount 
ofa second mortgage. But in the case under notice, the Allahabad 
High Court apply the rule as to the extinction of the second mort- 
gage to the case ofsale. The mortgagee selling the property 
cannot re-open the sale, as he can do the foreclosure. The extinc- 
tion of the liability of the mortgagor for the second mortgage in a 
case of foreclosure, cannot extend to the case of sale, as the value 
of the property isknown. The Allahabad Judges themselves do not 
say that the mortgagee may not proceed against the mortgagor, if 
the surplus sale proceeds are insufficient for the excess due after 
giving credit for the whole sale proceeds. And it will be open to 
the mortgagee still to proceed against the creditors who have taken 
the surplus (S. 295, C. P.C.). But they do say that he cannot 
ee ee ee ah sana 


I. (1803) 8. Ves. 351. 2. (1846) 9 Beav. 349. 
3. (1875) 14 B. L. R. 408. 4. (1876) I. L. R. 1 C. 337. 
5. (1873) 7 M. H. C. 229. 6. (2879) I. L. R. 4 B. 57. 


7- (1886) I, L. R. 11 B. 112. 
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proceed against the mortgagor on the unsatisfied Mortgage. The 
fact that there is a charge upon the surplus in favour of the mort- 
gagee, does not, 2pso facto, extinguish the mortgagor’s liability on 
his covenant. The Bombay decision based on the peculiarity of 
a foreclosure decree does not seem to support the Allahabad case. 
The only principle on which it may be rested is that a mortgagee 
selling the mortgaged property, sells it necessarily free of all claims 
on his part, whether he sells it for an independent money decree, or 
mortgage decree, and whether all his claims have matured or not 
at the time of sale. But we have not seen this principle so broad- 
ly stated anywhere. 


[This case so far as it purported to follow the principle laid 
down in Ahmad Wali v. Bakar Hussatn® seems to rest on a doubt- 
ful basis. The principle laid down in this latter case was that 
where a mortgagee purchased a portion of the mortgaged property 
the whole mortgage became extinguished. This principle is 
hardly tenable and has been rightly overruled by a Full Bench of 
the Allahabad High Court in a later case. See Nand Kishore v. 
Raja Hart.* Mr. Justice Banerjz in this case apparently treats the 
case of Ballam Das v. Amar Raf? as proceeding upon a wrong 
principle? and it is treated as of doubtful authority in Seska Ayyar 
v. Krishna Ayyangar". Cf. Munshi v. Daulat. The principle 
laid down in the case of Dorasami v. Venkataseshayyar? is that 
a mortgagee having two mortgages over the same property is not 
entitled to maintain a suit for sale on one of the mortgagees sub- 
ject to his other mortgage, but even this principle does not help 
the conclusion in the case under notice:—Ep.] 


‘Ragavayya v. Subbayya.—I. L.R. 13 M, 475.—Mac-~ 
kenzie v. Striramiah,—I. L. R. 13 M. 472 :—These two 
cases are of considerable importance, and may affect a large 
number of people who have taken licenses for the cultivation of 
salt and entered into contracts for long terms with merchants who 
could command capital, with reference to the salt cultivated by 
them. Hach is a decision of a single Judge, and the learned Judges 





I. (1883) A. W. N. 61. 2. (1897) I. L. R. 20 A, 23. 
3. (1893) I. L. R. 12 A. 537. 4 LL. R. 20 A. atp. 34. 
5. (1900) I. L. R. 4 M. 96 (112). 6. (1906) I. L. R. 29 M, 262. 


7. (1901) I. L. R. 25 M. 108 [But ifa decree is made, though wrongly, 
he may, according to the Allahabad Court, bring a suit upon the other moftgage. 
See Murlidhar v. Sher Singh (1906) 3 A. L- J. 228. See also Raghunath v. Jamna 
Prasad (1906) I. L. R. 29 A. 233 :-—ED.] 
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who decided them do not seem apparently to take the same view 
of S. 27 of the Contract Act. In the earlier case of Ragavavya v. 
Subbayya, Muthusamt Aryar, J., held that a contract bya licenseeto 
sell all the salt manufactured by him to the plaintiff in thecase was 
void under S. 27 of the Contract Act as it “ restrained the sale to 
others than the *plaintif ” and as contracts in partial restraint of [*82] 
trade are forbidden in this country, equally with agreementsin total 
restraint of trade. In the other case, Mackenzze v. Striramiah, Mr. 
Justice Handley, sitting on the original side, decided that a similar 
agreement did not restrain the person making it from exercising his 
trade and was binding on him. His Lordship treated Mr. Justice 
Muthusamt Azyar’s judgment in the previous case as laying down 
merely that there is no distinction in this country between partial 
and total restraint of trade and he declined to accept it as authority 
for holding that the agreement in question in the case before him 
was void, onthe ground that acopy of the agreement was not 
before him. ‘The terms of the agreement, however, to which the 
decisions had reference were precisely similar. Mr Justice Handley 
observed: “1 understand the section to aim at contracts, by which 
a person precludes himself altogether either fora limited.time or 
over a limited area from exercising his profession, trade, or busi- 
ness; not contracts by which, in the exercise of his profession, trade, 
or business, he enters into ordinary agreements with persons deal- 
ing with him, which are really necessary for the carrying on of 
his business.” The decision of Mr. Justice Handley would probably 
commend itself more to professional minds than the earlier decision 
in Ragavayya’s case. The latter is not in accordance with the case 
of Carlisles, Nephews Co. v. Ricknauth Buktearmull?. In that case 
an agreement by which the plaintiff agreed to sell all goods ofa 
certain description made by him up to acertain time to defendant 
and not to sell any goods of the kind-to any one else, was held not 
to infringe the provisions of S. 27. The case was apparently not 
cited in Ragavayya v. Subbiah.* The illustrations to 5. 87 of the 
Act (the sale of. all the indigo which might be produced at a factory 
during the year, all the crops that may be grown on certain land 
during a certain period) support the same view. A man can hardly 
be said to restrain himself from carrying- on his trade by agreeing 
to sell all the salt he makes to a particular person. He 
is at fiberty to make as much salt as he pleases, and there is no 


I. (1889) I. L. R. 13 M. 475. 2. (1882) I: L. R. 8 C. 809 (812, 813) 
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restraint whatever on production. Such an agreement does not 
seem to come within the object of the Statute, which was chiefly 
the protection òf the public against the mischievous consequences 
of agreements, whereby people restrain themselves from exercising 
their talents or pursuing their calling. It may be otherwise if - 
the person in whose favour the agreement is made is not bound to 
buy all the goods made by the promisor. In that case, the latter 
is really restrained from exercising his calling of making salt, and 
the agreement would be void. But a mere agreement to sell the 
goods made to a particular person would appear to be no more a 
restraint of trade than any other contract for sale. 


[The language of S.27 of the Contract Act is not happy 
enough, but it seems to be now considered that a transaction 
whereby a person is engaged in the exercise of his trade toa particular 
person within a particular period is not obnoxious under that sec- 
tion although it may be implied from it that during that period he 

. cannot be engaged on his own account. See Haribar v. Sharaf Ali" 
and Charlesworth v. Macdonald. In Sadagopa v. Mackenzie? the 
Court considered that an agreement by A to sell all salt manufac- 
tured by him to B and not to others would be valid and enforceable 
though a further covenant to manufacture no more salt than was 
required by B would be void. A contract by which A agrees to sell 
goods to B at a certain rate if the latter sends them toa certain 
place and at a higher rate if to another place is not a contract in 
restraint of trade. Anagreement to limit competition and keep up 
prices has been held to be not necessarily a restraint of trade.s—Ep. ] 


Kearley v. Thomson.—24 Q. B. D. 742 :—The question 
has not often arisen in this country for decision whether when two 
persons enter into an illegal contract, one of them can get restora- 
tion from the other of any property delivered, or any money paid, 
under the contract, before the illegal object has been accomplished. 

[183] S. 65 of the *Contract Act deals with the question of restitution. 
It is in the following terms: “ When an agreement is discovered to 
be void, or when a contract becomes void, any person who has re- 
ceived any advantage under such agreement or contract is bound 
to restore it, or to make compensation for it, to the person from 

I. (1897) I. L. R. 22 B. 861 per [Candy J.J). 2. (1898) I. L. R. 23 B 103 (112). 
3. (1891) I. L. R. 15 M. 4. Prem Sook v. Dhurum Chund 
(1890) I. L. R. 17 C. 320. 
` § (1904) I. L. R. 29 B. 107. 
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whom he received it.” The latter part of the section deals with 
contracts, which become void, after they were entered into, and we 

are not now concerned with them. From the language of the 

former part it would appear that provision is made for restitution 
only when an agreement, not known to be vord, when të was made, 

is afterwards discovered to be vord, and the illustration (ai when 4 

pays B 1,000 rupees in consideration of B’s marrying C, and C is 

dead at the time of the agreement, B must pay back the 1,000 

rupees to A, shows that itis intended to apply to cases where, 
owing to some mistake of fact on the part of the parties, they 

enter into an agreement, which is incapable of performance, 

illegal, or void for any other reason.? It follows, therefore, that 
when an agreement is void for illegality or otherwise, and both 

the parties were aware of all the facts, when it was entered into, 

there is no provision made for the -recovery of any money paid, or 

any property delivered by one of the parties to the other. Dayabhat 

Tribhovandas v. Lakhmichand Panachand.2 Jn English law the | 

rule as thus widely stated was supposed to have several excep- 

tious. But the decision of the case under notice has thrown 

doubt on the existence of such exceptions. In this case while a 

petition to adjudicate the plaintiff an insolvent was pending, 

he entered into an agreement with the defendant, a creditor, 

‘that the latter should not appear at the public examination of 
the insolvent, and at the motion for discharge, and in considera- 

tion therefor, the plaintiff agreed to pay the defendant £40. 

In pursuance of the agreement the plaintiff paid the defendant 

£40. The defendant did not appear at the public examination. 
The plaintiff sued the defendant for the refund of the £40, and 

contended that the contract was illegal and void, and as the 

illegal contract had not been carried out, he was entitled to get it 
back; and relied on Taylor v. Bowers. The defendants con- 
tended, sner alta, that the plaintiff having -been a party to the 

illegal contract could not recover the money paid under it on the 
ground that the illegal purpose had not been carried out, and that 
in” this case, the contract really had been performed in part, as the 
defendant in consequence of it did not appear at the public 

examination of the insolvent. Fry, L. J., who delivered the judg- 

ment of the Court strongly doubted the correctness of the 

1. Cf. Radha Krishna v. The Municipal Board of Benares (1905) I. L. R. 27 


A. 592 at 
2. Bae) 1. I. L. R. 9 B. 358. 3» (1876) 1 Q. B. D. 291. 
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proposition laid down in Taylor v. Bowers,* that before the illegal 
purpose is carried out a party to an illegal contract may claim 
restitution of any payment he may have made, and his Lord- 
ship adverted to the circumstance, that there was no earlier case 
than Taylor v. Bowers in which sucha principle was laid 
down. The court held also that the contract had been per- 
formed with regard to a substantial portion of it. It is doubtful 


. whether his Lordship was quite correct in the statement 


Si) 


he made with regard to the state of the authorities previous 
to Taylor v. Bowers.t See Hastelowv. Jackson? referred to by 
Cockburn, C. J., in Taylor v. Bowers. But the tendency of later 
‘decisions appears certainly to be against recognizing exceptions to the 
rule that the court will not help persons to recover money paid 
under an illegal contract. Taylor v. Bowers? was doubted 
in Herman v. Jeuchner.* There a defendant in a criminal 
case, who had been ordered to find bail for good behaviour for 
two years, deposited a certain sum of money with a certain person, 
who agreed to be surety, and to return the money after the two 
years, in case the defendant in the criminal case did not by his 


conduct cause the surety to forfeit the bail. The defendant in the ' 


criminal case sued the surety for the return of the deposit and was 
met by the plea, that the contract being illegal, he could not reco- 
ver. The plaintiff contended that the rule did not apply as noth- 
ing had been done in pursuance of the contract. The Court of 
Appeal held that the defendant’s consenting to stand surety was 
performance of the illegal agreement, and plaintiff could not there- 
fore succeed. But Brett, L. J., went further and observed: “ For 
the defendant it may be observed that the illegal object itself 
would be sufficient to prevent the plaintiff from recovering.” Bag- 
Sallay, L. J., however, did not agree to this proposition. He observ- 
ed that he was far from expressing his dissent as to the view of 
Stephen J. in Wilson v. Strugnell® that when the illegal 
purpose has not been effected, the money deposited may be 
recovered back. ‘The whole question will have to be reconsidered 
when the question is taken up to the House of Lords. The ex- 
ception is supported on the ground that when the illegal purpose 
has not been carried out, a person who sues to recover money paid 
or property delivered under the agreement has not got to rely on 


1. (1828) 8 B. & C. 221. - 2. (1885) 15 O. B. D. 561. 
3. (1887) 7 Q. B. D. 548. 


a mi nange IAA 


THE MADRAS LAW JOURNAL. : -89 


the illegal agreement. His case would be merely that the defendant 
has no right to the money or the property. The defendant then 
has to plead the agreement. The plaintiff's reply will then be 
that the agreement is illegal. The argument cannot be consider- 
ed to be quite satisfactory. The plaintiff cannot be said to have 
shown a cause of action against the defendant by asserting that 
the defendant has no right to the money or the property. The 
general rule is that money or property voluntarily paid or delivered 
cannot be recovered, and the plaintiff, to show a title to recover, 
will have to allege that the agreement under which payment or 
delivery was made is illegal. He cannot then succeed without 
relying on the illegal agreement. It is very doubtful whether, 
under the section of the Contract Act, the exception can be sup- 
ported. “The language does not seem to permit it. There is ano- 
ther exception to the rule under the English law, that when the 
parties are not 2 part delzcto but one of them is more guilty than 
the other, (as where there is the relation of the oppressor and the 
oppressed, tc.) the less guilty party may recover against the more 
guilty. Under the Indian Act, it may be held that if one of the 
parties is ignorant of some fact, of which the other is aware, and 
in consequence enters into a contract, which he afterwards dis- 
covers to be void, he may claim restitution. Dut- tf both are aware 
of the illegality, the section does not seem to permit a comparison 
of.the guilt of the parties, to allow restitution on the ground that 
one of the parties is less guilty than the other. The exception, 
however, receives some support from the observations of the Judges 
in *Dayabhat Tribhovan Das v. Lakhmichand.* The exceptions of [*85 ] 
the English Law are hardly calculated to maintaina high standard 
of contractual authority and the Indian Legislature probably 
did not think it right to introduce them into this country. It 
is satisfactory to note that the English courts seem to be tending 
towards the same view. 

[All the authorities upon this subject, English, American 
‘and Indian, have been ably reviewed by Mr. Fustzce Mookerzee in 
- Jadu Nath v. Rup Lal? Muthuraman Chetty v. Krishna 
Pillai 3 contains the latest pronouncement upon the subject in 
Madras.—ED.| 


I. (1885) I. L. R. 9 B. 358. 2. (1906) I. L. R. 33 C. 967. 
3. (1905) I. L. R. 29 M. 72. 
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* SUMMARY OF ENGLISH CASES. 
Inve Sharp Rickett v. Sharp. [L. R. 45 Ch. D. 286] 

Investment of trust funds—Public Company—“ Ejusdem generis” 
A testator, by his will, directed the investment of his estate 

“ upon securities of any railway or other public Company.” It 
was held by the Court of Appeal that the public Companies re- 
ferred to need not be merely such as are incorporated by speciai 
Acts or -by Royal Charter, because of the reference in the same 
clause to Railway Companies which are so incorporated. The 
Court also held, that when certain Companies were incorporated 


under a public statute, the public knew the rules regulating them, 
and their shares were transferable, they were public Companies. 


In re Rawlin’s Trusts. [L. R. 45 Ch. D. 299.] 


Life estate, gift over—Death without leaving children—Im- 
plied gift to children. 


Held, that where there is a life interest given to a person, 


and then a gift over if that person dies without leaving children, 


the gift over alone will not give the children any interest what- 
ever. Further, the fact that there is a residuary gift which deais 
with” the property in question, ina way somewhat different from 
that in which the testator deals with it in the event of the donee 
of the life interest leaving no children, is not sufficient to imply a 
gift to the children. 


[Kenselia v. Caffrey * approved of.] 


In re Heads’ Trustees and MacDonald. 
[L. R. 45 Ch. D. 310.) 
Agreement to sell—Defect of title—Substitution of new trile. 

A testator devised real estate to trustees, upon trust, to pay 
the rents to his widow for life and after her death, to sell and 
convert and divide the proceeds among his children. ‘The trus- 
tees who had no power to sell it during the life of the widow, 
entered into a contract for sale to be completed by a certain time, 
When the defect was discovered, the trustees contended that the 
trust for sale could be accelerated by the widow’s surrendering har 
life-estaté. Before the time fixed for completion, the purchaser 

Ie 11,11 L, Ch. R, i54at 362. 
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repudiated the contract on the ground that: a good title 
could not be made. After the time fixed, the vendors offered to 
procure the beneficiaries (the children) to join in the conveyance. 
It was held by the Court of Appeal, that the purchaser could not 
be compelled to complete the contract, the concurrence of the 
beneficiaries not having been offered till after the expiry of the 
time for completion : and after the repudiation by the purchaser. 
Quaere.—As to whether, having regard to the fact that a diffe- 
rent title was now offered, the purchaser could be forced to com- 
plete the contract, if the concurrence of the beneficiaries had been 
offered, and an opportunity for investigating their title .given, 
before repudiation. 


Henderson v. Bank of Australasia. 


IL. R. 45 Ch. D. 339.] 


Company—General meeting — A menadment to resolutton—Watv- 
er by conduct. 


At an extraordinary meeting of a Company an amendment 
was moved by a member, to a resolution, notice of which had been 
given, but the chairman declined to put the amendment although 
he understood it. Onan action by the member to set aside the 
resolution: feld by the Court of Appeal, that the chairman was 
` wrong in refusing to put it to the meeting ; that as the chair- 
man had deliberately ruled that no amendment could be. moved, 
it. was not necessary for the member to contest the ruling, or leave 
the meeting, but he was justified in voting against the resolution; 
that his conduct did not amount to acquiescence in the ruling 
and that the resolution which had been passed, without a con- 
sideration of an important amendment, in consequence of the 
chairman’s ruling, must be set aside. The Court also discussed 
the question as to whether the amendment moved was within 
the scope of the notice convening the meeting. 


Windhill Local Board of Health v. Vint. 
IL. R. 45 Ch. D. 351.1 | 
legal contract—Stifing prosecution. 
‘he plaintiffs (a local board) brought an indictment against 
the defendants, for interfering with and obstructing a public road, 
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At the trial it was agreed that the defendants should restore the 
road in seven years to the satisfaction of the surveyor, and the 
plaintiffs should consent, after that was done, to a verdict of “not 
guilty.” The Court approved of the compromise, and £ deed was 
executed between the parties in accordance therewith. The de- 

[¥129] fendants failed to restore the road and the “suit was brought by the 
plaintiffs to enforce the covenant. Held by the Court of Appeal, 
that as the indictment was for a public injury, the agreement 
which had the effect of withdrawing a prosecution from the Court 
of justice, was illegal and void, and that neither the fact that the 
agreement was calculated to secure a benefit to the public, nor 
that the stipulation in the contract was to the same efect as the 
object of the prosecution, rendered the agreement valid. 


[Keir v. Leeman? followed. Sve S. 23 of the Indian Contract 
Act. ] 


Adamsv. Adams.. |L. R. 45 Ch. D. 426]. 
Annuity —Defeasanse—Inter ference with truslee’s management. 


A testator gave his freehold property to trustees, on trust to 
pay the plaintiff an annuity for life, and after his death for his 
unborn sons in fee, provided always that if the plaintiff inter- 
meddled or interfered with the management of the real and 
personal property, or if he attempted to do so, his annuities should 
cease. The residue was devised to £.A. one of the trustees. E.A. 
entered into possession and paid the annuities. The plaintiff char- 
ged #.A. with waste, non-payment of the annuities, and allowing 
the buildings to be out of repair, and sued for an injunction and a 
receiver. ‘The Court held the charges false, and holding the action 
frivolous and groundless, and viewing it as an attempt to interfere 
in the management, declared the plaintiff to have forfeited the 
annuities. - - - 


De Francesco z. Barnum. [L. R. 45 Ch. D. 430]. . 
Infant's capacity—A pprenisceship contract— Unreescnable con- 
ditions. 


The Court eld that the exceptions to the rule as to the inca- 
_ pacity of an infant tc bind himself by contract, namely, a contract 


I. (1844) 6 Q. B. 308, (1846) 9 Q. B. 371. 
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for his good teaching and instruction whereby he may profit’ him- 
self, and a contract for labour in return for wages, are subject to 
this qualification among others, that extraordinary or: unusual 
stipulations, which make it unreasonable, will invalidate the 
contract. The provisions of a deed of apprenticeship between the 
plaintiff, the infant, and her parent being unreasonable :—Held 
that they could not be enforced against the infant or parent, and 
that no action lay against a stranger, for enticing away the infant 
from the plaintiff's employment. : 


“In re Eyton Bartlett v. Charles. [L. R. 45 Ch. D. 458]. 


Fund in a separate account—Encumbrancers—C, ontribution Jor 
breach of Wusi— Priority. 


The defendant and one P. E. Eyton were Amaea to 
the estate of M. Eyton. For certain breaches of trust as admi- 
nistrators, they were held jointly and severally liable to the estate 
of M. Eyton in a certain amount, which was recovered in 1889 
from the estate of P. E. Eyton then under administration, P. E. 
Eyton had died before 1886 leaving a will under which the defend- 
ant was entitled to an annuity. An order was made, in an admi- 
nistration action relating to P. E. Eyton’s estate; to which the 
plaintif as a beneficiary was a party, for the investment of a capi- 
tal sum sufficient for the annuity, to be carried to ‘the defendant’s 
account. ‘The defendant created a charge upon her interest in the 
annuity, in favour of certain encumbrancers. ‘lhe plaintiff applied 
to reopen the order, on the ground that the defendant could not 
take the annuity, without contributing her half share of the loss 
consequent on the breaches of trust. | 

The Court held that as the sa RAD GE had a bona fide 
charge on the *annuity without notice, and on.the faith of the order [#130] 
to which the plaintiff was a party, it could not be set aside so as 
to affect them. 


s In re Anderton and Milner’s Contract. 
 [L. R. 45 Ch. D. 476). | 
Usual covenant—Provtso for re-entry—Non- payment of rent. 
On an agreement to lease for a term “subject to usual covenants 
to insure from loss by fire, repair, and pay rent and all out-goings,” 
‘conveyancing counsel’ prepared a lease containing a proviso for 
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re-entry, not only for non-payment of rent, but for breach of any 
of the clauses, etc. The court held that a proviso for re-entry 
ought only to be made to extend to the non-payment of rent. 





Bellamy v. Debenham. [L. R. 45 Ch. D. 481] 

Contract in letters—Subsequent correspondence—Spect fic. per- 
formance. | 

Held that though, when a contract is contained in letters, the 
entire correspondence should be looked at, vet if a definite offer 
has been made and accepted, and the letters of offer and accept- 
ance contained the whole terms agreed on, the complete contract 
thus determined cannot be affected by the subsequent correspon- 
dence. 


In re Card Savings Bank : Davies’ Case. 


[L R. 45 Ch. D. 537.1 
Savings Bank—Manager—Neglect—Liabtlity. 

; Any trustee.or manager of a Savings Bank, who negiects to 
comply with the rules of the bank within the meaning of S. 11 of 
the Masters Savings Banks Act, 1863, may be compelled under D: 
165 of the Company’s Act, 1862, to pay an adequate sum towards 
the assets of the bank as compensation for loss caused to the bank 
by the neglect ; but he cannot be made a contributory in the wind- 
ing up of the bank, or be called upon to contribute to the costs 
and charges of the liquidation. 


Griffith v. Pound. [L.R. 45 Ch. D. 553.] 

Mortgage—Consolidateon—Notice to pay off one morigage— 
Election—Debenture-holders of equaty of redempiion— Parties. 

A mortgagee holding several mortgages executed by the same 
mortgagor (the mortgagee having excluded 44 and 4 5 Vic. Ch. 41, 
S. 17), is entitled to consolidaze, although he has given notice to 
the mortgagor to pay off one mortgage, and the latter has tendered 
the money, the doctrine of election having no application. When 
debenture-holders have a charge upon the equity of redemption of 
one mortgage; purchased ‘by a company, it was held that they must 
be made parties to a foreclosure action under Order 16, Rule, of 
1883. 


- 
ae 


= — ee er ee 


THE MADRAS LAW JOURNAL. 95 
+ 
Thynne v. Shove. [L. R. 45 Ch. D. 577.] 


Sale of business including trade cards bearing name—Purchaser . 
how far entitled to use name. 

When the plaintiff sold his business and good-will and stock: 
in trade, including trade cards bearing his name, but made no 
assignment of the right to use his name, held that the defendant, 
by virtue of the assignment of the good will, was entitled to tise 
the plaintiff’s name for the purpose of shewing that the business 
was the same as that which had been carried on by the plaintiff, 
but he must not so exercise it as to expose the plaintiff to liability 
and that an injunction might therefore issue. ` 


In re Richard Humber v. Richards. 
LL. R. 45 Ch. D. 589.] 

pa guitable mortgage—C onfucting ejutties—Prrority. 

‘When a solicitor who had received his client’s money for 
investment, represented to the latter, that as certain *mort- (*131] 
gage which had been taken by himself was taken for the 
client, and continued to pay interest to him, it was held that the 
solicitor was a trustee of the mortgage for his client and that a 
deposit of the title deeds of the mortgaged property with his ‘ban- 
kers, to secure an overdraft by the solicitor, gave no right to the 
bank to claim priority over the client, by reason of prior notice to 
the mortgagors. 


In re New Chili Gold Mining Company. 
IL. R..45 Ch. D. 598.] : 
Company—Forfeiture without notice—Irregulartty—Damuages. 
The direction of a company forfeited the shares of a member 
for non-payment of calls without giving notice of such forfeiture ; 


held that the member was entitled to prove damages for the irre- 
gularity in competition with creditors, in liquidation. 





The Queen v. Vestry of St. Mary, Islington. 
[25 Q- B. D. p. 523] 
Burial Act 1885 (18 & 19 Vic., C. 128)—Repayment, meaning 
of. ; 
The expression repayment is couistrued as meaning not neces- . 
sarily the payment of-money actually spent out of pocket by the 
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person entitled to repayment, but also payment of the amount in 
respect of which such person has incurred a liability. The Burial 
Act 1885 (18 and 19 Vic. Ch. 128) enacts, that disused churchyards 
and burial grounds shall be maintained and repaired by the church 
wardens, and the expenses shall be repaid by the overseers, upon 
the certificate of the church wardens. The vestry of Islington 
passed resolutions directing the maintenance and repair of the 
closed church yards and burial grounds of St. Mary, by the church 
warden, and sanctioning extensive alterations to the walls of the 
burial ground. The church warden, acting on the sanction ob- 
tained, entered into contracts regarding the work, by which he 
rendered himself liable to the extent of £500. Before entering 
into the contract, he wrote a precept to the vestry, requesting pay- 
ment of the £500. The vestry having refused payment, a manda- 
mus was applied for, to compel the defendants to pay this «mount. 
Two pleas were chiefly raised : rst that the church warden was not 
entitled to the repayment of what he had not spent in the first 
instance. On this, tne Court Aeld, that repayment includes cases 
in which the church warden, acting under the authority of the 
vestry, had made himself liable for the expenses. ‘The second con- 
tention was that there was no certificate, or sufficient certificate, 
of the church warden in the case, as required by the statute. This 
was also overruled, and the letter of the church warden}referred to, 
was held to be a sufficient certificate. 
In re Smith ex-parte Hepburn. [25 Q. B. D. 537.] 

Banhruptcey Act 1883, S. 55, Sub. S. 6-—Leasehold property— 
Disclamier by trustee—Assignment of underlease. 

A party is not permitted. to evade his duties and responsibili- 
ties by a sham transfer of his rights to another. By the terms of 
S. 55 of the Bankruptcy Act 1883, Sub-S. 6, when the trustee of a 
bankrupt having a lease-hold interest over any property disclaims 
the lease with the sanction of the Court, the Court may, when there 
is an under-lessee or mortgagee by demise of the lease-hold interest, 
pass an order vesting in him such property subject to the same 
liabilities and obligations as the bankrupt, in respect of the pro- 
perty, and if the mortgagee or under-lessee decline to accept the 
vesting order, he is excluded from all interest in, and security upon, 


[e132] such property. In this case? after the trustee in bankruptcy had 


disclaimed: ‘the lease, an under-lessee, by way of mortgage, 


” 
an rM 
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executed an assigument of the under-lease to a third person who, 


however, made a declaration that he would stand possessed of the 
debt and the security in‘trust forthe assignor, to be disposed of ac- 
cording to his pleasure. Held, the arrangement did not relieve the 
assignor from the operation of S. 55, Sub-S.6, as it was not a real 
assignment, and that he must be excluded from all interest in, 
and security upon, the property, unless he submitted to a vesting 
order as provided therein. 





LIABILITY FOR NEGLIGENCE.* 


THE January number of the Indian Furist contains some 
observations on the opinion expressed by Sir Frederick Pollock in 
the and Edition of his Book on Torts,? p. 45, that the decisionof 
the Privy Council in Victorzan Railways Commusstoners v. Coultas? 
is not satisfactory, and that the opinion of the Judicial Committee, 
outside the Colony of Victoria, is extra-judicial. Our legal 
contemporary, while thinking that the decision is unsound, 
questions the correctness of the remarks of Sir Frederick Pollock 


as to the binding character of the decision, outside the Colony of 
Victoria. We donot propose to discusss this question, as we 


entirely concur in the remarks of our contemporary, and think that | 


the decision which is not based on any peculiarity of the law 
of Victoria onthe subject, would be binding on all the tribunals in 
India and in the various colonies, subject to the appellate jurisdic- 
tion of the Privy Council?. In so far as the courts in England 
are concerned, it is doubtful whether they will be bound to follow 
implicitly the decisions of the Privy Council. There is no doubt 


-e 


1. 7th Edn. pp. 50, 51. 2, (1888) 13 A. C. 222, 

[3. This question viz., whether a decision of the Privy Council in a case arising 
from the Colonies is binding upon the Judicial Committee in cases arising from India 
is important as the decision of the Privy Council, in the case under notice, is hardly satis- 
factory and is quite opposed to modern science and the trend of judicial opinion. The 
decision, it may be noted, has not been followed in England (See note i, infra p. 98.) It 
has not: been followed in most of the States in America. The question is whether Indian 
Couxts are bound to follow it. Apart from the question whether the decision can be 
said to have laid down any principle of law (and the mere fact that it is laid down in 
any given case that nervous shock cannot be taken into account in assessing damages or 
that damages cannot be recovered for nervous shock can hardly be taken to be a state- 
ment of any general principle) we think that the mere fact that their Lordships of the 
Privy Council, in a case arising from the Colonies lay down asa general principle of 
English Law applicable to the .Colony that damages cannot be recovered.for nervous 
shock, cannot make the decision ipso .factv binding in cases arising in India, The 

R 13 
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that they will show the greatest deference to the opinions express- 
ed by such an august tribunal, but we think that they will 
exercise their own independent judgment in coming to 2 conclu- 
sion on the matter.” The point which we propose to discuss is 
the correctness of the decision commented upon by Sir Frederick 
Pollock. The facts of the case stated in the judgment areas | 
follows : On or about the 8th of May 1886, about nine in the 
evening, the plaintiff James Coultas and Mary Coultas, his wife, 
who were the respondents in the appeal to the Privy Council, 
together with John Wilson, a brother of the wife, were driving 
home in a buggy from Melbourne to Hawthorn, which is near 
Melbourne. They had to cross a level crossing on the line of Rail- 
way from Melbourne to Hawthorn. When they came to it, the 
[#134] gates* were closed, and the gate-keeper came and opened the gates 
neatest to them, and then went across the line to the gates on the 
opposite side. The respondents followed him, and had got partly 
on to the up-line (the farther one) when a train. was seen approach- 
ing on it. . The gate-keeper directed them to go back, but James 
Coultas who was driving shouted to him to open the opposite gate, 
and went on. He got the buggy across the line, so that the train, 
which was going at a rapid speed, passed close to the back of it 
and did not touch it. .As the train approached, Mary Coultas 
fainted, and fell forward on her brother’s arms. The medical evi- 4 
dence showed that she received a severe nervous shock from the | 
fright, and that the illness, from which she afterwards suffered, | 
was the consequence of the fright. One of the plaintiff's witnesses | 
said that: she was suffering- from profound impression on the 
nervous system, nervous shock, and the shock from which she | 
suffered would be a natural consequence of the fright. Another f 
said, he was unable to detect any physical damage ; he put down 
her symptoms to nervous shock. The jury found that the defen- , 
dant’s servant negligently opened the gate, and invited the 
Rules of English Law aie not as such binding in this country ; only, such rules 
as are in consonance with justice, equity, and good conscience may be applied by the 
British Indian Courts in the absence of any specified law or usage. A fortiori, some 


supposed rule of English Law which is not followed even in England cannot be said to 
be binding upon British Indian Courts :—Ep. | 


[1. In fact the Privy Council decision has not been followed in England. Dulieu 
v, White § Sons (1901) 2 E.B. 669. See also Pugh v. London, Brighton and South Coast 
Railway Co. (1896) 2 Q. B. 248 ; Bell v. Great-Northern Railway Cv. ee 26 L. R. 
(Ir) 428, Wilkinson v. Downton (1891) 2 Q.B, 357 :—Ed.| 
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plaintiffs to drive over the level crossing, when it was dangerous 
to do so, and the plaintiffs could not have avoided what had 
occured, by the exercise of ordinary care and caution on their part; 
and they assessed the male plaintiff's damages at £ 342-2, and the 
female plaintiff’s at £400. Two of the points reserved for con- 
sideration by the full Court were— | 


(1) Whether the damages awarded by the jury to the 
plaintiffs or either of them are too remote to be recovered ? 


(2) Whether the female plaintiff can recover damages for 
physical or mental injuries or both, occasioned by fright caused by 
the negligent acts of the defendants? 


The full Court answered that the damages awarded were not 
too remote to berecovered, and that the female plaintiff could 
recover damages for physical and mental injuries occasioned by 
the fright. From this jndgment an appeal was preferred to the 
Privy Council. Their Lordships lay down the general principle of 
law that the damages must be the natural and reasonable result 
_of the defendants’ act; such a consequence as in the ordinary 
course of things would flow from the act. Inapplying this prin- 
ciple to the facts of the case, they refer to the evidence of the 
*female plaintiff, that her fright was caused by seeing the train 
approaching, and thinking they were going to be killed. Their 
Lordships proceed to say that damages arising from mere sudden 
terror, unaccompanied by any actual physical injury, but occasion- 
ing a nervous or mental shock, cannot under such circumstances? 
be considered a consequence which, in the ordinary course of 
things, would flow from the negligence of the gate-keeper. To 
hold so would, they say, ‘ be extending the liability for negligence 
‘much beyond what that liability has hitherto been held to be. 
“Not only in such a case as the present, but in every case where 
‘an accident caused by negligence had given a person a serious 
‘nervous shock, there might be a claim for damages on account 
‘of mental injury. The difficulty, which now often exists in case 
‘of alleged physical injuries, of determining whether they were 
< caused by the negligent act, would be greatly increased, and a 
“ wide field opened for imaginary claims.’ They refer to the absence 
of any decision of the English Courts, in which, upon such facts as 





1. This shews that the decision of the Privy Council is one based more upon the 
facts of the case than upon any general principle. 


? 
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were proved in this case, damages were recovered, and hold that 
the. present case is distinguishable from the cases similar to 
Sneesby v. Lancashire and Yorkshire Railway Company” where 
the defendants were held liable to pay damages to the plain- 
tiff, for loss of cattle sustained by him, through defendants’ negli- 
gently sending some trucks Gown an incline into a siding, while 
plaintiff's cattle were crossing it, which frightened the animals so 
much that they got separated from the drivers and rushed away 
from their control, and breaking through the fence of a garden, 
which was defective, got to another part of the railway a mile off, 
where they were found dead or dying. The Court held in that 
case that the result of the negligence of the defendants’ servants 
was two-fold : ‘ First, the trucks separated the cattle from their 
‘keepers ; secondly, the cattle were frightened and became infuri- 
‘ated’ and were driven to act, as they would not have acted in 
‘ their natural state. Everything, that occurred or was done after 
‘that, must be taken to have occurred or been done continuously ; 
“ the cattle rushed on in a state of fury, passed along the occupa- 
‘ tion road, charged the fence of the garden, and so got on to the 
“ Railway, and were ultimately killed. It is no answer on the part 
‘ of the defendants to say that the fence was an imperfect fence. 
‘Tt'might just as well have been that there was no fence at all» 
The Indian Surist asks, if damages *can be awarded for the results | 
of fright to animals, why not for the results of fright to a human 
being? It appears io us that, in making this remark, the writer 
of the article in question has misapprehended the point, which 
arose for decision in the case before the Privy Council. There is 
no doubt that, when a person is liable for the results of fright to 
animals, he will be liable for similar results to a human being as 
well. The question is, for what kind of results of fright to 
animals or to human beings, he is liable. Ifa man is guilty af 
negligence, and as the consequence of such negligence an animal 
is placed? in a position of danger to life or limb, and to-avoid such 
impending danger, the animal physically exerts itself and sustains 
injury as the result of this physical exertion, the person who was 
guilty of negligence would be liable for such injury. This was the 
point decided in Smeesby v. Lancashire and Yi orkshive Railway 


1. (1875) 1 Q. B, D. 42. fl 


®. The more accurate wey of patting it will be “thinks is placed.” Will the 
same answer be given then? :—ED. 
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Company*, If the word man is substituted for animal, the propo- 
sition would still be a correct proposition of law. If, in the case 
now under consideration, Mrs. Coultar: had tried to jump out of 
the carriage and had thereby sustained injuries, we have no doubt 
the Privy Council would have upheld the judgment of the lower 
Court and awarded damages to the plaintiffs. . But the facts of 
the case were different. The harm said to have been done to her 
was not the result of any physical act of the female plaintiff to 
ward off the impending danger, but was the direct result of the 
fear and anxiety produced in her mind by a sense of the impending 
danger, and the question is, whether the law recognizes such conse- 
quences. as the natural and reasonable result of the defendants’ act. 
We respectfully beg to suggest that the law does not recognize 
them as the natural and reasonable result of the defendants? act, 
and that the Privy Council was perfectly right when it refused to 
establish such a precedent for the first time. We shall briefly deal 
with the objections raised by Sir Frederick Pollock. He puts the 
problem to be solved in this way. When a wrongful or negligent 
act of A threatening Z with immediate bodily hurt, but not caus- 
ing such hurt, produces in Z a sudden terror. or nervous shock, from 
which bodily illness afterwards ensues, is this damage too remote 
to enter into the measure . of damages, if A's act was an absolute 
wrong, or to give Z a cause of action if actual damage-is the gist 
of the action. He concedes? that the passion of fear or any other 
emotion of the mind, however painful and distressing it may be, 
and however “reasonable the apprehension which causes-it, cannot 
itself be regarded as reasonable temporal damages, and that the 
a AA AA a > 


-[2. Mere mental pain or anguish unattended by any injury to the.person cannot 
sustain an action. Lynch v. Knight (1861) 9 H. L. O. 577 (598) ; Beven on Negligence 
(2nd Edn.) Vol. 1 p. 77. This must, however, be distinguished from causes where there 
is a cause of action otherwise as in cases of personal’ wrongs or as in some cases of tres. 
‘pass where mental anguish may well form an-element in assessing damages. In cases of 
defamation or of seduction damages may be assessed for mental anguish. In one case 

the plaintiff in an action for breaking and entering his house was allowed to shew the 
`- character of the entry, (i.e. that the entry was outrageous and violent which so terrified 

the defendant’s wife that she fell ill and died) in order that the jury may consider in 


assessing damages. See Huxby v. Berg (1815) 1 Stark 98. See also Clerk and Lindsel! 
on Torts. (8rd Edn.) p. 127 :—Ep.] 


[3. Apparently we take it that the learned author intends to distinguish between 

mere fgight or terror and fright or terror causing some physical injury that is between 

- pure mental shock or a shock to the, moral or’ the intellectual sense merely and a nervous 
hock or a shock to the nerve and brain structures of the body :—ED.] 
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judgment of the Court in Victoria, if andso far as it purported, to 
allow any distinct damages for ‘mental injuries’ was erroneous.? 
We may take it then that the two following propositions are e be- 
yond all reasonable doubt :— 


(1) Ifthe defendant is guilty of negligence and the plain- 
tiff suffers in consequence thereof an actual physical injury, the 
defendant is liable to pay damages to the plaintiff for'the physical 
injury sustained by him. | 

(2) Ifthe defendant is guilty of negligence and the plaintiff 
sustains in consequence thereof purely mental injuries, however 
painful or distressing, unattended with any physical injury, the 
_ defendant is not liable to pay any damages to the plaintiff. 


The third proposition, which the Privy Council hold to be 
unsound in law, may be stated as follows :— 


(3) If the defendant i is guilty of negligence, and the plain- 
tiff sustains in consequence thereof mental injuries, and these 
mental injuries result in physical i injury, the defendant is liable to 
pay damages to the plaintiff. 


The proper way to view the question, according to Sir Fre- 
derick Pollock, in such cases, is whether the fear, in which the 
plaintiff was put by the defendants’ wrongful or negligent con- 
duct, was such as, in the circumstances, would naturally be su ffered 
by a person of ordinary courage and temper,and such as might 
thereupon naturally and probably lead in the plaintiff's case to 
the physical effects complained of.2 We would accept this state- 
ment of the point to be considered in such cases as correct if the 
words z% the plaintiff's case be omitted, because thelaw of negli- 
gence cannot vary according to the health, strength, courage, sex 
and age of the plaintiff in each case.” Ifthe defendant is to be 
liable for the physical consequences of fear, anxiety, or any other 
emotion of the mind, he must De so liable whether the person so . 
suffering the physical consequences is old or young, strong or 

1. Pollock on Toris 7th Edition pp. 50, 51. . 
2. Ibid p. 61 ; 2nd Edition pp. 46, 47. 

(3. Although the law of negligence may not vary according to the health, strength, 
courage, sex and age of the plaintiff in each case, damage resulting from negligence may 
vary according to those circumstances. These will be proper circumstances for 
considering whether the mental shock was a natural and probable cause of the 


physical injury. The measure of damages will certainly vary according to thers circum- 
stances :—ED. | ; 


- 
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weak, bold or timid, and whether the person is a male or a female." 
It may be that terror may not produce the same disastrous results 
in the case of a grown-up man as in the case of a child, but if the 
results are produced even in the case of a grown up man, the law 
*cannot decline to award damages for the injury done to him. 
Taking then that the proper question to be put in such cases is 
in the modified form we have suggested, the Privy Council has 
answered it by saying that, judged by the past history of English 
law, physical injury is not the natural and probable result of fear.” 
If it isthe result in any particular case, it must be owing to the 
peculiarity of the physical and mental constitution of the individual 
concerned.” Ifa person, knowing the peculiar mental and physi- 
-= cal constitution of a particular individual, is guilty of an illegal 
act of omission or commission, he is liablein the eye of the law, 
because malice is then imputed to him. But it is not necessary to 
prove malice to create liablity in cases of negligence. Sir Fre- 
derick Pollock says that fear taken alone falls short of being actual 
damage, not because it isa remote or unlikely consequence, but 


because it can be proved and measured only by physical effects. . 


This statement appears to us to be a pure assumption. In the 
first place, it is not correct to say that fear can be proved and 
measured only by physical effects. The extent and intensity of 
the fear felt by an-individual may be proved by the evidence of 
the person who felt it, and the amount of credibility attaching to 
the statement would depend, just as it does in other cases, on the 
character of the person deposing, the sufficiency of the cause 

TI. No doubt if physical consequences follow from mental shock, the defendant 
wili be liable for those consequences whether. the person suffering from the physical 
consequences is old or young, etc. But the circumstance that a person is old or young, 


. strong or weak, bold or timid, male or female, will be relevant to show whether the 
_ physical consequences complained of are the natural and probable result, of the mental 


shock. 

2. What has the history of the English Law to do with the question whether any 
particular injury was or was not the natura] and probable result of fear? It is only a 
question of fact to be determined from the facts and circumstances proved. 


a3. It could not be said that physical injury could not follow, as a matter of law, | 


fom mental shock., The extent and nature of the physical injury will vary with the 
constitution of each person. From 8. 93 of the Indian Penal Code, a communication 
made in good faith is not an offence by reason of’ any harm it may cause to the person 
to whom it is made. But for this exception a communication which has the effect of 
causing mental shock which in its turn causes a physical conequence as where death is 
caused thereby, would constitute an offence under the Code. The exception will not 
apply where the communication is not made in good faith. , If itis an offence under 
the criminal law of India it must equally be a civil wrong :—Ev,] . 
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which provoked the feeling, and a number of other circumstances; 
Nor do we accept the reason assigned for the non-liability of ‘a 
person, whose negligence merely produces a mental shock to 
another, as correct. We rather think that it is based ‘on principles 
similar to those, which guided the legislature in framing 9.' 95 
of the Indian Penal Coce, which ruus as follows: ‘ Nothing is an 
offence by reason thet it causes, or that it is intended to cause, or- 
‘that it is known to be likely to cause, any harm, if-that harm is 
‘so slight that no person of ordinary sense and temper would com- 
‘plain of such harm.: If the reasoning of the Judicial Committee. 
is correct, Sir Frederick Pollock says, it becomes rather difficult 
to see on what principle assault without battery is an actionable - 


wrong. We do not see the force of this remark. The learned 


author has himself admitted that mental injuries do not by them- 
selves form a ground for an action. If the basis of the action - 
for assault without battery is the ‘mental injury’ suffered by 
the person assaulted, then it would be contrary to the rule, the 
existence of whick is admitted by Sir Frederick Pollock 
“himself. On the otier hand, we believe the basis of the action, to 
be, not the mental suffering of the person assaulted but the mental 
and physical attitude ofthe person assaulting, which shows an 
intention to inflict a wrong on another, and the law punishes it, 
when it is accompanied by capacity to carry out the intention at ` 
once. In the words of Mr. Mayne (Commentaries on the Indian 
Penal Code," p. 305), ‘en assault is an attempt to commit a for- 
cible crime against the person of another. Mere words can never 
amount to an assault, but any acts or gestures, which indicate such 


“an attempt with a present possibility of carrying out the intention 


are sufficient? We do not, therefore, see any reason to think that 
the law:as laid down by the Judicial Committee is not correct. 
[As has been observed by Mr. Beven in his book on Negligence, and 
Ed. p. 79, the starting point of the reasoning inthe decision of 
the Judicial Committee in the case under notice is that uervous 
shock and mental shock are identical and that both are oppoged 
to actual physical injury. The effect of terror is almost invariably 
to produce nervous disorder not through the action of intel- 
ligent or moral feelings, but directly and in regular’ sequence ; 
nervous disorder when manizesting itself by miscarriage and 


AA ee ee eee 


[1. The reference is to the 13th Edn. (notes on 8. 351). Cf, Mayne’s Criminal 
Law, 3rd Edn. para 414, page 634 :—Ep.] ` 
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long illness can hardly be described as a mental shock. . Fright 
causing physical injury to beasts has been the subject of damages. 
A different principle cannot apply where ithe ‘fright causes physi- 
cal injury to man'or woman and there can bemo doubt that 
nervous disorder is a substantial physical injury. A distinction 
may and ought to be drawn between a mental and a nervous shock. 
No further distinction can be drawn Powe a nervous shock and 
a physical injury. l 

“The decision of the Judicial Committee in the case under 
notice hasibeen the subject of various comments in various journals? 
‘and in several cases. It must now be taken to be settled.that 
damages may be recovered for nervous shock or disorder caused by 
fright or terror or other mental condition. 


“The second point left open by the Judicial Committee has-been 
the panier of actual decision in the English Courts, and it must 
be taken to be settled there that no actual impact is necessary 
to be shown to entitle a plaintiff to recover damages for nervous 
shock occasioned by fright. (See Dulieu v. White? ; Clarke and 
Lindsell on Torts, 3rd Edn. p. 489; see also ai on Dama: 
ges,. 7th Edn., p. 54.) ; - 
In the American Courts the decision of the Judicial Com- 
_mittee has not .been followed in most of the States, but in New 
Vork: thereis a case, Mitchell v. Railroad Company,” apparently 
following: the decision of the Judicial Committee. Notwithstand- 


“ing this we are not inaccurate ia stating that the trend of 

1. [Notr.—The liability of Telegraph Companies for din ees for injuries to the 
teelings is discussed in 25 Am. I, Review 1027 ; 28 Am. L. Rev. 919 ; 29 Am, L. Rev. 
209 to 228 where all the American cases are’ discussed. See also 37 Am. L. Rev. 613. 
See again 2 Harvard Law Review, p. 146 ; 5 Harv. L. Rev. 41 ; 6 Harv. L. Rev. 260 and 
263. The general question has been discussed by several writers, Some have taken the 
view that injuries from fright are actionable. See 26 Am. L. Rev. 449 and 26 Am. L. 
Rev. 599 to 602 which isa reprint of Mr. Strangman’s Article in 3 Bombay Law Re- 
` porter, p, 1. Others have taken the opposite view. See 32 Am L. ‘Bev. 298 and 37 Am L. 
Rev. 280. The distinction between mental suffering as giving rise to a cause of action 
and mental suffering to be taken as an element in assessing damages is pointed out in 
| 96 Am. L. Rev. 592 and 7 Harv. L. Rev. 121. A few conflicting cases are referred to in 
28 Am. L. Rev; p. 302 and 38 Am. L, Rev. p. 775. The decision of the Privy Council 
has been followed in the New York Court of Appeals, See Mitchell v, Railroad Com- 
pany, 151 N. Y. 107. The latter decision is referred to in 31 Am. L. Rev. p. 917 and 
is severefy criticized by Mr. Norton, the editor of the University Law Review. See 31 
Am. L. Rev. 785.—-ED. | 

2, (1901) 2 K. B. 669, ; 3 151 x, Y. 107 see note (1) supra. - 
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decisions in the American Courts is to award damages for nervous 
disorder caused by mental 'shock. Apparently the Privy Council ' 
have been guided in their decision upon some. apprehension or 
policy that the award of damages under the circumstances noticed 
by them would tesid to promote false suits. Policy,-however, is 
always an unstable ground of decision, and, to hold that nervous 
disorder arising from mental shock is not a proper ground for 
action, would be going againstall modern research, oad scienti- 
fic thought EP 


THE HINDU GAINS OF LEARNING -BILL.* 


We invite the attention of our readers to the Bill, introduced 
by the Honorable YVembakum Bashyam Iyengar last month, to 
declare gains of learning by a Hindu to be his separate property. 
The event is, in our opinion, a very noteworthy one in the annals 
of locallegislation. If our recollection serves.us right, this is the 
first genuine instance ofa Bill, originating with a non-official 
native member, finding its way into the Madras Council, since the 
abortive attempt, made by the late Honorable Vembakum Sada- 
gopa Charlu, more than a quarter of a century ago ina somewhat 
similar matter, but with very different aims and objects. 


The present Bill has nothing whatever to do with any matter 


in which the executive administration of the Presidency is directly 


interested, and, if the honorable member should succeed in getting 
it passed into law, the charge, so often brought forward, that the 
local Legislative Council exists merely for registering the edicts 
of the executive, cannot in fairness be repeated in future with any 
great force. — 


We welcome the Bill for a much stronger reason, vtz :—that 
the subject proposed to be dealt with, is an important branch of 
Hindu Law, pressing for immediate consideration. Noone, that 
has carefully watched the administration of that law, can deny 
that the necessity for legislative action in connection with it has 
frequently arisen. It isimpossible that, in the nature of things, it 


1“ 140] *can be otherwise. No civilised people can hope to get on satisfac- 


torily, for any great length of time, without occasional legéslation 
of some sort, even in matters connected with the law of inheritance. 
When it is remembered that the Hindu Law of inheritance and 


| 
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partition is a pectiliar system, to be gathered chiefly from books 
written centuries ago in a language at present unspoken, and made 
accessible to the very large majority of the Judges engaged in 
administering it (only) through incomplete translations, it is no 
wonder that results have often followed that require to be set right 
without delay. 

The observations of Muthusamy Atyar J. concurred in by 
Parker J. in Venku v. Mahalinga* show how strongly the 
Judges of our High Court set their faces against any attempt to 
get them to repudiate a rule of Hindu Law or custom once recog- 
nised, however objectionable such rule or custom may be shown to 
be. In declining to follow a very learned decision of that eminent 
Judge (West J.) in Mathura’ Natken v. Esu Natken® as to the 
invalidity of adoptions among dancing girls, Muthusamy Atyar J. 
in effect lays down that judiciary legislation, appropriate to 
earlier periods, must cease now-a-days, and the Judge should 
strictly adhere, not merely in theory but in practice, to the rule 
jus dicere.* We can scarcely quarrel with the position thus stated. 

In these circumstances, legislative interference becomes an 
absolute necessity, if the evils unavoidably springing up in the 


course of time in the administration of the Hindu Law, are to beat ` 


all corrected, and if the people of this country are to be rescued 
from an intolerable thraldom to antiquated customs and rules, 
enforced by our Courts, however pernicious or opposed to general 


welfare such customs and rules may happen to be. The wise: 


policy of general non-interference, observed by our rulers in such 
matters, naturally makes the official members of the Council dis- 
inclined to initiate legislative action as to those matters. ‘The people 
must, therefore, look mainly to the non-official native members 
*for the timely introduction of measures calculated to bring the 
administration of that important branch of the law--the Hindu 
Law—into harmony with the conditions and requirements of 


modern Hindu Soctety.4 


aoe a pee ee 
al. (1888) I. L. R. 11 M. 400, 401, 2. (1880) I. L. R. 4 R. 545. 

3. Muttukannu v. Paramasami (1888 I. L. R. 12 M. 214) is highly instructive on 
this point and shows to what length the Judges are prepared to go. Muthusamy Aiyar 
and Parker JJ. decided (in this case) that a dancing girl can validly adopt several 
girls though such adoptions are made for adding to the gains of the adoptive mother, by 
employing the girls, when they attain their age, for purposes of prostitution | The evi- 
dence a@cepted and acted on in the case placed no limit on the number of such adoptions 

4, While it may not be useful to revive recollections of old sores, it may here be 
pointed out that Sir Bhasyam Aiyangar made a wrong beginning in attempting 


L` 
- 
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The Bill in question is clear proof that the Honorable V. 
Bhashyam Iyengar has fully realised his responsibility, in the 
matter, to the community that he so worthily represents in the 
Council. The honorable member has done Azs duty, and it re- 
mains with those interested in the proper administration of the 
law to show clearly that, in their Opinion, the Bill deserves the 
cordial support of His Excellency, the President, and the otber 
members of the Council. We hasten, therefore, to express our un- 
qualified approval of the Bil, its principle, scope and objects. 
The statement of objects and reasons, which is as full asit should 
be, as well as the very able speech of the Honorable Mover 
affords ample mater:als for a correct comprehension of the various 
aspects of the question alike by laymen and lawyers. The pro- 
visions of the Bill are agreeably short, simple and clear, and we 
trust that they will be found acceptable to all. 


It is a pleasure to note the equitable and liberal spirit which 
pervades the utterances of the Smrzfe writers (with almost a soli- 
tary exception) on the subject of the Bill, and it forms quite a re- 
freshing contrast to the narrow views of the later commentators 

and the Judges, who followed these commentators. Nor are those 
ancient writers the only authorities that support the framer of the 
Bill. “The opinion of all the Judges including their Lordships of 
the Privy Council, that have approached the subject without pre- 
possession, is distinctly in favour of the principle of the Bull, as 
pointed out by the honorable member. Indeed the propriety of 
conceding to the acquirer the sole and independent right to his 
gains by learning, not merely as a matter of expediency, but of 


legislation upon this particular subject. Legislation was needed upon the more important 
and pressing questions there were than those dealt with in the Bill, viz., with respect to 
the rale laid down in the Tagore case and with respect to certain questions of inheritance 
such as the position of a brothers grandson and che three descendants after the great 
grandson, the several class2s of persons comprised in the bandhu succession, and so on. 
On these and many other points there was and there is such a glorious uncertainty of 
the law as would have forced conviction in everybody that Sir Bhashyam Aiyangar did 
indeed realise his responsibility if he kad only tried to get some at least of these uficer. 
tainties removed, end thus put a stop zo much unrighteous and unwholesome itigation: 
The Tagore case and the Sartaj Kuari case so utterly misrepresent the Hindu Law that 
the restoration of the law apon the points referred to in these cases would have been 
welcomed by every persoa in this Presidency. The Zemindars should be thankful to 
Government for the passing into law of the Impartible Estates Act, notwithstanding that 
it was passed only after almost aji the litigation had been over and most of the estates 
had been swallowed up in wasteful litigation.—ED. | 
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natural justice, can hardly be gainsaid by any fair-minded person. 
We certainly think that the honorable member has not overrated 
the benefits likely to flow from the proposed measure. We have 
no doubt that it will check wasteful, harrassing, and unrighteous 
litigation, remove distrust, and greatly tend to promote peace and 
good will among members of Hindu families. Weare further con- 
vinced that the measure will lead to a profitable employment of 
capital, that would otherwise be locked up in jewellery orin the 
safe,” * by removing some of the serious obstacles existing in the 
present state of the law, to.a man, who has made money by his 
learning in the professions or otherwise, gratifying what with his 
countrymen is almost a universal passion—the investment of sav- 
ings in landed property. Thelast, but not the least valuable result 
of the proposed law will be toimmensely better the rights of the 
` most prominent female members ina Hindu family. From the 
time the Bill becomes law, the widow or the daughter of the ac- 
quirer will, in the absence of male issue to him, take by inheri- 
tance the deceased’s gains of learning, in preference to all other 
male members that would, under the present law, lay claim to the 
same bysurvivorship. This cannot but raise the position of those 
female members even in the lifetime of the acquirer. We may 
state that after the most careful consideration we have not been 
able to discover any weighty objections to the Bill. Ifit be said 
that the expenditure on the education of the junior members of 
the family, now incurred from an expectation of a return from 
such expenditure to the joint family, will cease, and their educa- 
tion hereafter will, in consequence, be affected, we reply that in 
ninety-nine cases out of a hundred no such mercenary considera- 
tions operate. In the vast majority of cases, it is. the father that 
pays for the education of his sons. It would, we think, be a 
_ calumny? on Hindu character to assert that, as a consequence of 
the Bill, either the father will retuse to perform the duty to his son, 
that he now so cheerfully discharges, or that the son will, when 


eN. A. 





(1. We now see that much of the jewellery, we mean the sale proceeds, had been 
very safely locked up in the mines of Messrs. Arbuthnot & Co.—ED.] 


(2. One point is here misconceived: If English education is a means of imbibing 
the Western spirit and it is considered . in keeping with English breeding and spirit to 
look aft€r one’s own self, wite and children, no question of calumny may arise. What 7 may 
be considered as calumny on one side will only be regarded as the growing and progi 
sive spirit of the age :— ED, >] 
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6 
by such education he is enabled to earn money, fail to deal justly, 
if not generously, with his father or the less favoured members cf 
the family. The Bill, in short, aims at laying down the law in 
the enlightened spirit suited to modern times, and in terms free 
from ambiguity or difficulty, thus removing the grave uncertainty 
and doubt which hang round the question. ‘The one modification 
of the existing law proposed, isto put the gains of special or 
scientific learning on the same footing as those of ordinary educa- 
tion. The framer of the Bill gives cogent reasons for the course he 
has adopted after mature consideration. Any other plan must 
result in impracticable and fanciful distinctions and anomalies, as 
pointed out in the honorable inember’s speech. We have noticed, 
so far as the limited space at our disposal on this occasion permit- 
ted, the character of the Bill and its chief advantages, and before 
concluding, we have only to add that it gives us very great 
[#143] pleasure to. state that” the honorable member has, by the ad- 
mirable manner in which he has acquitted himself in the Council, 
not only added to the reputation he so justly enjoys as a lawyer, 
but has also earned the gratitude of his educated countrymen 
by thus endeavouring to reform a branch of the law of such vital , 
importance to them. 


VITAKSHARA. 


Having thus laid down the rules for the choice of a maiden 
the author lays down the rules for the choice of a bridegroom for the 
gift ofa marden. | 

55. The bridegroom should be (ore who is) endowed with these 
very qualities, of the same caste, a srotriya, well-tested in virility, 
young, intelligent and popular: 

‘With these very” z. e., with the aforesaid qualities the 
bridegroom should be endowed and he should also be free from 
defects. ‘There is this other qualification that he must be of the 
same caste or he may be of a superior caste, but not of an inferior 
caste. Syvotrzya, t.e., himself (must be) well read in the Vedas. 
“Yatnai (well), t.e., carefully, tested in virility. The way or 
method of testing is pointed out by Narada,1 “Be whose semen 
floats? in water and whose urine is resoundivg (or noisy) and 

1, Narada, Ch. XII, 8 13, e 


2. What is laid down by Narada is quite the reverse. He says ‘* whose semen does 
not feat.” See Dr. Jolly’s Edition of Narada, Ch. XII, § 13, 
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e 
frothy shall be deeméd virile by these marks and impotent by their 
opposites.” “Young,” z. €., not old. “ Intelligent,” t. e., clever in 
matters secular and religious. “Popular,” z.e., who has endeared 
himself to people by addressing with a sme countenance and 
with suavity dnd by other like.acts. 


Marriage isofthree kinds according as it has pleasure’ 
(Ratz), progeny (putra) or dharma for its object, Of these, marriage 
for the purpose of progeny is of two sorts, Nzfya and Kamya.> 
In the case of a marriage which has for its object zztya offspring 
a woman of the same caste is shown to be the most eligible, by the 
tule? “ the bridegroom must be of the? same caste.” [* 144] 


Now, as a permission to adopt an (or secondary) alternative 
tn the case of (both) Nitya and Kamya unions ts proper to be stated, 
the author says : 


56. What is said by others, viz., that for the dvijas, a wife 
may be chosen from the Sudra caste, is not my view, as this (in- 
dividual) is himself born there (i.e., in (his wife). 

What is said in the passage 3 beginning with “For men 
prompted by (love of} pleasure these may be brides (wives), in due 
order,” and up to ““ four wives (z.e, of 4 castes) for a Brahmin, 
three wives (z.¢., of 3 castes) for a Kshatriya, and two wives (z.e., 
of 2 castes) for a Vaisya” øvzz. that “marriage with a Sudra (is 
allowed) for dvijas,’ is not Vajfiavalkya’s view. Because this 
dviza is himself born in her there, on account of the 574471 “the 
wife is called a gaya as he is again born in her.” Here by the 
author mentioning as a-reason “ that he is himself born in her,” 
and prohibiting marriage with a Sudra woman to one desirous 
of or engaged in the procreation of Nziya offspring, or of Kamya 
offspring, a Kshatriya, and a Vaisya wife for a Brahmin and a 
Vaisya wife for a Kshatriya, are allowed in the case of the 

1. The words Nitya and Ramya have no exact equivalents in English and the ori- 
ginal words ‘have therefore been retained. The word Nitya means that which is indis- 
pensable as an ach of duty and should be performed, simply because it is ordained by 
law. It may or may not procure some advantage, but that is immaterial. Kåmya, on 
the other. hand, is that which is not indispensable, ê.ê, which is optional but is done 
with a view to some advantage. 

2. As mentioned in the verse commented upon, see Yajiawalkya § 55. 

3. Mann, Ch. III, § 12 and 13. 

4. See Aitareya Brahmana VII § 13, the whole of which is cited by Kulluka in 
his commentary on Manu XXII § 8. Cfr also bah, 8, Sacred Books of the East. 
Vol. KKY, p. 329 and note. 
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inferior or secondary alternative)? procreation of the Nitva of- 
t.e., in (the case of) the procreation to the procreation of Kamya 
offspring. 

Now he mentions the order of marriage regarding one who zs 
desirous of sexual pleasure, or, who having begottenchtldren and 
lost hts wife 15 incompetent for any other order of life and ORA 
merely to remain tn the order of house-holder, i 

57. For Brahmins, Kshatriyas, and Valevws: three, two and 
one, respectively, are permitted as wives in the order of caste (in 
addition to one of their own caste) and for a Sudra, one of his own. 

In the order of caste, for a Brahmin three, for a Kshatriya two, 
for a Vaisya one. For a Sudra, one of his own caste becomes wife. 
And there is also for all, the chief wife, vez., one of the same caste. 
In default of one of the preceding caste, the wife of the succeeding 
(or the next inferior) caste becomes the chief. And thisis the 
order in (marriage) for the purpose ofthe procreation of sons bota 
in the secondary alternative of the Nitya form and in the 
Kamya form. Hence the inclusion of the son of a Sudm 
woman among sons, and the recital? ofa share for him. So also 

“verses beginning from ““(Born) to aBrahmin, a Murdhavasikta” _ 
up to “ This is the rule among married women” applies to one’ 
(a son) begotten. incidentally* (z. e., not with that object) by a 
person desirous of mere sexual pleasure or of merely (remaining ix) 
the order a house-holder. 

The author now mentions the (various kinds of) marriages. 

58. The Brahma marriage is that in which after inviting 
(the bridegroom), the girl adorned according to the means (of tke 
parents)is given. A son born of her purifies 21 generations in 
both. 5 i ; 

That marriage is called Bras in which a maiden adorned 
according to the ability (of her parents) is given after the pouring 
of water to a bridegroom who is of the description already stated 


[* 145] 


l. że. in‘the case of procreaticn of Nitya offspring by the employment ofa 
secondary alternative. 

2, There is some difference of reading in the different editions: 

3 Yajnavalkya Vyavaharakanda. § 125. 

4. Yajiiavalkya Acharakanda, § 91 and 92. 

b. The Sanskrit term is nzdniartyakatayd he, begotten not with the object of 
begetting sons. 

6, [This means both the paternal and maternal lines according to Apararka. But | 
apparently the Mitakshara takes it to be the ascending and descending lines and this 
accords with the verse of Manu on the subject :— ED. | 
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and who is invited. A son born of her, if well-behaved, (virtu- 
ous), purifies in both, the ten (generations above), beginning 
with the father, the ten (generations below), beginning with the 
son, and himself the twenty-first. 

59. Where the girl is given toa priest officiating at a sacri- 
fice (that marriage is) Daiva ; (where she is given) on receipt of 
a pair of cows, Arsha. One born of the first purifies 14 and one 
born of the latter, 6. : 

That is the Dawa marriage, in which, when the performance 
of a sacrifice has been completed, the maiden, adorned according 
to means, is given to the sacrificial priest. But where the maiden 
is given on receipt of a pair of cows, that is Arsha. One born of 
the first, z.e., one born of a Dazva marriage, purifies 14, 2.2., 
seven below and seven above. One born of the latter, Ze., one 
born of an Arsha marriage, purifies 6, 2e., three above and three 
below. 


60. Thatis Kaya marriage where a girl is given toa suit-r li 


with the words: “ Let them fulil their duties jointly.” A son born 
of her. will purify 6 generations on each side as well as himself. 

Prajapatya marriage is the gift of a maiden after pronouncing 
“the words: “Let them fulfil their duties jointly.” One born of her 
purifies 6 above and 6 below, and including himself purifies 13. 

61. * The Asura by the receipt of money, the Gandharva 
by mutual engagement, the Rakshasa by capture in battle, and 
the Paisacha by fraud on the maiden. 

And as for the Asura, it is by the receipt of money, while the 
Gdndharve is made by mutual love. The Rdkshasa is by carrying 
away (or by) battle; while the Pazsdéchais by fraud on the maiden. 
“ By fraud” (Bea) če., by device, as by carrying away during 
sleep and other like conditions. 


The author describes a peculiarity ina marriage with one of 
the same caste, Te. 


62. Inthe case of women of the same caste (as the husband) 
the hand! should be taken hold of. In marriage with one of the 
three superior castes, the Kshatriya maiden shall hold an arrow 
and a Vaisya maiden, a goad. 


In marriage with women of the same caste, it isthe hand 
alone that should be taken according to one's own Grihya ritual. 





1. The bridegroom should take hold of the bride’s hand, 
R 15 


[# 146] 
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But in marriage with one of a higher caste, a Kshatriya’ maiden 
shall hold an arrow?, and a Vaisya maiden a godd (or whip), 
while a Sudra maiden shali hold the hem -of the .(husband’s) 
cloth. As Manu has said? : “The hem of the cloth should be 
held by a Sudra maiden on marriage with one of a superior caste.” 


The author recites the order of persons entitled to give in 
marriage .2 


63 & 64. The father, the paternal grandfather, the brother, 


the Sakulya,-and the mother (TA) if in possession of their 
faculties, are (in succession) the givers of the maiden, each suc- 
ceeding person becoming the giver in default of the preceding 
person.” In default of giving, the person (so defaulting) incurs 
the sin of killing an embryo at each menses. In the absence of 
givers; the maiden may choose an eligible husband for herself. 
Out of ‘these persons beginning with the father, in the 
absence of each preceding person, each succeeding person is the 
giver of the maiden, if in possession of his faculties, z¢., if he is 
free from madness and other like defects. Therefore he who 


being competent (to give)'does not give, incurs the sin of killing - 
an embryo (procuring abortion) at each monthly period. And: 


this must be explained (or expounded) (as referring to cases) when 
a bridegroom of the description given is obtainable.* Where, 
however, there is an* absence of givers, the maiden herself 





(1. Which arrow should be taken hold of by the bridegroom in the place of the 
hand (as in a savarna marriage) :—Apararka, Cf. also Narada ] 

2, Manu IJI. § 44. Sacred Books, Vol. XXV, p. 83. 

3. Ci. Manu V § 151, Sacred Books, Vol. XXV, p. 195. 

4. The natural mother. This includes the adopting mother. See <Annapurni 
Nachiar v. Forbes (1899) L. R. 26 1. A. 246; s. c. I. L. R. 23 M. 1. 

5. [But see as to enforceability at the present day of this rule about the order af 
precedence.. Namasevayam Pillay v. Annammai Ummal (1869) 4 M. H. C.R. 339,— Ed.) 

(6. The rule stated here apparently applies to all castes ; certainly to the first 
three, and hénce it cannot be inferred from the language that a marriage may take 
place even after menses. It is not consistent with the rules of Sanskrit interpretazion 
to infer affirmatively that an act may be done from the fact that it is stated to be sinful. 
It is also not legitimate to infer from the statement that “ this must be explained 85 


Yeferring to cases where a bridegroom of the description given before is obtainable ” that 


an exception is admitted to the rule, and that hence a marriage may be performed aiter 
menses if a suitable match is not procurable. All that the passage means is that the 
rule that the persuns stated in the text should give the bride in marriage does not 
enable the guardian or other giver to give a girl in marriage to an inelig®le suitor 

Under “the circumstances. Apararka quotes various téxts from Kasyapa and Sam- 
varta showing that the ee of a maiden of the Brahmin caste after menses is 


-_ 7 f č a w 


THE MADRAS LAW JOURNAL. " 115 


shali choose an eligible bridegroom z.e., one who deserves to be re- 


sorted to, z.g., who possessses, the abovementioned qualifications. * 
65, Once isa maiden given. One taking her away | is punish- 

able as. a ‘thief. Even a maiden once given, “he (the giver) may 

take away, ifa suitor better than the previous one is procurable, 


The ordinance (precept) of the Sastra is that a maiden is 
is given only once. Therefore he who takes her away after giving 
her, is punishable like a thief. There being thus a general prohi- 
bition, the author cites an exception. Ifa suitor. better than the 
first, z.e., possessing superiority in learning, birth, &c., arrives, 
(is available) or if the first suitor is guilty. ef pataka eddie 
sin).or bad conduct, he. (the giver) may. take away a maiden 
though already given. And this must be: understood: to. be. before 
the seventh step (in marriage).? . : 

66. He who gives a maiden without mentioning blemishess 
is punishable with (the punishment, of) Uttama-Sahasaé (the high- 
est fine) ; so also one who. abandons a woman ‘without blemish. 
And one falsely defaming (her) is punishable ‘with (a fine of) hùn- l 
dred (panams). 








sinful. He cites a text of Kasyapa which shows that a Brahmin marrying such a wife 
by folly is under certain disabilities, viz., that he is not fit for Sraddha and. for company 
in mess, The text of Samvarta shows that a mother, a father and an elder brother 
who see a maiden in menses.go to hel]. Further, where the texts inculcate a duty that a 
worthy bridegroom should be procured, any statement wade that the girl should rather 
stop in the father’s house than that he should give her ‘to an Unworthy suitor (see Manu 
TK, § 89) is only intended to give greater prominence to ne duty. No inference can be 
made that the father’s duty. need not be discharged; ~ : 

[l. According to Apararka this must be before puberty. On questions of: “Hindu 
Law (and marriage is one) it isnot necessary to inquire asto the right interpreta- 
tion which one may be inclined to deduce from a reading of Yaj navalkya’ s text un- 
fettered. by any interpretation placed by commentators .upon, that smrithi as the inter- 
PISAN placed ky the commentators has to be accepted. in preference to one’s own 

interpretations especially when the former is supported by usage. For the authority to 
be ascribed to commentators, see The Collector of Madura v. Muthu ‘Ramalinga Setu- 
-pati, . (1868) 12 M. I. A. 397 at p 436 :--ED.} 

2. [According to the Hindu Law the Saptapathi fi jies irrevocably the relationship 
arising by marriage. The marriage becomes complete and, irrevocable. Bee Manu 
VIIL,-§ 227. Sacred Books Vol. XXV, p. 295 ; and Mayne’s Hindu Law, para 95 (7th 
Edn® pp. 116, 118 -—ED. ] 

3. According to Apararka the reading is different. According to him the defect 
must be one not visible to the bridegroom but known to ‘the giver : this seems to con- 
vey better sense than the Mitakshara, According to Narada, the defects contemplated 
are Chronic diseases ; defective organs ; having been paas by another. being for- 
ward or qhameless ; - love of another :—ED:} oe 

4. Bee Yajnavalkya Achara-kanda, § 365, 366 : Mandlik, p- sio: Uttama-Bähnss 
is 1680 paname. ea ee ; 
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He who gives a maiden without disclosing a defect or percep- 
tible to the sight visible is punishable with the Uttama-Sahasa. 
Uttama-Sahasa will be described hereafter.1 One abandoning a 
woman without defect, after marrying her, is punishable with 
the very (punishment of) Uttama-Sahasa. But one who just 
before marriage, defames a maiden from hatred or otherwise, by 
(imputing to her) non-existent defects such as chronic disease, 
&c., is punishable with hundred panams which will be described 
hereafter. 


In the passage “ one who has not been owned by any other 
before? ” a maiden who has not been enjoyed before (Anya-Pirva) 
has been declared fit for marriage. the author now describes who 
the Anya-Pirva (one owned, t. ey married before) there referred 
to 25: 

67. A Punarbhu is ore who has again undergone the sacra- 
ment (of marriage) and is either a Kshata or an Akshata. *A 


Swairiniis one who, leaving her husband, joins another of the 
same caste ont of love. 


An Anyé-Pirva is of two kinds, Punarbhu and Swazrini. 
A Punarbhu3 again is of two kinds, Ksheta and Afshata. A 
Kshata is one who even before the Samskdra (t. e., the sacrament 
of marriage) has been Cefiled by intercourse with a man, while an | 
A kshata (Punarbhu) is one who has been blemished by again per- 
forming the second sacrament (of marriage). Further, a Swasrent 
is one who leaving a young“ (z. e., first) husband joins a man of 
the same caste from love. 


The author states an exception to the applicability zn these 
several ways of the prohibitive rule about a woman who kas been 
owned by another. 


68. The husband’s brother, a sapinda, ora sagotra permit- 
ted by the elders desircus of progeny, may approach a sonless 


woman in season (itu) with his body anointed with ghee. 








1. See page 115 note (4). . 

2. YAjfiavalkya § 52, p. 73. supra. 

3. Ibid, Vyavahara Adhyaya § 130. The mark ofa Punarbhê is the quality of 
again marrying (Apararka). So Apararka points out thata woman who leaves her first 
husband and afterwards joins him isa Punarbhd. See Manu Poan IK, 8 176 6. Sacred 
Books, Vol, XXV, p. 363. 


A 
4. Another reading ia RINIA. i. 6 “in youth, her husband.’ 
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69. He aie approach her only till conception ; otherwise he 
becomes degraded. The son born under this rule is his (the first 
husband’s) Kshetraja son. ; 

Permitted by the father and others to raise up issue a Devara, 
z.é., the younger? brother of the husband, or a sapznda, of the 
above description? or a sagotra—among these in the absence of 
each prior person, each subsequent person—with his whole body 
anointed with ghee, and only in season to be specified hereafter, 
may approach, “a sonless woman” or one who has got no sons, 
2.¢,, have intercourse till conception, But resorting to her after 
that time or in other modes, (than those prescribed) he becomes 
degraded. The son begotten by virtue of this precept becomes a 
Kshetraja son of the first husband. And Acharyas or preceptors 
have held this to refer to a girl who has been betrothed. Since 
Manu has declared :3 “The husband’s younger brother (the brother- 
in-law) may marry according to this (the following) rule the 
maiden whose husband may die after betrothal.” 


The author speaks of an adulteress. 


670. He shall cause an adulterous wife to live (in his house) 
deprived of all power, squalid, living on a bare mouthful (lump) 
of food, disgraced, and sleeping on the floor. 


*(“An adulterous wife”) z.e., Her, who goes astray. “ Deprived 
of power”, z.e., deprived of the power of maintaining servants, &c. 
“ Squalid”, z.e., destitute of collyrium for the eyes, anointment of 
the body, bright cloths and ornaments. “Living (dependent) on 
a bare mouthful of food” z.¢., having just enough food to keep 
body and soul together. “ Disgraced ” 7.8., by insults, and lying on 
the bare ground. He shall cause her to live in his own house only. 
This is intended to bring about the subjugation of desires, and not 
for the purpose of purifying her, as expiation is separately de- 
scribed* “ he shall make her fulfil the same observance as is pre- 
scribed for a man who has intercourse with others’ wives.” ” 





The younger or the elder according to Apararka. 
Bee pp. 73 to 78 supra. l 


Manu IX, § 69, Sacred Books, Vol. XXY, p. 339. 
Manu XI, § 177. Sacred Books, Vol. XXV p. 467. 


= wo ps A 


5. After the purification prescribed in the above text, the woman should be taken 
by the husband according to Apararka who cites a text of Manu, according to which 
those who have performed the purificatory ceremonies ought not to be disrespected, 


[#149] 
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| For the purpose of prescribing a light expration jor her the 
author states the following euiogium, (explanation), 4 


71. The Moon endowed these (women) with ‘Gleanlinces: Gan. 
dharva2 with sweet speech, and the God of Fire with perfect 
purity; therefore, women are certainly pure. 


% 


Before marriage, the Moon, Gandharva, and the God of Fire, 
having enjoyed.” women, conferred on them respectively cleanli- 
- ness*, sweet speech and perfect purity’. Hence women have 
been considered pure, z.2., free from blemish z.e., or clean | in ‘all 
things as regards touch, embrace, etc,” l 


But the author says tt must not be doubted’ (or Bana) that no 
blame then attaches to her. 


72. Purification from aiite is at (the occurrence of) 
menses.6 On pregnancy, abandonment is prescribed’. (So, also) 
in case of murder (or killing) of the feetusand husband and the 
like and also in the,case of a maha-pataka. 


Purification from that sin which arises from unmanifested (z.e., 
not outwardly manifested in action) adulterous thoughts, t.e., from the 
mental determination or desire of sexual intercourse with anogher 
person is (effected) on the appearance of menses. Abandonment,,on 
pregnancy caused by a Sudra. As it is declared in the Smriti! : 
“The wives of Brahmins, Kshatriyas, and Vaisyas having had 
intercourse with a Sudra are purified by expiation, if they have 
not borne children, but not others.” Similarly, abandonment in 
‘case of foeticide, murder of the husband, maha-fdtakz, such as 
murder of a Brahmin (and the like). From the use of the word 
ddi, (and the like) abandonment in case of intercourse with a 








1. te, the author gives the explanation (of the purpose) for preseribing a light 
expiation. 


.— 2 Visvavagu. The Gandharva referred to here is the king of Gana hama 
_ 3. 4. e, taken them under their protection. 
4. Purity (Apararka.) = 


5. Witness for all Yajnas (Sacritices) :—Apararka 


6. Apararka takes the reading AAN ma JÈ: (Vyabhichdre Rifau Suddih.) 
His explanation is that expiation should ke performed on or after the appearance of 
menses. Apparently he does not accept*the suggestion of the Mitakshara that the puri- 
fication is merely for the sin arising frum adulterous thoughts. 

oq , If she becomes pregnant (by adultery) only abandonment is. prescribed and no 
expiation. - 

.8. -Vasishta XSI § 12. Sacred Books, Vol. XIF, p. 112, 


1 
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pupil (of the husband) &c., also (is prescribed) as it is laid down in 
Vyasa Smriti! : “ four should be abandoned, she who has intercourse 
* with a pupil,or a Guru (or preceptor), and especially she 
who killsher husband, and she who cohabits with a Fungzta.” 
Fungitais one born in the inverse order of castes such as leather 
workers and the like. Abandonment is for purposes of enjoyment and 
religious acts and not for her expulsion from the house, on account of 
the rule (or precept). “ He shall confine her in the same house.” ? 

The author mentions the causes for a second marriage. 
73. A woman who is a drunkard, diseased, knavish, bar- 
ren, wasteful (or extravagant) rude (or given to disagreeable 
speech), or bringing forth only daughter, should be superseded 


(lit. is a wife in addition to whom it is proper to marry another); 
so also one who hates her husband.3 


A drunkard, że., one who drinks liquor*, including even a 
Sudra woman since the prohibition is general that “ one-half of 
his body is degraded whose wife drinks liquor.”? Vyddhethd 
(diseased) z.e., becomes afflicted with chronic disease. Dhurtha, t.e., 
knavish, Vandhya, t.e., barren. Arthagnt, t.e., destroying or wast- 
ing, property. Apriyamvada, t.e., one who speaks bitterly. Strip- 
rasûh z.e., producing daughters. Purushadhveshint,t.e., doing what 
is prejudicial to him in allacts. The expression ““ deserves to be 
superseded ” Adhivethavyd (z.é.,) has to be connected with each 
expression separately. Supersession means the marrying of another 
wife, ` 

T4. As for a superseded wife (she) must be maintained, other- 
wise, great sin will result. Where there is harmony between the 
husband and wife, there, the three ends’ (or pursuits) of life 

flourish. 
l Moreover, she, the superseded wife is maintainable even as 
before with gifts, respect (or marks of honor) and hospitality. 
Otherwise, in default of maintaining, great sin and the punish- 
ment to be mentioned (will result). When she is maintained there 


1. This passage is not to be found in the Vyasa Smriti contained in the collection 
of Smritis published at Calcutta or Bombay. Apararka takes it as the text of Vasishta, 
See “Vasishta § 10. Sacred Books Vol. XIV, pp. 111, 112, 

2. [Manu Chap. XI § 177 (Calcutta Edition).—§ 176 according to the Bombay 
edition.) Sacred Books, Vol. XXV, p. 467 :—ED. | 

3. Cf. Manu IX § 80. Sacred Books, Vol. XXV, pp. 341, 342. 

4, This is confined according to Apararka to intoxicating drugs and duinks as 
contradiftinguished from (Sare, wine)—see Manu, 

5. [Dharma, pleasure (Kama) and wealth (Artha, according to some utility) — 
ED. | 
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8 
is not merely an immunity from sin. Because where between the 
husband and wife, harmony, z.e., unanimity (obtains) there is a 
daily increase of Dharma (virtue), wealth and pleasure. 


The author sheazs about women. 


75. She who does not resort to another, whether her husband 
is dead or living, obtains fame here (in this world) ana rejoices 
with Uma (in the world to come). 

She who, whether her busband is living or dead, does not 
resort to another from” fickleness? obtains a wide fame here, 
2. €., in this world and sports with Uma by force of her virtue in 
the other world. 


The author now speaks about one who supersedes his wife in the 
absence of (proper) causes for su persesston. 

76. A man forsaking a wife who is obedient (submissive), 

clever, the mother of male children / lit. brave sons) and speaking 


affectionately should be made to give the third part (of his wealth) 
to her and if a pauper (should be made to give) her maintenance, 


` Obedient, 2. e., carrying out his orders. Clever, 2. e., quick in 
action (or acting expeditiously). (raa T mother of, male 
children) z2. 2., one having sons. Speaking affectionately, Z. e., 
sweet-speaking. He who forsakes, z. e., marries in addition to 
(such a wife) should be compelled by the King to part with a third 
of his wealth (to her). But if he has uo wealth he should be. 
compelled to give maintenance, z. €., food and raiment, etc. 


The author mentions the duties of women. 


“IT. By women, the husband’s word should be sheyea: This 
is the highest duty (vwirtne) of women. A husband guilty of a 
mahapathaka should be awaited till purification. 

The husband’s word should always be obeyed by women, 
because this is the higaest duty of women, being the means of 
(reaching) Heaven. When, however, the husband is guilty of a 
mahipdthaka, his purification should be awaited?. No subser- 








1. [The meaning is clear although necessarily the translation is ambiguous. It 
is only intended to convey the idea that fickleness is the cause. The Sanskrit word 
chépalya (fickleness) is connected with upagacchati (resorts) :—ED.] 


2. Aparaka confines this to the case of a husband guilty of a mahapathaka 
incurred after marriage. Healso adds that in the case of a husband guilty of a 
mahapathaka incurred before marriage, the marriage itself is. void and that the 
woman need not await his purification. 
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e 
vience to him. But after purification, dependence on him as 
before. | 
The author speaks of the fruits of a marriage conformable to the 
Sastras (or sacred institutes). 
78. Since perpetuation of line and attainment of Heaven are 


(effected) by sons, grandsons and great-grandsons, therefore, 
women should be waited on and kept well protected. 


SETA (lah, eternity of world or people), z.¢., perpetuation 
(continuity) of line (race) and the attainment of heaven are the 
objects of marriage. How? He (the author) says, that the con- 
nection is (7.e., it must be understood) that perpetuation of line 
(is effected) by sons, grandsons and great-grandsons, and by the 
attainment of heaven by agnthotra and the like. Since both 
these two (benefits) accrue from women, therefore, women should 
be used, z.e., enjoyed for the sakeof offspring. They must also be 
protected for religious purposes. So ithas been said by Apas- 
tamba?” that the object of marriage is the production of dharma 
and offspring as when he says that a man shall not take another 
wife, while he has a wife rich in dharma and children. The 
fruition of the sexual desire is, however, only secular. 





CRITICAL NOTES.* [e 152) 


Iyyappa v. Rama Lakshmamma.—l. L.R. 13 M. 549; 
Narayanasamy 7. Ramasawmy, I. M. L. J. 39; S$. ©. I.L.R. 
14. M. 172. 

Inconsistent claims and defences——Since the decision of the 
Judicial Committee of the Privy Council in Mahomed Buksh 
Khan v. Hossein Bibi, the question of the right of parties to 
combine inconsistent claims or defences has much engaged the 
attention of the profession, and has been raised for decision in 
several cases of late. Two of these we have taken up asthe sub- 
ject of this note. In the case before the Privy Council, the plain- 
tiff, a purda-nashin lady, sued to recover possession of certain 
property, on the ground that a deed of gift of the property, pur- 
porting to be executed by her, was a forged document. The 
important issue in the case was, whether the hibbanamah on 
behalf of Shazada Bibi was genuine and valid, and executed with : 
her knowledge and consent, or whether it was executed under 

* Apastamba Dharma Sutra, Prasna II, Patala 6, Sutra 12. Sacred Books, Vol. 

1. (1888) L. R. 15 I. A. 81; s œ I L,R. 15 0, 684, 

R I6 
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undue influence.” The High Court of Calcutta set aside the deed 
on the ground of undue influence. On appeal their Lordships of 
the Privy. Council held that the latter part of the issue referred 
to ought not to have been framed. It was, they said, “absolutely 
inconsistent with the case made by the plaintiff. It only becomes 
-possible on the assumption that the alleged cause of action is 
- unfounded.” "This is the passage which has subsequently been 
held as’supporting the proposition that inconsistent claims and 
defences cannot be combined. It is dificult to hold that the 
‘observations of the Privy Council really support this view. All 
that their Lordships’ said was that the issue was inconsistent with 
the cause of action alleged in the plaint. Itis almost clear that 
a Court ought not to frame an issue inconsistent with the case 
with which the plaintiff comes into court. But the Privy Council 
do not lay down that a plaintiff cannot combine, tz Ars plaint, 
alternatively against the same defendant or defendants, claims ‘or 
causes of action which are inconsistent with each other.? Their 
Lordships did as a fact go into the question of undue influence, 
and holding that it was not proved, reversed the decision of the 
High Court.2 Zyapba v. Rama Lakshmamma,® was a suit for 
cancellation of a document alleged to have been “ fraudulently 
concocted by defendant in respect of certain property.” ‘The 
Court treated the suit as one based really on the ground that the 
document was a forged one and said, “‘it was not competent to 
the plaintiff to combine with this charge, as an alternative, the 
absolutely inconsistent charge, that if she did execute the docu- 
ment, no consideration was received by her, or that fraud was 
practised upon her,” and they rely on the Privy Council case as 
_supporting this view. The decision, however, was expressly 
based on the ground that the plaintiff had no cause of action, ashe . 
had, previously to the suit, parted with his interest in the plaint 
property. We shall presently consider whether the allegation 





"1. At to alternative claims,.see Butchanna v. Varahalu (1901) LT, R. 24 M, 
408: Durgamaniyv. Amb:ca Charan (1906) 4 O. L.J. 367 j;and Narendra Nath ve 
Abhaya Charan (1906) +C. L. J. 487 35 CW. N. 700. 

[2. In Dduge Buksh v. Mirza Mahammed (1904) I. L. R. 27 A. I; s.c lu R, 
31 1. A. 235 the questions of undue influence and want cf consideration were raised 
and decided by the Judicial Committee.—Ep., | 

3. (1890) I. L. R. 13 BM. 549. e 

4, [See the remarks of the Bombay High Court upon this part.of the case in 
Kotrabassappaya Vv. Chenvirappaya (1898) I. L. R.23 B. 375, (380) ;—ED.] 
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of want of consideration is really inconsistent with the oneof 
non-execution of the document by the plaintiff. But the High 
Court do not seem to be quite right in treating the observation of 
the Judicial Committee as meaning that inconsistent claims can- 


not be combined in the same suit. In Narayanasamy v. Rama- 
sawmy,? which wasa “suit by an adopted son to recover the pro- [* 153] 


perty left by his adoptive father, the defendant, his widow, con- 
tended that the alleged adoption did not really take place, and 
pleaded, in appeal, in the alternative, that if it did, the deed of 
adoption admitted by the plaintiff contained a bequest of a. por- 
tion of the property sued for, in her favor. The Vakil for the 
plaintiff (appellant) contended in the High Court that the two 
pleas were inconsistent, and the detendant therefore could not set 
up both together. Their Lordships (Shephard and Best. JJ.) 
accepted the argument, that the pleas were, in fact, inconsistent, 
and were apparently also of opinion that a plaintiff could not 
combine two inconsistent claims,” but held that the Privy Council 
case had no application to the case before them, because, ist, the 
facts pleaded were not necessarily or properly within the know- 
ledge of the defendant; gndly, because the rule (supposed to be) 
laid down by the Privy Couucil would not apply to a defendant, 
ashe could not set up in another action pleas not set up in the 
present action, while“ it is open toa plaintiff under certain cir- 
cumstances to reserve a ground of claim.”—In S. A. No. 1699 of 
1888 (M. H. C.) the rule was applied to the defendant, and it was 
held that in a suit on a bond he could not set up the pleas of de- 
- nialof execution and want of consideration together. 

It is submitted that the construction put by the High Court 
on the remarks of the Privy Council is not strictly warranted by 
those remarks,and was possibly due to the questionable head-note 
of the reporter in the Privy Council case. As the subject is of 
considerable practical importance, it may not be out of place to 
see what authority there is for the rule supposed to have been 
laid down in the case of Mahomed Buksh‘Khan vw. Hossein Bibi, + 
independently of that case itself. The learning on the subject is 
too voluminous to be digested within the compass of a’ note, and 

1. (1890) I. L. R. 14 M.172;s.c. I M. L Je 39. en 
2. This was also the view taken by ` the Bombay High Contt. See 
Raghavj? Vizpal v. Narandas (1906) Bom, L. R. 921 (928). 


3. (1888) L-R. 15 I. A. 81 ; s. 0. L. R. 150. 684. 
4. (1888) L. R. 15 I. A. 81 ; s.c. I. L, R, 15 C. 684. 
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we can only state what appear to us to be the results of the cases 
on the subject. In England, under the strict rules of the old 
times, inconsistent claims and defences were alike bad, (see 
Stephen on Pleading, Ed. 1866, pp. 335 and 336), and the result 
was, that in the case of inconsistent claims, the plaintiff’s action 
was dismissed—Hart v. Long field’—and in the case of inconsis- 
tent defences, a decree was given tothe plaintiff at once, (see 
Yesus College v. Gibbs?) unless “the second allegation which 
creates any repugnancy is merely superfluous and redundant, so 
that it may be rejected from the pleading without materially alter- 
ing the general sense and effect,” in which case it was rejected as 
surplusage. See also Story’s Equity Pleadings, p. 225. Under the 
Statute of 4 Anne Ch. 16, S. 4, a defendant was at liberty to plead, 
with the leave of the Court, ‘as many several matters as he should 
think necessary for his defence,’ but so far as we can judge from 
the reports, if the Court thought the pleas absolutely inconsistent, 
leave was not generally given—see Yesus College v. Gibbs.” The 
reason of the rule is thus laid down : “ The fact that a defendant 
is obliged to swear to the truth of his answer would, of itself, 
necessarily exclude inconsistent statements, for how could a 
defendant be permitted to attest by his own oath, the truth of two 
statements wholly irreconcilable with each other.” Under the 
Common Law Procedure Act 1852, S. 84, certain specified pleas 
might be pleaded together “without leave. ‘The Judicature Act of 
1873 finally swept away the old forms of pleading, and since then, 
it has-been open toa defendant to raise as many distinct and 
separate defences as he may think proper. This has always been 
held to extend to defences which are inconsistent. In Spurr v. 
Hall,’ Field J. observed that since the statute 4 Anne inconsistent 
pleas have always been allowed. But the correctness of this obser- 
vation is open to question, in so far asit relates to the period 
before the Judicature Act, having regard especially to the case 
already referred to”, #zedd, J. held further “that the plea of pay- 
ment into Court could not be allowed in a suit for damages, when 
the plaintiff’s title was denied by the defendant, and that it was 
an exception to the rule, that inconsistent pleas might be raised. 
The existence of the exception genetally was denied, and the 


SSS ee ee 
1. (Hilary term Queen Anne) 7 Mod 148; 2, (1835) 1 Y & C. 145, 


3, (1877) 20. B. D. 615, 
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decision in Spurr v. Hili * questioned, by the Court of Appeal in 
Berdan v. Greenwood.? Thesiger, L. J. in his judgment (p. 253): 
lays down the rule that the defendant may raise distinct and 
separate and inconsistent pleas under the Judicature Act. In fact 
in England, “A Court has no power to strike out any pleadings, 
unless it be scandalous, or tend to embarrass, prejudice, or delay 
the fair trial of the case.” Daniel’s Chancery Practice, Ec. 1882, 
p. 400. Provided the defences are clear and distinct, so as to give 
notice to the plaintiff of the real contentions of the defendant, 
and they are not scandalous, they are good, however inconsistent 
they may be. With respect to the combination of inconsistent 
claims by a plaintif, we find that after the Judicature Act at any 
rate, it has been permitted ; however, a plaintiff is sometimes not 
allowed, by way of reply, to set up a plea inconsistent with the 
case in the plaznz, but the Court does not disallow even this, 
where the whole case can be fairly tried. In Hali v. Eve®, the 
plaintiff sued for specific performance, the defendant pleaded 
that he was not entitled to it, as he was guilty of a breach of the 
agreement; plaintiff, in reply, denied the facts alleged by the 
defendant, and contended that, even if they were’ true, the breach 
was caused by the defendant’s own inducement. The reply was 
objected to on the ground of inconsistency. On the plaintiff's 
tight to raise the pleas, Fames, L. J. observed, “It is not question- 
ed that a plaintiff ought to be at liberty to do so, if it is true. The 
only question is whether he is wrong in alleging it by a spectal 
reply.” In Foulkes v. Davies,* plaintiff sued to set aside a deed on 
the ground of fraud, and in the alternative for a declaration that 
she was entitled to the property under an appointment by her 
under the powers conferred by the deed ; she was held to be with- 
in her rightsin combining the two ciaims. [The English Practice 
is thus stated in Snow’s Annual Practice (for 1907 Vol. 1 p. 229.) 
“ There is nothing to prevent either party from setting up two or 
more inconsistent sets of material facts and claiming relief there- 
under in the altenative. A plaintiff may rely upon several different 
rights alternatively though they may be inconsistent. So a defend- 
ant may raise, by his statement of defence, without leave, as many 
distinct and separate, and, therefore, inconsistent defences as he 
may thigk proper,” :—Ep | 

© L (4887) 2 Q. B. D. 616. 2 41878) L R.S Es D. BL 

3. (1876) 4 Oh. D. 341. 4. (1868) L. R. 7 Eq. 48. 
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Turning now to the Indian Law, there are afew cases report- 
ed in Sutherland's Weekly Reporter. . In Bejoy. Keshub Roy v. 
Obhoy Churn Ghose? it was held that a claim tohold a Af could 
not be claimed, alternatively, as owner of the ground on which 
the kai was held, and by prescriptive right to holdthe kat at the 
place on the ground that the bases of the zight were inconsistent. 
Macpherson, J. went the length of ‘observing that the plaintiff 
ought not to have been allowed to go on with his case until he had 
put on “record a formal and complete abandonment of one of the- 
claims. 2 In Woodet Singh v. Baldeq Sing > and Ameecr-un-nissa 
Bibee va Woomaroodden Mahomed Chowdhry, + the same principle 
was assumed, but the Court decided that the allegations made by 
the plaintiffs in these cases were not really inconsistent with each 
other. ‘There is no rule in the Code of Civil Procedure prohibiting 
inconsistent allegations being made by plaintiff or defendant. The 
English law and practice are in favourof allowing- them, As 
pointed out by the learned judges who decided Marayanasamy v. 
Ramasawmy, “if inconsistent defences are disallowed, the defendant 
cannot set up the disallowed defences in another suit. Very often 
the defences raised by a defendant are only in part within bis own 
knowledge,. and are to a large extent the result ofinquiry and 
inference. It is hard to call upon him to determine which plea 
he will stand upon. He may be mistaken in his inquiry or infer- 
ence,.and even where he is right, it is by no means certain that 
the Court will agree with him. It is fair, therefore, that he shonid 
be at liberty to raise all available defences for adjudication by the 
Court. The correctness of thesuggestion that the rule may apply 
only where the facts are necessarily within the party’s knowledge 


1. (1871) 16 W. R. C.R. 198. In Narandra Nath v. Abhaya Charan (1906) 
4 C. L. J. 437 it was held that rights of ownership and easement may be claimed by a 
plaintiff in the alternative, i - 


(2. . This can hardly be regarded as good law atthe present day. The Privy 
Council have held that’ where a person snes on title and the evidence shews prescriptive 
title, he is entitled to a decree upon such title though he has not pleaded pres- 
cription. See Vasudeva Padii v. Maguni Devan (1901) I. L. R. 24 M. 387 (1872) 
See also Durgamani v. Ambice Charan (1906) 40, L. J. 367 :—Ep.] 


5. (1873) 21 W. R. C. B. 12, 
4. (1870) 14 W. R. C. R. 49 [followed in Syed Wajed Hossein v. Hanpy Ahmed 


Ruzah (1872) 17 W. Ri C. 480 :—Ep.] 
5. (1890) L L. R. 14 M, 174. 


~ 
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is open to question ?. For if a party is- bound to be consistent, 
his ignorance can be no excuse, because it is his duty to inquire 
and find out the truth in his own case, and the rule of consistent 
pleadings is not based on the obligation to inform the Court of 
what the defendant knows personally. Besides, it isoften difficult 
to say whether a fact is within the knowledge of the defendant, 
inasmuch as many things are the result partly of knowledge and 
partly of inference, and the knowledge and inference are often 
inextricably mixed up together. Moreover, it is sometimes 
extremely difficult to decide whether the pleas are really inconsist- 
ent. ‘Take, for instance, a case where a defendant denies the 
execution of a bond and receipt of consideration for it. “These 
were held to be inconsistent in Lyyapfa v. Ramalakshmamma? and 
in §..A. No. 1699 of 1888. But this is by no means clear. [In 
Fino v. Manon? the Allahabad High Court, while not in any way 
denying the pleas to be inconsistent, held that a Court had no 
tight to dismiss a suit so framed. ‘The suit in that case was by 
the plaintiff to declare a certain mortgage bond alleged to have 
been executed by him tothe defendant was a forgery or if the 
Court should find otherwise that it was void for want of considera- 
tion:—Ep.| The test is, whether if the defendant had to prove 
his second plea, the fact denied by his first plea would have to be 
availed of by him as a step ia the chain of facts. Now in proving 
non-payment of consideration for a loan evidenced by a bond, the 
defendant need not and does not rely on the fact of execution. 
The fact will be proved without any reference whatever to his 
having signed the bond or not. In Woodst Singh v. Baldeo 
Singh,“ plaintiff sued for the recovery of certain lands on here- 
ditary gohashiah right, and in the alternative, on having occupied 
the land for more than 12 years. The two were held not to be 
inconsistent. [Soaclaim by a plaintiff that he is entitied as 
owner “to a certain land or if that is found against that he has 
certain rights of way over it". So also a claim of ownership by 

l. But see Varayanasami v. Ramasami (1890) L L. R. 14 M. 172; Raghavji 
Vizpal v. Narandas Paramanandas (1906) 8 Bom. L. R. 921 (928) where it was stated 
that inconsistent defences might be allowed in the case of a defendant who was nata 
party to the transaction and had no knowledge of it :— ED.) 


2. (1890) I. L. R. 13 M. 549, 3. (1895) I. L. Ř. 18 A. 125, 


4. (1873) 21 W. R. C. R. 12. 
5. Durgamuni v, Ambica Charan (1906) 4 C., L- J. 367 (376) and Narendra Nath 


v, Abhaya Charan (1906) 4 C. L, 3. 437, 
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6 
virtue of title in fact or of title in law, 4. e., prescriptive title?:— 
ED.) Undue influence in executing a document, on the other 
hand, is absolutely inconsistent with non-execution just as much 
as part payment? is. It is to be remembered that the rule is not 
necessary in the interests of justice. Ifany of the pleas is false to 
the knowledge of the defendant, he can be punished for it ander 
the criminal law; on the other hand, the fact that one cf the 
defences is false is hardly a good ground for depriving the defen- 
dant of a true one. The Civil Courts have only to adjudicate on 
the civil rights of the parties, and any offence against justice can 
be adequately punished by the criminal law. The Procedure 
Code itself does not? give the Court even the power to strike out a 
plea on the ground thatit is calculated to embarrass or delay, 
though it was framed after the Judicature Act was passec. In 
respect to inconsistent clazms by the plaintiff, the same rule. it is 
submitted, will apply.” There can be no good ground for applying 
one rule to the defendant, and one to the plaintiff. [In Perumal 
v. Kavart,? Best J. has held that it is open to a plaintiff who 
is not a party to the transaction in respect of which the allega- 
tious are made to come into court seeking relief in the alterrative 
dependent upon what may be found by the Court to be the-true 
facts of the case in the same way as it is open to a defendant: 
who is a stranger io the transaction to raise inconsistent pleas as 
to matters not necessarily or properly within his knowledge. But 
in Raghavjt Vizpal v. Narandas*it was held by the Bombay High 
Court that the general rule was that a plaintiff ought not to be 
allowed to set up inconsistent cases or pleas. But a defendant 
may be allowed to make an alternative case at the hearing under 
special circumstances. In an earlier case before the Bombay High 
Court, Ningappa v. Shivappa® it was observed ; “It has been 
accordingly culed that inconsistent assertions of fact cannot be 
permitted either in the plaint or in the pleadings, but that on the 
same basis of facts two distinct titles may be put forth—Ep.] If 
the Court thinks that thecombination of the claims is likely to 
hamper the trial ofthe case, it can, of course, order separate trials, 





l. Chin Durga Buksh v. Muza Muhammed (1904) 1. L. R. 27 A. 1. 
9. See as to a mortgagor in a redemption suit bringing alternative claims 
Butchanna v, Varahalw (1901) I. L. R. 24 M. 408. . 
3. (1892) I, L. R. 16 M., 121 (124) 4, (1906) 8 Bom. L. R. 921. 
5. (1894) 1. L., R. 19 B. 323 (327, 329), 
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and this will obviate all practical difficulties. It cannot be required 
that the plaintiff should altogether abandon one of the claims as 
was apparently considered by Macpherson J. in the case of Bzzoy 
Keshub Roy v. Obhoy Churn.* If inconsistent defences are held to 
be not allowable, the proper course will be to make the defendant 
amend his defence and elect between the inconsistent pleas, and 
not to decree the plaintiff’s claim on the ground of the defendant’s 
‘inconsistency, as laid down in Fesus College v. Gibbs? or toallow 
the first plea and disallow the second as was apparently held in 
S. A. No. 1699 of 1888. 


= Babu Ram v. Ram, Dayal, I. L. R. 12 A. 541.—Lzmztation 
Act, Art. 89.—In this case, the plaintiffs sued the defen- 
dants, their agents, in 1887 for the price of 33 bags of cummin 
seed. The plaintiffs had consigned to the defendants at different 
dates in 1881, 152 bags of cummin seed. On the 8th December of 
that year, the defendants sent an account of the sale of 119 bags; 
no account was sent to the plaintiffs for the remaining 33 bags, 
nor was any demanded by the plaintiffs till December 1886, when 
the demand was refused. The sale of the 33 bags had taken place 
in January 1882. The defendants pleaded zzer alia that the suit 
was barred by limitation, as it was one “bya principal against 
his agent for movable property received by the latter and not 
accounted for,” and three years had elapsed since the termination 
ofthe agency, which they said was in January 1882, when the 
sale of the 33 bags took place. Broadhurst and Tyrrell JJ. who 
heard the case, held, reversing the decision of the lower 
Courts, that the suit was not barred. It was common ground 
for both parties that Art. 8q of the Limitation Act applied and 
the period of limitation was 3 years from the termination of the 
agency, or if the agency did not terminate, 3 years from the date 
of demand by the plaintiffs and defendant’s refusal (z.e. December 
1886), If it was the latter, the suit was clearly within time. The 
question, therefore, was whether the agency terminated when the 
saie of the 33 bags took place in January 1882. Their Lordships 
held it did not, because the business of the agency for sale could 
terminate only when the agent had accounted to the principal for 
the sale proceeds, and relied on S. 218 of the Contract Act which 


—_—— . 


1. (9871) 16 W. R. 198. 2. (1835) 1 Y. & C. 145. 
3. [This decision was followed by Mr. Justice Stanley in Fink v. Buldeo Dass 
(1899) I, L. R. 26 C. 715 at 724, 726,:—En. | 
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provides that an agent is bound to pay to his principal all sums 
received on his account. Now there can be no doubt that he -is 
bound to do so. [If no demand for an account is made during the 
course of the agency, the accounting must take place at the 
termination of the agency and that is the latest starting point. 
When the agency terminates will depend upon the facts and 
circumstances. Butis that (wz., accounting) a portion of the 
business of the agency on termination of which there is a revoca- 
tion of authority under S. 201 of the Contract Act ?—Ep.] 
This expression would seem grime facie to mean only the busi- 
ness which the agent is charged to do as representing, and on 
behalf of, his principal, because “ an agent is a person employed 
to do any act for another, or to represent another in dealing wazi 
third parties” The agent's duty to account to his principal is 
exactly similar to the duty of * any one else in possession of the 
property of another to account, and has nothing todo with his 
representation of the principal. This construction is to some 
extent borne out by Art. 84 of the Limitation Act, which pro- 
vides that in suits by an attorney or vakil for his costs of a suit 
or a particular business, when there is no express agreement as to 
the time when such costs are to be paid, limitation begins to run 
from the termination of the suit or Dusiness (see p. 26 DARBY and 
BOSANOUET on Limitation. Ed. 1867.);The position of an‘attorney 
or vakil is analogous to that of an agent, and the Legislature may 
reasonably be supposed to have fixed the termination of the 
business of the agency as the starting point for limitation, in 
suits by them for costs due to them for work done as agent. The 
Legislature, therefore, apparently considers the business of the 
agency finished when the work which the agent has to do for she 
principal is completed. STORY writes to the same effect in his 
work on Agency. He says that if the principal authorises his 
agent to sell a particuler ship andthe agent makes a complete 
sale of it, the agency is functus officio, and, therefore, has its 
natural termination (p. 625, Ninth Edition). In America, time 
runs only-from the date of demand for an account, and not from 
the termination of the agency. See ANGELL on Limitation, 


p. 177: 
Radha Shyam Sircar v. joy Ram Senapati.—l. L.R. 
17 C. 896,—In this case the Calcutta High “Court held that an 
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6 4 
alienation by a Hindu widow, with the consent of some of the zm- 


medtate reversioners who survived her,of a portion of her husband’s 
property, is not valid, against subsequent transferees from the 
consenting reversioners of the same property, after the widow’s 
death. ‘The question of the validity of an alienation of the hus- 
band’s estate by a Hindu widow has been the subject of much 
discussion. By a long course of decisions, the Calcutta High 
Court first arrived at the result that an alienation by a Hindu 
widow in favour of the then next reversioner was a renunciation 
of her estate, which let him into possession as the next heir to the 
property of her husband. And this result was upheld, notwith- 
standing the fact that the next reversioner at the time ‘of the death 
of the widow happened to be a different person from the one in 
whose favour the alienation, or renunciation as itis called, was 
made. From this, the conclusion naturally and logically followed 
that, if instead of the alienation being to the then reversioner, it 
was made by the widow either jointly with him, or with his 
consent, in favour of a third person, such alienation was valid. 
against the actual reversioner at her death. For, if an alienation 
in favour of the presumptive reversioner was valid, and he could 
validly dispose of the property to the third person,the same tran- 
saction could be effectuated by the widow and presumptive rever- 
sioner joining in one conveyance to the third person or by the 
widow executing it with his consent.— Nobokdshore Sarma Roy v. 
Hari Nath Sarma Roy.” But a Full Bench of the Allahabad 
High Court in Ramphal Rat v. Tulakuari? repudiates both the 











eee ee 


[1. The subject has been discussed in an article in 7 M. L.J. p. 14 and we 
propose merely to note here the later (F. B.) cases :— ED. ] 


2. (1884) I. L. R. 10 C. 1102 :—See also Lala Parbhu Lal v. Mylne (1887) 1. L, 
R. 140, 401 (418). The principle laid down in the Full Bench case was reaffirmed in 
Hem Chunder v. Sarnamoyi (1894) I. L. R. 22 C. 354, and it seems now to be the set- 
tled law of the Calcutta High Court. See also Braja Lab v, Jiban Krishna (1893) 
1. L. R. 26 C. 285 (287) and Walial Hussan v. Maharaj Kumar Gopal (1902) 60. W. 
N. 905 (908). Buta consent of a female reversioner will not do. See Walial Hussan v. 
Maharaj Kumar Gopal, supra, and Abinash Chandra v, Hari Nath (1904) I. L. R. 32 
O. 629 (66). 

3. [(1883) I. L. R.6 A. 116. We reserve the citation of tht later cases to the 
article in 7 M. L. J., p. 14 but we shall only cite here the recent case of Raj Kishore v. 
Durga Charan (1906) I. L. R. 26 A. 70; 8.0.3 A. L. J. 755 whichis the latest pro- 
nouncement of the Jaw on the subject in Allahabad. We may also refer to the very 
recent cgse decided by the Privy Council viz, Bajrangi Singh v. Manokarniha 
Baksh (1907) 1. L. R. 30 A. 1. The effect of this decision will be considered 
in the article already referred to, What isthe exact view of the Bombay High 
Court will be considered later when revising the article in 7 M. L. J. p. 14 but it 








[#158] 


132 THE MADRAS LAW JOURNAL. 


propositions laid down by the Calcutta High Court and holds 
that an alienation to the apparent reversioner_who does not survive 
her, and an. alienation to a stranger with the: consent .of 
such reversioner, are alike invalid as against the actwal rever- 
sioner.at her death. With regard to the second branch of this 
tule, the Bombay High Court in Varjevun Rangji v. Ghalje 
Gokaldas** expressed itself in terms, which are in accord with 
the Allahabad view.? The Privy Council have: had the ques- 
tion before them in several cases, but notin such a form as to 
require a clear decision upon the disputed points. . Observations 
have been made by their Lordships which are mere obzter dicta, 
and leave it uncertain what their decision may be when the ques- 
tion sharply arises.” In The Collector of Masultpatam v. Cavaly 
Vencata Narrainapah* their Lordships said: ‘‘ It may be taken as 
established that an alienation by a Hindu widow, . which would 
not otherwise be legitimate, may become so if made with the con- 
sent of her husband’s kindred.” Again in Raj Lukhee Debia v. 
Gokool Chunder® their Lordships say: They do ‘not mean to 
impugn the authorities which lay down that a transaction of this 
kind may become valid by the consent of the husband’s kindred, 
but the kindred in such cases must generally be-understood to be 
all those who are likely to be interested in disputing the transac- 
tion. They also suggest in Ran: Anand Koer v. The Court of 
Wards! that an alienation with the consent of the: presumptive 
reversioner might not be valid. The view thus indicated by the 
Privy Council is stated by Mr, Mayne in Ss.. 591 and 592 of his 








may be stated here that the Bombay view does not in any -way accord with the Allaha- 
bad view. See Vinayak v. Govind (19003 I. L. R. 25 B. 120 and Hunsraj v. Bai 
Moghibai (1905) 7 Bom. L, R. 622 (638) :—ED.] 

1. (1881) I. L. R. 5 B. 563 (571). 

[2. Apparently the position in Allahabad is similar to that taken by the Madras 
High Court in Marudamuthu v. Srinivasa (1898) I. L. R. 21 M. 128 :—ED.] 


3. [The Privy Council have recently dacided in Bajrangi Singh v, Manokarnika 
‘Baksh Singh (1907) I. L. R. 30 A. 1 that an alienation by a widow with the consent 
of the next immediate reversioners is valid and binding upon the actual reversiqners. 
Their Lordships held that ordinarily the consent of the whole body of persons consti. 
tuting the immediate reversioners at the time should be cbtaincd, thoagh there might 
be cases in which special circumstances in a particular case may make it unnecessary 
to obtain the consent of all and thatit was enough to obtain the consent even after 
the transaction :—EDp. | 

4. (1861) 8 M.I. A. 529 atp. 551. ; . 

5. (1869) 13 M. I. A. 209 at p. 228. 

6. (1880) L, R. 8 I. A,l4at p.23;1. L. R. 60, 764, 
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Hindu Law and Usage, and he seems to regard it as probably 
correct. He holds apparently that to render an alienation by a 
widow valid, every reversioner then alive,who may become actual- 
ly entitled to the estate on her death, must have concurred in it. 
If, therefore, an alienation be made by her with the consent of all 
the reversioners then existing, it cannot, it would seem, according 
to him be questioned by a man, who comes into existence after- 
wards and is actually the next reversioner—see S. 591. Whether 
this correctly represents the view of the Privy Council or not? the 
matter is involved in such obscurity that an examination of the 
principles on which a right decision must rest seems to be 
necessary. ae 

We may first leave out of consideration those cases in which 
the consent of the reversioner possesses only an evidentiary value 
as to the existence of a justifying necessity under the Hindu 
Law. ‘The rest of the cases naturally divide themselves under the 
two heads we have already adverted to, namely, (1) an alienation 
or renunciation by the widow in favour of the presumptive rever- 
sioner; (2) an alienation by her either in conjunction with him or 
with his consent in favour of a third person. Now the estate of 
a Hindu widow in her husband’s property has been settled to be 
a qualified or limited estate. An alienation by the widow of that 
estate in the whole or a portion of her husband’s property to 
whomsoever made (we omit from consideration all the cases in 
which a widow is entitled to dispose of the property for justifiable 
purposes) can only pass “hat estate. The fact that the alienation 
is made to a person who is the ¿ken reversioner though ulti- 
mately not entitled to the reversion at the widow’s death, or the 
fact that such a person, or a body of such persons, join in the alie- 
nation to a stranger, cannot increase the estate of the alienee who 
takes but the widow’s estate. It has been suggested that the 
widow really abandons or renounces her estate in the property, 
and that at the moment of such renunciation which is the. es- 
sence of the transaction, the next heir to the husband becomes 
Seised of the property who, in virtue of his own right, either takes 
it in the one case,* or passes it on to the stranger in the other. 


[1. The question at the present day is whether the Privy Council decisions in 
Behari Laly. Madho Lal (1891) L. R. 19 I. A. 80:3, c. I. L. R. 19 0, 236 and Bajrangi 
Singh v. Manokarnika Baksh Singh (1907) I.L, R.30 A. 1, are direct decisions on 
any of or both the points discussed above and if not what the effect of the two decisions 
is :—ED. ] | 
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We think that the so-called renunciation is but a fiction ? 
and while we admit it, it is conceivable, the real character of the 
transaction is only an alignation of her estate by the widow for 
consideration. It is difficult to see when such is the essence of the 
transaction, how the reversionary right can come into being which 
is contingent on a person surviving her.” Assuming, however, the 
transaction to involve a renunciation on the widow’s part, if: the 
legal consequences of such renunciation can be assimilated to 
those that accrue on her natural or civil death, it is not clear that 
the presumptive reversioner will at once take the position of the 
next heir of the husband. The question is, is there any warrant 
for holding that the theory of inheritance to the estate of a person 
dying intestate, extends to the cese of an owner renouncing or 
abandoning property, and vests title in the heir immediately on 
such renunciation ? On the other hand, HOLLAND says (Jurispru- 
dence. p. 174) that any perso nmay acquire title by occupation 
to derelicts which on abendonment cease to belong to their true 
owners and are ves nuliius. Again JUSTINIAN in his Institutes says 
(see SANDAR’S Institutes of JUSTINIAN, p. 194) that “anything 
which is seized on, when abandcned by its owner becomes im- 
mediately the property of the person who takes possession of it, 
and anything is considered as abandoned which its owner has 
thrown away with a wish no longer to have it as a part of his pro- 
perty, as it therefore immediately ceases to belong to him.” SAN- 
DARS adds in his note that the thing becomes a ves mulltus by 
being abandoned and the property of the first occupant by being 
taken possession of. It follows from the above that renunciation 
is not tantamount to civil death so as to vest the title in the heir. 
The renunciation by the widow, if renunciation it be, cannot 
pass the estate to the presumpiive heir, but the widow’s estate is 
all that can be taken by the “occupant,” the reversion going to the 
person next in the order cf succession, at her death. If the person 
renouncing were a full owner, occupation must giv eany person 
the complete title (barring, of course, the right of the estate in 
certain countries). If it is a life estate or a widow’s estate that is 
renounced, the occupant takes that, liable to be dessezsed on the 
death of the life tenant or widow (see Arts. 140 and 141, Limita- 
tion Act). Again, it is not clear now there can be a partial civil 
death with reference to one of several items of property, as when 


1. Per Jenkins C. J. in Vinayak ve Govind (1900) I. L. R. 25 B. 129 (133), 
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the renunciation relates merely to that. If the analogy of the law 
of intestate succession in case of death holds good, the rule that 
succession at the moment of vesting should either be renounced or 
kept entirely (See Domas Civil Law, Rule 2739) would seem to 
require the letting in of the next-heir, on the termination of the 
widow’s estate on renunciation, with reference to the entire pro- 
perty, and a partial renunciation leading to a partial succession 
cannot be valid. Illustrations might also be given, if the theory 
of analogy to natura] or civil death be right, of a person becoming 
liable to be punished for criminal misappropriation if he takes a 
property abandoned by the owner because the heir would be enti- 
tled to it, and under the Hindu Law every Hindu necessarily 
leaves an heir. But see Queen-Emfpress v. Bhandu contra.? We, 
therefore think that the theory of renunciation {even if the 
transaction" could be treated as such on the part of the widow), 
vesting the property in the next heir, is open to grave doubt. If 
it is a mere alienation on her part we have already seen that it 
transfers her widow's estate, the reversionary right coming into 
being on her death. We agree, therefore, with the decision in 
Ramphal Rat v. Turla Kuert.2 As to the decision -of the 
Calcutta High Court under notice which proceeds on the theory 
of rentinciation by the widow, we do not see how it can be 
, Supported even on that basis. If that theory is right, and if the 
next heir would come in on partial renanciation by the widow, it 
is not clear why the two consenting. reversioners could not pass 
their share in the property to the first purchaser. The second 
vendees who derived their title from the consenting reversioners 
would also be estopped from disputing the title of the first vendees 
who had acted upon such consent. 


“W. D. Ryriev. Shivsankar Gopalji.—I. L..R. I 5B. Ye 
Descovery—-A fidavit of documents, when there are several plaintiffs 
—Prwvilege—C. P.C , S. 129.—All the plaintiffs in a suit must join 
in making an affidavit of documents, unless satisfactory reasons 
are shown for not doing so; residence in England is not a satis- 
factory reason for not joining in the affidavit. Documents, the 
purport of interviews with, and advice recieved from, legal 
advisers, in conuection with the matters in suit are privi- 
leged ; but letters from one of the plaintiffs to another are not 


1. (1883) I, L, R. 6 A. 116, 2. (1885) 1. L. R.8 A, 5L 
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privileged on the ground that they were written after litigation 
had become imminent, and legal advice had been taken.. Opi- 
[*187] nions or steps taken in reference to a suit, in which plaintiffs* and 
defendants are putting forward opposite contentions, cannot be 
said to relate only to the plaintiffs’ “own case. 
Inve Shivappa Bin Shidlingappa—t. L. R. 15 B. 11.— 
Ss. 367 and 424, Criminal Procedure Code.—A judge disposing of a 
criminal appeal is bound to comply with the provisions of Ss. 367 
and 424, Criminal Procedure Code, so-as to enable the High Court 
to satisfy itself whether he has duly considered the evidence 1 in 
‘the case. ° 
[See Kamruddin v. Sonatunmandal® ; In the matter of the 
Petition `of Ram Das Maghi? ; Farkan x. Soneher Mahomed? ; 
Girish Mytee v. Queén-Empress* ; and Ekcowrt Mukerjee y. 
Emperor”. But see Queen-Empress v. Pandeh Bhai.® ‘The High 
Court however, will not interfere in revision unless the irregularity 
has occasioned a failure of justice.—Rohkimuddin v. Queen-Emp- 
ress” and Damu Senapati v. Sridhar.? The rule has no applica- 
tion to cases where a Court dismisses an appeal summarily. See 
Ras Behari Das v. Balgopal? ; Queen-Empress v. Warubat>® , 
Queen-Empress v. Nannhut* and’ King-Emperor vw. Krish- 
nayya.+? §.367 has application only to judgments in trials and 
not to judgments i in sanction cases. See In re Nagappa! :—Ep.] 
Appaji Bapuji z. Keshav Shamrav—I.l. R. 15B 13.— 
Construction of “ the right, title and interest” of- the judguient- 
debtor, when such Judgment debtor 1s a Hindu father—Effect o f 
enfranchisement of vatan service lands—Where, in execution 
of a money-decree against a Hindu father, family lands were 
sold, and the sale certificate described the interest sold as 
the right, title, and interest of the judgment-debtor :— Held 
that the expression may mean either the share which the 
father would be entitled to on partition, or the share which by 
| Hindu law he would be entitled to sell, to discharge the debt for 
which the sale took place, and that the question whats was 
(1885) I. L. R. 110. 449, 2, . (1886) I. L. R. 13 C. 110. 
(1894) I, L. R. 22 0. 241, 4, (1896) L LR. 23 C. 420, 
(1904) I. L. B. 32 C.,178, 6. (1897) I. L. R.19 A. 506. 
(1892) I. L. R. 20 C. 353. 8. (1893) I. L. R. 21 C. 121. | 
(1893) 1. L R. 21C 92. 10. (1895) I. L. R. 20 B9540. 


(1895) 1. L. R. 17 A. 241, l 12, (1901) L L. R. 25 M. 534. 
18, (1904) 6 Bom, L. R. 897. 2 
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actually sold in each case is a mixed question of law and fact. Cf. 
Maruti Sakharam v. Babaji? [and see Bhana v. Chindhu? and 
Foharmal v. Eknath.3 See also the notes on Maurutt v. Babaji? 
below :— Ep.]—Held further that, . where service vatan lands are 
enfranchised, and the services in receipt of them dispensed with, 
although the presumption is that such lands cease to be inalie- 
nable, the presumption may be rebutted by evidence showing 
that it was intended to preserve their original character of inalien- 
ability. [As to whether vatan lands held by the father for ser- 
vice are assets in the hands of the son, see Narayan v. Ramrao.* 
—ED.| | 
* Venkatesh Prabhuv. Babu Subraya.—I. L. R., 15 B. [* 187] 

44.—Matertal alteration of a document —Subsequent addition of an 
attesting wetness’s signature — Where the signature of an attesting 
witness was affixed, after the execution of bond, it was held that 
the alteration was not material and did not vitiate the bond. The 
decision in Sztaram v. Dajz® was disseuted from, and the decision 
in Mohesh Chundur v. Kamini Kumari Debia! approved. [See 
Ramayyar y. Shanmugam" :—Ev.| Cf. Govtndasamiv. Kuphusami,” 
in which, it was held, that the alteration of the date was a material 
alteration—Christacharlu v. Kartbasayya.* [In order that the 
rule in Master v. Miller” may at all apply, the alteration 
must be material. See Addool v. Goolam?°. As to what is a 
material alteration, see Gour Chandra Das v. Prasanna Kumar 
Chandra**, The rule has no application where property has 
passed-and the instrument is used as evidence of such passing of 
property. See Mangal Sen v. Shankar Sahaz)? where the intru- 
‘ment is used only as evidence and is not made the foundation of 
the claim. See Harendra Lal v. Uma Charan*3 and Atmaram 
v. Umedram** :—ED.| 


Queen Empress v. Ramachandra Matadin.—I. L. R. 
15 B. 45.—Bombay Abkart Act, Ss. 45 and 53.—U nder S. 45 of the 


— e Tana a —— II ——. 





1, (1890) I. L. R. 15 B. 87. 2. (1896) 1. L. R. 21 B. 616. 

3. (1900) 3 Bom. L. R. 322, 4. (1900) 3 Bom. L. R. 482. 

5. (1883) I. L. R. 7 B. 418. 6. (1885) I. L. R. 12 C. 313. 

7. -(1891) T. L. R. 15 M. 70, 8. I. L. R. 9 M. 399: 5. A. 278 of 1888. 
9, (1791) 18.M L. C. 767; 2 R.R. 399. 10. (1905) 7 Bom. L. R. 742. 

11. (1906) I. L. R. 33 C. 812, 

12, (?903) I. L. R. 25 A. 580. But see Sabrahmania Ayyır v. Krishna Ayyar, 

(1899) I. L, R. 23 M. 187, 
18, (1905) 9 0. W. N, 695, 14. (1901) I. L. B. 25 B. 616. 
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Bombay Abkari Act -(V of 1878) the servant of .a licensee, ‘not 
being himself the holder of a license, is not punishable; notwith- 
standing the provisions of S. 53 of the Act. Cf. Ss. 55 and 64 of 
the Madras Abkari Act, I of 1886. l Ra 


Krishnaji Mahadev Mahajan v. Moro Mahadev 
Mahajan.—l.L. R. 15. B. 32.—Self-acqutsttion - Estoppel by 
conduct :—In this case it was held that when a member of an un- 
divded Hindu family has received only an elementary educationat 
the expense of the family funds, property acguired by him asa ka- 
kun is sel f-acquired and impartible. (See also Lachmin Kuar v. Debt 
Prasad :—Ep.| Held further, that if he allows his undivided - 
brother to hold himself out as the owner, and to mortgage such 
property, he is estopped from disputing the mortgage, if it was | 
made for the benefit of the family. See S. 41 of the Transfer of ~ 
Property Act, IV of . 1882. 


Mosa Joshi v. Ramchandra Dinkar Joshi—I.L.R. 15 
B. 24.—Held that the owner of a share in the equity of redemption 
may sue.to redeem the whole mortgage. [See also Huthasanan 
‘Nambudriv. Paramesweram® :-Ep.|:He need not sue his co-owners . 
for partition, and the -fact that one of the mortgagees has pur- 
chased a portion of the equity of redemption does not affect his 
tight. [As to the question that no partition suit was necessary, | 
see Narayan v. Ganpai.2 But where the mortgagee, or all the 
mortgagees where there ate several, purchase a portion of the ' 
mortgaged property, the mortgagor may sue for redemption of his 
own share. See Kallan v. Khan Mardan Khant :—Ep.] 


Goverdhan Das Goculdas Tejpal v u Bank of Ben- 
gal—I.L.R. 15 B. 48.—Credstor and surety—Surety jor part 
of a debt—Suretys right, after payment, to securttees— Contract 
Act, S. 141 :—Mr. Justice Farran held, (1) that according to the 
Indian Contract Act, S. 141, asuretyis entitled to the beneñt of 
every security, which the creditor has against the principal debtor 
at the time when the contract of ‘suretyship i is entered into. * The 
Contract Act, However, does not lay down when the surety is en- 
titled to have the security made over to him wholly or in part, 
whether it is when the debt of the creditor is paid off, or when 
the surety pays the amount of his guarantee, and that therefore 





l. (1897) I. L. R. 20 A. 435. 2. (1898) I. L. R. 22 M. 209, 
3. (1896) I. L. R. 21 B. 619 at p: 625, 4, (1905) I. L R. 28 A.-155. 
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we must have recourse to the English authorities to solve the 
question. Held (2) after a very full and. elaborate examination 

of the English cases on the subject, that a surety who has guaran- 

teed an alzguot and defined portion of a past due debt ued by 

a mortgage, is mot entitled on payment by him of the portion of* the ye 188] 
debt which he has guaranteed, to sharein such mortgage in 
proportion to the amount of the debt, which he has guaranteed 

and paid, before the mortgagee has been paid the full amount of 

his mortgage debt, as the creditors right to hold his security 

until his whole debt is paid is paramount to the surety’s claim 

upon stich securities, which only arises when the creditor’s claim 
against such securities has been satisfied. The striking difference in | 
language between Ss. 140 and 141 of the Contract Act also sup- 

ports the above view. Goodwin v.Gray' does not apply to this 

case. 


Onkarapazv. Subaji Pandurang.— 1. L.R.15 B. 71.— 
Landlord and tenant—Ejectment— Tenant spending money.—Held : 
The mere fact that a tenant was allowed tospend money on a cow- 
house, and convert it into a dwelling house, will not estop the 
landlord from ejecting the tenant, unless the tenant proves that 
he “ built it in the hope or encouragement by the plaintiff, of an 
extended term, or allowance for expenditure.” Ramsden v. Dyson? 
followed. Held further, that the tenant had the full benefit of 
his expenditure by his having been in possession for 40 years. 
Gungadhur Shtkadar v. Ayimuddeen Shah Briswa* distinguished 
as referring to a case where the tenant originally entered for build- 
ing .purposes. See Prosunno Coomaree Debea v. Sherk Rutton 
Bepary*. [See Gregory v. Mighell®; Plummer vy. The Mayor, ete., 
of Wrllington®; Ahmad Yar Khan v. The Secretary of State for 
India’; Nundo Kumar Nasker v. Bonamalt Gayan? ; and Muni- 
cipal Corporation of Bombay v. The Secretary of State? :—ED.] 


The -Collector of Kanara v. Krishnappa Hedge.— 
I. L. R. 1 5 B. 77—Withdrawal of sutt by pauper—Order for pay- 
` ment of Court fees—Collector not a a pariy—Can move under S. 622, 


l. (1871) L. R. 6 Ch. App. 192. 2. (1866) L. R.i H.L. 170, 
3. (1882) 1. L. R. 8 C. 360. 4, (1877) I. L. R. 30, 696, 
5. ° (1811) 18 Ves. 328, 6. (1884) 8 A. 0. 699, 
7. (1901) 1.L.R. 28 O. 693: s, c. L. R. 28 LA. 211 
8. (1902) LL.R. 29 0.871(884). 9, (1904) T.L.R. 29 B, 580 (611,612.) 
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C. P.C:—The Bombay High Court held, following the Collector of 
Ratnagirt v. Janardan Kamat? and dissenting from Zhe Secre- 


tary of State for India in Council? that the Collector, though. 


not a party to a pauper suit, may move the Court under S. 622, 


when the Court has not made any order as to Court fees, &c.,° 


under-S. 412. But S. 412 applies only where there has been adjudz- 
cated failure, and not when the case has been withdrawn and the 
suit dismissed consequently. Cf. Shoshee Churn: v. Kamarlt.3 
[But see The Secretary of Statev. Narayana Balkrishna.* The 
question is concluded so far as the Bombay High Court is con- 
cerned by the decision in Secretary of State v. Bagrrathtbat © 
where it was held that a withdrawal from the suit without permis- 
sion, though as a result of the compromise between the parties, 
as “ failure” within the meaning of S. 412, C. P. C.—Ep.] 


Balu Bhai Daya Bhaiv. Nasar Bin Abdul Habi 
Fazly.—l. L. R. 15 B. 79.— Inter pretation— Statute—Prospective—. 
Pending execution proceedings —Successton Certificate Act of 1889:— 
Held, following the Indian caseson the subject, Statutes are 


prima facie deemed to be prospective only, and when the law is | 


altered while a suit or application is pending, the law as it exist- 
ed when the action or application was commenced, must decide 
the rights of the parties, unless it is clear from the language that 
it should be otherwise. In Cl. (4) Sub-s. 1, S. 4, Act VII of 1889, 
‘application’ means one made after the Act came into force, and 
‘proceeding tn execution’ must be an initial one under. the applica- 
tion, and not one in continuation of proceedings taken on appli- 
cation made before the Act came into force. Cf. Malzkan v. 
Sankunnt®, [See also Chunntram v. Umaji” and Rama Rao 
v. Chellayamma® :—ED.] 


Maruti Sakharam v. Babaji—LL,. R. 15 B.87—Aindu 
Law—Money decree against father—Interest sold sn execution:— 


Held, that in the case of a money decree against the father, in. 
| #189] the absence of special circumstances showing“ an intentiom to 


put up the entire interest of the family in the property, only the 
interest of the father passes to the auction-purchaser. Hurdey 








l. (1882) I. L. R. 6 B. 590. 2. (1878)2 0, L R. 461, 


3. 1 Shonie 266 4. (1904) I. L. R. 29 B.“L02 
5. (1906) I, L. R.31B 108.0,8 Bom LR. 68, 6. (1889) I. L. R. 12 M. 502, 
- 7, (1890) LLB. 15 B.26 -> 8. (1891): J. Iv R: 14 M. 458.3 8. ©. 1 M. L. J, 6 


4 


4 
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Narainv. Pandit Rooder Perkash* and Simbunath v. Golab Singh” 
referred to as settling the question. Bkagbut Pershad v. 
Girja Koer,? Nanomi y. Modun, Minakshi Naidu v. Immudr 
Kanaka” and Mahabir Pershadv. Markunda Nath® distinguished, 
as in those. cases there were other special circumstances, which 
shewed conclusively that the entire estate was sold. Cf. Appaji 
Bapuji v. Keshav Shamrav™ (and the criticism thereon. See 
also Muhamamd Husain v. Dip Chand,” Bhana v. Chindhu? and 
Foharmal v. Eknath? ?:— ED.) 


Watson and Company v. Ramchund Dutt.—I. L. R. 
18 C. 10— Rights on joint property in the possession of a co-owner:— 
In this case the Privy Council held, that if there be two or more 
tenants in common, and one bein actual occupation of part of 
the estate, and engaged in cultivating that part, in a proper 
course of cultivation, as if it were his separate property, end 
another tenant in common attempts to come upon the said part 
for the purpose of carrying on operations there, inconsistent with 
the course of cultivation in which the former is engaged and the 
profitable use by him of the said part, and he resists and prevents 
such entry not in denial of the latter’s title but simply with the 
object of protecting himselfin the profitable enjoyment of the 
land, such conduct on the part of the former would not entitle the 
latter to a decree for joint possession or injunction. It would not 
be consistent with the rule of equity and good conscience, to 
restrain the co-sharer, under the above circumstances, from 
proceeding with his cultivation. [The rights of co-sharers are 
discussed in this case and the case of Lackmeswar Singh vV. 
Manowar.1+ They are well stated by Mr. Justice Mookerjee in 
Mahash Narain v. Nowbat.‘* As to the caution to be exercised 
by the Courts in interfering with the enjoyment of joint estates as 
between their co-wners, see Lachmeswar Singh v. Manowar.1+ As 
to the remedy of a person dissatisfied with his co-sharer, see 





(1888) L. R 11I. A. 26: 8.0. 1. L R. 100.126. 2. (1887) I. L. R. 14 Q. 679, 
3. (1888) L. R. 16 C. 717, 4, (1885) L. R. 13 C. 21, 

5. (1889) I. L. R. 12 M. 142. 6. (1889) L.R. 17 L A. 11. 

7. (1890) I L. R. 15 B. 13. 8. (1892) I. L. R. 14 A. 191. 

9. (1896) I. L. R. 21 B, 616 (618, 619). 10. (1899) I. L. R. 24 B. 343. 

11. (P891) I. L. R. 19 C. 253 (265) See this case explained in Madan Mohun v 


Rajab. (1900) 1. L. R. 28 C. 228, 
12, (1905) I. L. R. 32 0. 837. 


142 THE MADRAS LAW JOURNAL. 


Madan Mohum x. Rajab Ali.” As to the remedy in cases of 
exclusion, see Dzlubat Sardar v, Hosseim Ali,” ` Surendra 
Narain v. Hart Mohan? and Fagat Nath vw. Fat Nath.* As to 
whether'a decree for joint possession can be passed, see Ram 
Charan v. Kauleshar Rai.” See also [ttappan v. Manavtkrama.® 
As to the form of the decree, see Phan? Singh v. Nawab Singh.” 
If one sharer: appropriates ail the profits and more than his share, 
he must compensate the -others. .See Watson's case and Amba 
Deby v. Fnanoda Sundari. —EDp.] ` 


In the matter of the Ganges Steam Tug Company, 
Limited.—I. L. R.C.18 C. 31.—Held that a liquidator of a 
Company being voluntarily wound up, who is, charged with the 
duty of carrying on the business of the Company for an indefinite 
time, has power to borrow on the credit of the assets of the 
Company. Held per Petheram C. J., that a person who makes a 
contract with an agent, whether known to be such or not at the 
time of contract, may look directly to the principal for payment, 
unless the contract otherwise provides—Calder v. Dobeli.” Held 
per Wilson and Pigot, JJ. that the realized assets of a Company 
divided among the shareholders in accordance with a resolution 
are assets under Clause (f) of S. 144 of the Indian Companies Act. 


Queen-Empress v. Trailokya Nath Baral.—I.L.R 
18 C. 39.—Stamp Act—Rule 5 under Notification No. 1288:—The 
absence of the certificate required by Rule 5 (4)-ofthe Rules issued 
by the Governor-General in Council does not make the document 
in question “not duly stamped.” The non-compliance by the 
Treasury Officer or Stamp Vendor with the direction to give such , 
a certificate, is not an act for which the person purchasing the 
stamp from him can be punished by the invalidation of the stamp 
innocently purchased. 


Miller v. Budh Singh Dudhuria—I. L. R. 18 C. 43.— 

Insolvent Act—Offictal Assignee substituted for insolvent defendant : 

—A debtor having been declared an insolvent, a suit was instituted 

re 190) 4gainst him in a mofussil* Court by a creditor, and the Official 


1, (1900) I. L. R. 28 C. 223. 2. (1899) 1. L. R. 26 C. 553 (555) 

8. (1900) 1. L. R. 33 C. 1201. 4, (1904) I. Li R. 27 A. 88.. 

5. (1904) I. L, R. 27 A. 153. e y 

6, (1897) 1. L. R. 21 M. 153 (159, 160, 165, 166). 7. (1905) L L. R. 28 A, 161. 
8. (1899) 40, L. J. 254 (256), 9, (1871) L, R. 6 C, P. 486, 
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Assignee made a patty defendant. Held that the Official Assignee 
ought not to have been made a party and the judgment was bad: 
in law, [See Chandmull v. Ranee Soondery Dossee* where the 
Official Assignee was held not to be a legal representative of the 
debtor within the meaning of Ss. 244 and 252 in the case ofa 
money claim. But the Official Assignee will be a necessary 
party in the case of mortgage suits or suits relating to property 
(Bardeo Parshad w. Miller?) and a decree passed without his being 
made a party will not bind him--Punithavelu v. Bhashyam.?—ED. | 


Queen-Empress v. Hurree Mohun Mythee.—I. L. R. 
18 C. 49.— Sexual intercourse utth immature wife—Death—Rash 
and negligent act — The prisoner, a fully developed adult, had 
' sexual intercourse with his wife, 11 years and 3 months old, who 
had not attained puberty and was immature and wholly unfit for 
it. The girl died in consequence of heemorrhage from a rupture 
of the vagina caused by the prisoner having sexual intercourse. 
Held that when the girl is a wife and above the age of 10 years, 
and when therefore the law of rape does not apply, it does not 
follow that the law regards the wife as a thing made over to be 
the absolute property ‘of her husband, or as a person. outside the 
protection of the criminal lew, and that the question for determi- 
nation was whether, under the particular circumstances, having 
regard to the physical condition of the girl, and to the intention 
and knowledge, and the degree of rashness or negligence with 
which the accused is shewn to have acted on the occasion in 
question, he has brought himself within the criminal law. 


Mondakini Dasi v. Adinath Dey.—I. L. R. 18 C. 69.— 
Adoption by younger widow—Minor—Divesting estate :— A Hindu 
who was the last male proprietor died leaving two widows with 
power to adopt ason. The younger widow, aged about 12 years, 
adopted a son on the refusal of the elder to make the adoption. 
Helg that the adoption by the minor widow, who had been 
authorised by her husband of full age, to adopt the specific boy, 
and who was possessed of sufficient maturity of understanding, 
was valid in law, and that the adopted son divested the estate of 
the widows. Held further, that a son adopted to the last male 


25 M. 406 (422). 
2. (1904) I, L., R. 31 O. 667. l 3. - (1901) I. L. R. 25 M.406 (422,.423.) 
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proprietor, who was the full owner of an estate, divests the 
interest of any person in that estate, whose title by inheritance is 
inferior to his, though he is not entitled to claim as preferential 
heir the estate of any other person besides his adoptive father, 
when such estate has vested before his adoption in some heir 

other than the widow who adopted him. mi 


A a 


rf 


See Ramabhai v. Rukmabat® and cf. Chindra v. Gojaraint.* 
[See also Surendra Nandan v. Satlaja Kant,’ Fatzudin v. Tin- 
cowrt+ and Sreeramulu y. Kristamma,® — ED.) 


r 


Queen- impress 7. Maniruddin Mundal.—1. L. R. r8 7 
C. 75.—Where a Deputy Magistrate discharged a person in a case 
triable exclusively by the Court of Session, and the District Magis- 
trate issued a notice to him under S. 436, Cr. P. C., to shew cause ` 
why he should not be committed to the Sessions, itis competent 
to the District Magistrate, on cause, =, being shown, to aoe further 
enquiry under S. 437. 


Natabar Parue s. Kubir Parue.—I. L. R. 18 C. 80— |, 
Possessory sutt—Nature of possession :—S. 9 of the Specific Relief, 
Act does not apply to a suit for the possession of a right to fish in - 
a khal, the soilof which belongs to another. Cf. Krishna v. 
Akilanda.® |See also Fudujhalav Gour Mohun.”—ED.] 


Jagi Ahir 7. Bishen Dayal Singh.—I. L. R. 18 C. 83.— 

[e191] Provincial Small Cause Courts Act—Retrial—Depostt of decree 

amount:—Before a new trial can” be granted under -S. 17 of the 

Provincial Small Cause Courts Act, the applicant should deposit the 

amount of the decree with his application, or tender security for 
payment of the same. Ramasamt v. Kurtsu® dissented from. 


‘Ram Narain Nursing Doss v. Ramchander Jankee 
Loll.—I. L. R. 18 C. 86.—Reprsentateve of deceased partner joining 
in sust--Certificate of heirship--Separate property of Hindu —Held: 
that having regard to S. 45 of the Indian Contract Act, the repre- 
sentatives of a deceased partner must be made parties with the 

'” surviving partner or partners in suits for the recovery of debts due 
to the entire partnership. Held also, that the business not being 
Orie Manat A AA a es 


"J. (1868)5B.H. C. R. A. O, 181. 2, (1890) 1. L. R. 14 B. 463. 

8, (1891) LL.B. 18 C. 385 at pp. 396, 397. 4. (1895) I.L.R. 22 C. 565 (671. 572.) 
5. (1892) 1. L. R, 19 0, 544 (F.B.) 6. (1889) I. L. R. 18 M, 54. 

.7. (1902) I. L. R. 26 M 143 (149, 152), 8 


, (1890) I. I, R. 13 M. 178, 
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family property, such representatives should obtain a certificate 
of heirship to the deceased partner under S. 4 of Act VII of 1889, 
whether or not they were members of a Hindu family — by 
the Mitakshara Law. 

See per contra, Govind Prasad v. Chandar Sekhar 1 as to the 
representative joining in the suit. [See also upon this point Mott- 
lal Bechardoss v. Ghellabhat Hariram, ? Chockalinga Pillat v. 
. Natesa Ayyar 3 where, however, the point was not necessary for 
decision, and Debt Das v. Nirpat* :—ED.] See Venkataramana v. 
Venkayya® and C. R. P. 27 of 1890 (Madras High Court) quoted 
at p. 4 supra as to the certificate of heirship. [See also the oe 
cases cited in the same page. | ; 

Dwarka Nath Gupto v. The Corporation of Calcutta. — 
LL. R. 18 C. 91.—Damage to house by Municipal works—Cause of 
action, when—-Limttation.—In a suit by the plaintiff for the re- 
covery of damages caused to his house by the negligence of the 
defendants in certain works done by them: Hed that the right 
to sue accrued on the happening of damage by reason of the sub- 
sidence arising from the defendant’s act, and that the suit, which, 
was foran act done under the Municipal Act, was barred by. 
S. 357 (Bengal Act IV of 1876), not having been commenced with- 
in 3 months after accrual of the right to sue. Cf. 5. A..975 of 1889 
(Madras High Court.) [Cf. also Zhe SARA of Calcutta v. 
Shyma Charan Pal. $ :—ED.] 


Latchmeswar Sing v. Chairman of the Darbhangha 
Municipality.—I. L. R. 18 C. 99.—Guardtan— Power of aliena- 
tton—Land Acquisition Act—Insuffictent compliance with the re- 
quirements of the Act—Compensation—Watver on behalf of ward. 
—The Privy Council Zeld, that the Court of Wards has no 
power to alienate the land of a ward, asa present (for instance) 
to a Municipality ; the guardian has no power to waive the ward’s 
right to substantial compensation, when the ward’s property is 
taken up for public purposes under Act X of 1870, though the 
owner himself, if a major, may doso. Acceptance of a nominal 
compensation of 1 Rupee is a waiver of the right to substantial 
compensation. Notwithstanding this, possession of the minor's 
land might lawfully have been acquired under the Act after making 


1. (1887) I. L., R. 9 A. 486. 2. (1892) L L. R. 17 B. 6. 
3. (1893) 1. L. R. 17 M. 147. 4. (1898) I. L. R. 20, A. 365. >~- 
6. (1890) I. L. R. 14 M. 377. 6, (1904) I. L R. 32 0. 277. 
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an award under S. 14 or a reference to the Court under S: 15. But 
in this case, the provisions of the Act were held not to have been 
fulfilled. The Collector was both the Chairman of the Municipality 
and Agent of the Court of Wards, and had, by what the Privy 
Council termed a colorable proceeding, offered 1 Rupee as com- 
pensation to the Manager, who obtained the sanction of the Court 
to accept it, through the Collector himself as Agent of the Court. 
Though there was a reference to the Civil Court under S. 14, no 
dispute with regard to compensation for the land in question was 
referred, the dispute relating only to *compensation for lands held 
by others. The plaintiff was held entitled to possession. Cf. Zhe 
Court of Wards v. Sri Gourachandre. 1 [See alsoRaja Mohammad 
Muntaz Alt Khan v. Sakhwat Alt Khan?) 

Kachal Hari v. Queen-Empress.—I. L. R. 18, C. 129. 
—Defostiton before Committing Magtstrate—Not atiested— Admis- 
ston as evidence before Sesstons Court—Evidence Act, Ss. 80 and 114. 
The Court of Sessions is not bound to presume, nor ought it to 
presume, under Ss. 80 and 114 of the Evidence Act, that the de- 
position of a medical witness, taken before the committing Ma- 
gistrate, was taken and attested by the Magistate in the presence of 
the accused, and the fact must appear either from the record, or 
must be proved by evidence, before such a deposition can be taken 
as evidence under S. 509 of the Criminal Procedure Code. See 
Queen-Emprees v. Riding > and Gueen-Empress v. Pophsing.* 

Siva Pershad Maity v. Nundolall Kar Maha Patra. 
—I.L.R. 18. C. 139.—Swit to set aside sale in execution of decree— 
Fraud—Irregularity—arransfer of Property Act, Ss. 88 and 89— 
Decree nist not absolute—Ss. 244, 311, C. C. P. -When circum- 


' stances affecting the velidity of a sale in execution of a decree are 


alleged to have been brought about by the fraud of one of the 
parties to a suit, and give rise to a question between those parties 
such as, apart from fraud, would be within the provisions of S. 244 
a regular suit will not lie, even granting that a petition under 
S. 311 has been previously dismissed. [As to when a suit will lie 
and when not, see Bhuton Mohun v. Nunda Lal!" Ram Narain v. 
Sheo Bhunjan; € Golam Ahad Chowdhry v. Fudhister Chundra; ™ 

1. (1889) M. L, J. 30. 

2 (1901) L. R. 28 I. A. 190 (19655. c. I. L. R. 23 A. 394 (404), 6 

3. (1887) I L. R. 9 A. 720. 4, (1887) 1. L R. 10 A, 174. 


6 (1899) 1. L. R. 26 C. 324, . 6. (1899) I. L.R. 27 C. 197. 
7. (1902) I L. R31 C. 142, 
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Koku Singh v. Edal Singh, Hiradal w. Chundra Kanto.? See 
also Pran Nath x. Mohesh Chander 3 affirmed on appeal to the Privy 
Councilin Radha Raman v. Pran Nath, * and Khagendra v. Pran 
Nath,*—Ep.] The fact that the sale was in execution of a mort- 
gage decree under Ss. 88 and 89 ofthe Transfer of Property Act, 
though such a decree might not have been absolute as in the case 
of a decree for foreclosure, but was perhaps a decree zs¢ directing 
the sale, would not enable the party to maintain a separate suit for 
redeeming the mortgaged property. [See upon this point Veda- 
puratit v. Vallabha Valiya. 5 -—Ep.] Held also, that as the Court 
executing the decree had disposed of the plaintiffs objections the 
suit could not be treated as an application under S. 244 and relief 
given to the plaintiffs. Cf. Vereraghava Atyangar v. Venkata- 
charyar, © 


Mashiat-Unnisa v, Rani—t. L. R. 13 A 1.—Zxecution of 
aecree—Limztatron when by one of several defendants only Appeal 
against portion of the decree.—Held per Edge, C. J., Straight and 
Tyrrell JJ.—Cl. 200f Art. 179, Sch. II, of the Limitation Act applies 
only to those cases, where the parties to the execution proceedings 
were parties to the proceedings in appeal, and to cases, where one of 
several unsuccessful plaintiffs or defendants appeals against the 
whole decree on a ground common to all the plaintiffs or defend- 
ants. [But see Dadt-un-Nissa v. Shams-ud-Din;7™ Harkana- 
sen V. Bira] Mohan; 8 Go pal Chunder v. Gosamt Das:® Abdul 
Rahiman v. Maidin Saiba: 1° Viraragava; v, Ponnammal®* Krish. 
nammachartar yv. Mangammal; +? Dhurma Lal v. Panna Lal, 13 
See also Ganga Kuar v. Kesva Kuar. 1*—Ep.] It does not apply 
where one of several defendants, against each of whom the de- 
cree specifies the relief granted, appeals only against the portion 
of the decree unfavourable to him, without impeaching the portion 
of the decree against the other defendants. [But see Nundun 
Lallv. Rat Foykishen; 12 Viraraghavav. Ponnammal 11 Krishna- 
machpriar v. Mangammal.**—Ep. | 


1, (1904) 1. L. R. 31 C. 385. 2. (1897) I. L. R. 26 C. 539 

3. (1897) T. L. R. 24 C. 546. 4. (1901) I. L. R. 29 C. 475. (15) 
5. (1901)1. L. R 29 C. 395. 6. (1902) L L R. 25 M. 300 (334), 
7, (1895)I.L R. 17 A. 103s. c. L. R. 29 I. A. 99. 

8. (1896) I. L. R. 23 C. 876, 9, (1898) I. L. R. 25 C. 594. 

10. (1896) L L. R. 22 B. 500. 11. (1999) I. L. R. 23 M. 60. 
12, (1902) I. L. R. 26 M. 91. 13. (1903) 3 A. L. J. 381. 


I4. (190%) I. A. L. J. 409. 15. (1889) I. L. R, 16 0, 598, 
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Per Mahmood and Broadhurst JJ.—The clause applies in 
all cases, where an appeal has been filed by any of the parties to 
the suit. [See Krishnammachartar v. Mangammal. * The same 
principle applies when the appeal is withdrawn.—Fumangar v. 
Lakshmt Doss. 2 —ED.| 


Per Mahmood J.—The definition of ‘ decree’ in the Civil Pro- 

[* 193] cedure “Code cannot be imported into the Limitation Act for de- 
ciding questions of limitation unless there is special reference to 

it in the Act. l 


Per Séraight J— We are entitled to look to the Civil Proce- 
dure Code for information as to what the words ‘appeal’ and 
‘decree’ mean in the Limitation Act. 


Per contra see Muthu v. Cheliappa? and Raghunath Pershad 
v. Abdul Hye,* neither of which is noticed in the judgment. 


Kishan Lal v. Ganga Ram, I. L. R. 13 A. 28—7. P. 
Act, Ss. 58, cl. (b) and 100—Distinetion between morigage and cher ge. 
—A bond, which made certain immoveable property security 
fora loan, described the transaction not by the word rekan or 
mortgage, but by the words ark and mustaghracg. There was no 
express covenant for sale, but there was a covenant prohibiting 
alienation until payment, and that if the property specified should 
be destroyed, or prove insufficient for the debt, the obligor should 
be personally liable. A decree for sale as in the case of an ordi- 
nary mortgage bond was obtained on the bond, but before exe- 
cution the property was sold in execution of a simple money 
decree, the bondand the decree thereon not being known to the 
purchaser, !or the judgment-creditor who brou ght the property to 
sale. ‘The decree-holder on the bond having attached the pro- 
perty in execution of the decree, and the purchaser’s objection to 
the attachment having been overruled, the present suit -was 
brought to establish his right by purchase iu priority to that of 
the holder of the bond. Held that the words ark tand 
mustaghracg implied a power of sale in default of payment, and 
the transaction therefore amounted toa mortgage without pos- 
session, as defined in S. 58, cl. (6) and not a mere charge, as 
defined in S. 100, Act IV of 1882, and that plaintiff's right as a 


l. LL R. 26 M. 91. 2, (1906) 16 M. L J. R393. 
3. (1889) I. L. R. 12 M. 479. 4, (1886) 1. L. R, 14 0. 26. - 
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bona fide purchaser could not therefore prevail against the defen- 
dant’s. 

Per Mahmood J.—The right of sale referred to in S. 58 by i is 
not a power to be exercised by the mortgagee privately, without 
resorting to a Court. The observations of Muthusamt Atyar J. 


in Rangasami v. Muthu Kumarappa* ; of the Bombay High Court :: 


in Khemji Bhagvandas v. Rama, and of Sir C. Petharam, C. J., 
in Skuratan-Kuar v. Mahtal Kuar dissented from. 


Cf. Onkar Ramshet Marwari v. The Firm known as Govardhan 
Parshotamdas. ? {Cf. also Royzuddt Shetk v. Kali Nath 
Mookergee.* | 

Radha Bai v. Nathu Ram.—l. L. R. 1 3 A. 66.—Stamp 
Act—The description of stamps to be used for promissory notes, not 
chargeable with duty of 6, 1007 12 annas.—Notification No. 2995, 
dated rst Dec. 1882 (issued under S. 9 of the Stamp Act) which 
is in the terms ‘‘ Promissory notes drawn or made in British India 


and chargeable with a duty of annas 6, ʻIo or 12 shall be written - 


on impressed sheets of those values bearing the word kundi” 
cannot be interpreted to mean that other promissory notes shall 
not be written on impressed paper of the value, if it happens to 
bear the word “ kundi. ” 

*Mathavi Pillariz. Kelu Nambiar —In this case (S. A. 
No. 546 of 1890, M. H.C.) the plaintiffs who were in possession 
of certain properties, brought a suit fora declaration that a deed 
of gift of the properties, executed by ist defendant to defendants 
4to6 did not affect their rights. After the institution of the 
suit, the plaintiffs tenants, attorned to defendants 4 to6. The 
defendants contended that a suit for a mere declaration would not 
lie, as the plaintiffs had lost their possession of the properties. 
The Court (Sir Arthur Collins C. J. and Handley J.) held that 
the rights of the parties must be adjudicated with 1eference to 
the state of matters at the time the suit was filed, and that plain- 
tiffs were entitled to a declaration. © 

Ref. Cas. 27 to 46 of 1889(M. H.C.)—In these cases the 
High Court held that a Small Cause Court has jurisdiction to try 
a suit by a landlord against his tenants for the recovery of damages 
for lossecaused by the cultivation of dry crops on wet lands, and 





ao © Ace I. L. R, 10 M. 509. 2. (1890) I. D. R. 14 B. 577. 
‘ 8. (1906) I. L. R. 33 C. 985 (993 et seg). 
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that the expression “suit for a declaratory decree” in clause 19 cf 
Sec. II of Act IX of 1887 referred to suits “fora mere or naked 
declaration of title without eny prayer for consequential relief.” 
The law was the same under the old Small Cause Act. 


SUMMARY OF ENGLISH CASES.* 
Cox v. Hakes. [15 A. C. 506]. 
Habeas Corpus—Order of discharge by High Court—A pea to 
the Court of Appeal... 
Held by Lord Aalsbury, Le C., Lords Watson, Bramweli 


Herscheli and Macnaghten, Lords Morris and Freld dissenting, that — 


the Court of Appeal has no jurisdiction to ente1ain an appeal from 
an order of the High Court discharging under a habeas corpus 
a person from custody. Hed also that the terms of S. 19 of the 
Fudicature Act that “the said Court of Appeal shall have jurisdic- 
trion and power to hear and determine appeal from any judgment 
or order, save as hereinafter mentioned of Her Majesty’s High 
Court of Justice,” did not warrant an appeal in this case, 


Bird v. Davey. [1891] I Q. B. 29. 


- 


Bill of sale—Attestatton —Address and description— Com- 


pitance with form. 

The form prescribed in the Schedule to the Bills of Sale Act, 
1882 required the address and description of an attesting witness 
to a bill of sale, to be given in the attestation clause, so that they 
might appear on the face of the bill. When there weretwo attest- 
ing clauses, attesting the execution by different grantors, and it 
clearly appeared on the face of the bill that the signature in both 
the places was the same, Ae/d that an irresistible inference arose, 
that the attestation was by the same man, and the description and 
“address given for one clause was sufficient compliance with the 
form. ; : 


Budget and Co. v. Binnington and Co. [1891] I Q. B. 35. 
Contract by fretghier—Demurrage—Fatlure of shipowner— 
Strike. 
There was a contract by the freighter, by which he iindevtook: 
after a fixed number of lay days for unloading, to pay demurrage, 


a * 
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and by the custom of the port, the delivery was the joint act of 
the shipowner and the freighter. There was’ no exception of 
strikes made in the contract. But a strike taking place during: the 
lay days among the labourers‘ employed for the ship as well as 
for the consignees, delivery could not be completed till some 
time after the expiry of the lay days; eld that the consignees 
were liable to.pay demurrage, * notwithstanding the inability 
of the shipowners on account of the strike, to do their part ‘in 
the unloading, because it was due to the acts ot peteons over 
whom they had no control. 


Smith Hill and Co. v. Pyman Bell and Co. 
Š [1891] I Q. B. 42. . 

Agreement to advance ki ees of ship—Liability of 
Sretghter. 

Where a charter-party contained a stipdlation that one-third 
freight should be advanced’, if required, but the vessel was-wreck- 
ed shortly after commencement of the voyage, held that the 
shipowner could still claim payment of the advance freight. 


~ 
ka a Aan anak, aaa] 


Burnley Equitable Co-operative and Industrial 
Society, Ld. v. Casson. [1891] I Q. B. 75. 
Apprenticeship with corporatton—Legality. 
A contract of apprenticeship by a minor is not invalid by 
reason of the fact that the master to whom the apprentice is 
bound is a corporation. 





Chatenay v. The Brazilian Sub-Marine 
Telegraph Co., Ld. [1891] I Q. B. 79. 
Confirct of laws—Forergn power of attorney—T; vanslation "and 
expert evidence—Intention that power should be acted on in E ngland 
—CBnstruction. 


A power ofattorney was given by a Brazilian subject in Brazil 
to a broker in London to buy and sell shares. The question arose 
whether the construction of the power of attorney was governed 
by the" Brazilian or the English law. Æeld by the Court of 
Appeal that the intention of the writer must be ascertained by 
the evidence of competent translators and experts including, if 
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“necessary, Brazilian lawyers, as to the meaning of the language 
used, and that the extent of the authority should be ascertained, 
so far as- transactions in England were concerned, by English law, 
if the intention appeared that the authority should be acted on in 
England. Held further that, if a contract is made in-one country 
to be carried out between the parties in another country either 
in whole or in part, unless there appears something to. the 
contrary, it is to be concluded that the parties must have intend- 
ed that it should be carried out according to.the law of that 
other country. | 


© 


Stanley v. Powell. [1891] I Q.B. 86. 
Wounding with gun—Accident—Absence of negligence — Lrabi- 
lity, tS nE % 
A trespass to the person is not actionable if it be neither in- 
tentional not the result of negligence. The defendant who be- 
longed to a shooting party fired at a bird. A pellet from his gun 
glanced off the bough of a tree and accidentally wounded the 
plaintiff who was engaged in carrying cartridges and game for 
the party. On the finding of the jury that the defendant was not 
guilty of negligence, the Court held him not liable. 
The Mayor, Aldermen, and Citizens of Manchester 
v. Williams. [1891] I Q. B. 94. 
Libel—Corporation charged with corruptton—Whether action- 
able. 

A corporation charged with corrupt practices brought an ac- 
tion for libel but no allegation of special damage in consequence 
of the libel was made. Held that there was no cause of action as 
the corporation, as distinguished from its members, cannot be 
guilty of corruption.— 

Metropolitan Saloon Omnibus Co.v. Hawkins, commented on. 

See Clerk and Lindsell on Torts (3rd Edn.) pp. 522, 523 :+Ed.] 





- Hewett v. Barr. [1891] 1 Q. B. 98. 


_ + Held by Lord Esher, M. R. and Lopes, that the time for 
[s183] renewing awritaf summons after twelve months * from the date of 
the writ cannot be extended where the plaintiffs claim would, in 


1. ,(1869) 4.H. and-N. 90. B. C. 28 L, J. Ex, 201. : .. ERT NE 
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the absence of such renewal, be barred by limitation; Per Kay 
L. J.—Semble: there would be a discretion to extend the time in 
such a case for exceptional reasons. 


[Doyle v. Kaufman, followed.) 


Bell and Co. v. Antwerp, London and Brazil 
Line. [1891] I Q. B. 103. 

Contract—Performance within jurisdictioon—Service out of 
Jurisdiction. 

A foreign company chartered a ship from English owners to 
take a cargo from London to a foreign port, and it was stipulated 
in the charter-party that all lighterage should be at consignees’ or 
charterers’ risk and expense, the charterers indemnifying the 
shipowners in respect of it; but no place was specified for payment 
of money that might become payable under the indemnity clause. 
ffeld that the contract was not one which ought to be performed 
within the jurisdiction of the court, within the meaning of Order 
XX, rule I (¢), and therefore leave could.not be given, in an action 
upon the contract against the foreign company, to serve notice of 
the writ out of the jurisdiction. 


The Queen v. Bowerman. [1891] I Q. B. 112. 


Misappropriation by agent—Acceptance of bill of exchinge— 
» Bill encomplete at time of delivery to agent—Criminal law. 


The prosecutors being desirous of raising money upon their 
. acceptances, agreed with the prisoner that he should draw bills 
upon them up to a certain amount, and after acceptance by them 
he should get the bills discounted, and pay a certain proportion of 
the proceeds to them. In pursuance of this arrangement bills were 
accepted by them and handed back to the prisoner, but with- 
out the drawer’s name being inserted, though complete in 
other respects. The drawer’s name was afterwards inserted 
by the prisoner and the bilis discounted, but the whole pro- 
ceeds misappropriated in contravention of the agreement. Held — 
that the acceptances at the time of delivery by the prosecutors - 
to the prisoner were securities for the payment of money within 
the meaning of 24 & 25 Vic., Ch. 96, S. 75. 


1. (1877) 3 Q. B. D. 340. 
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In ve ‘The Apollinaris Company’s 
Trademarks. [1891] I Ch, I. 

Security for costs—Appellant not resident tn Great Britain— 

Where a French Company, carrying on a branch business in 
England as mineral water merchants, and having stock in trade, 
plant, horses, vans, and book debts, of considerable value, in 
England, preferred an appeal to the Court of Appeal, and the 
respondent moved that the appellants be ordered to give security 
for the costs of the appeal, on the ground that the property 
possessed by the- appellants, in England, was floating property 
easily carried away abroad: Held by Lord Halsbury, L.C and 
Bowen and Fry, L. JJ., that considering the nature of the busi- 
ness carried on by the appellant Company, there could be no 
reasonable doubt, that their assets in the country would be found 
capable of- answering any possible costs of the appeal, and -the 
appellants could not, therefore, be called upon to give security— 
see S. 549, C. P: C., which closely resembles the rule of Hug Hai 
law embodied i in Order XVII, rule 1 5 i 


Taylor v. Russell. [18975] I Ch. 81. 

Equitable mortgages—Priorttres—Negligence—Fraud. 
One Wilkinson, the surviving trustee of certain estates 
[< 185] “under a will, made a legal mortgage of certain properties to the 
trustees of one Z, and subsequently sold a portion of the mort- 
~ gaged properties to one Toward. Toward concocted a forged 
title deed of the properties, representing them to be the properties | 
of one S, purchased by him, and made an equitable mortgage 
of them to the plaintiff. He subsequently made another equitable 
mortgage to the defendant, depositing with him the true title- 
deeds obtained from Wilkinson; plaintiff was unaware of the 
mortgage to the trustees of Z, and the defendant was unaware of 
both the mortgage to Z and the equitable mortgage to the 
plaintiff. The defendant, subsequently learning of both the'prior 
mottgages, induced the trustees of Z to reconvey the legal estate 
(in the properties sold to Toward) to Wilkinson, free from their 
mortgage, on condition that Wilkinson should convey it to the 
defendant. Wilkinson did so, though aware of the prior equitable 
mortgage to the plaintiff. Plaintiff sued to establish his priority 
over the defendant's equitable mortgage. Kay J., who tried the 
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suit in the first instance, decreed for the plaintiff, holding that in 
the case of two innocent holders of equitable mortgages under a 
fraudulent mortgagor, mere carelessness or want of prudence on 
the part of the first mortgagee, is not sufficient to postpone him 
to the subsequent mortgagee, but there must be gross negligence, 
leading to the fraud on the second mortgagee; that there is no 
difference between this case and one in which the first mortgage 
is a legal mortgage, with regard to the extent of negligence in the 
prior mortgagee, required to make him forefeit his right of pri- 
ority over the subsequent mortgagee. He further held that the 
conveyance “of the legal estate to the defendant could not help 
him, as Wilkinson was aware of the plaintiff's prior mortgage, 
and was bound to cunvey the legal estate to him, in preference to 
the defendant. The defendant appealed,- contending, first, that 
the same degree of negligence was not necessary in a prior 
equitable mortgagee, asin a prior legal mortgagee, to postpone 
him to a subsequent mortgagee, and secondly, even if that were 
otherwise, the possession of the legal estate gave the second mort- 
gagee priority. The Court of Appeal did not decide the first point, 
but reversed the decision ou the second. The Court held that, as 
the defendant has not assisted or connived at the fraud on the 
plaintiff and had originally advanced his money bona fide, he was 
entitled to the benefit of the legal estate he had obtained, notwith- 
standing notice of the prior mortgages. Held further, with respect 
to an argument that in conveying the legal estate to defendant the 
trusts of the will were violated by Wilkinson, that Wilkinson, 
having bought the legal estate expressly for the defendant, was 
‘tight in conveying it to him. ‘The Judges said that, though he 
might be guilty of a breach of trust towards the beneficiaries 
under the will in conveying the legal estate to the defendant, this 
could not help the plaintiff, fora trust or equity to affect the 
conscience of a person, who gets in the legal estate, must be a trust 
or equity in favour of the person against whom the legal estate is 
set up, and not in favour of a third person. 
Halifax Joint Stock Banking Co. v. Gledhill. 
| [1891] ICh. 31. f 
Alignations to defraud credttors—Bona fide purchase. — 
A person made a *settlement of property with intention to [* 186] 
defraud his creditors, and in the settlement reserved a reversionary 
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interest for himself. He subsequently made an equitable mortgage 
of this reversionary interest to a person, who advanced money bong l 
fide. In a suit by creditors to set aside the settlement on the ground 
that it was made in fraud of creditors: Held by Kay J. that the term 
“ bona fide purchaser” includes a purchaser of any interest under 
the deed impeached, whether the interest be legal or equitable ; 
that the interest of the equitable mortgagee of the settlor’s rever- 
sionary interest was therefore protected, though the settlement was 
void as against the plaintiffs and other creditors of the settlors. 
A similar construction would seem to hold good with regard to 
S. 53 of the Transfer of Property Act. 13 El. Ch. 5,5. 1, is similar 
to the provision enacted in the first paragraph of S. 53 of the 
Transfer of Property Act, and the rights of boma fide purchasers are 
saved by S. 5 of the English Statute as by the last paragraph of 
S. 53 of the Indian Act. 


[* 184] CRIMINAL RULINGS.” 


1. Enhancement, meaning of; Criminal Revision 460 of 1888 
North Arcot. 


Appeal Case No. 20 of 1888 onthe file of the Head 
Assistant Magistrate.—In Calendar Case No. 112 of 1888 on his 
file, the Sub-Magistrate of Kalahasti convicted and sentenced the . 
accused to 3 months’ rigorous imprisonment for cheating. - On 
appeal, the Head Assistant Magfstrate upheld the conviction, 

|” but modified the sentence into one of 2 months’ rigorous imprison- 
ment and 30 rupees fine, orin default, one month’s additional 
rigorous imprisonment. The District Magistrate submitted that 
the modified sentence seemed to him to resemble an enhancement of 
the sentence. The High Court did not think there was any en- 
hancement of the sentence. If the accused was in a position to 
pay the fine and paid it, the nature of the sentence would be 
altered, but the sentence would not be enhanced. If he could not 
and did not pay the fine, the sentence would remain unaltered. 
27th August 1888. 

2. Oral. acquittal—Subsequent written judgment convicting 
the accused—Crimtnal Revision 691 of 1888, North Arcot. 

Calendar Case No. 126 of 1888, on the file of the and Class 
Magistrate, Gudiattum.—In this case the Taluq Magistrate 
appeared to have orally acquitted the accused, but in delivering 
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his written judgment he. convicted him. The referring officer 
submitted the opinion of the Joint Magistrate (on appeal), that 
though the sentence is right on the merits, the appellant is in ille- 
gal confinement, having been orally acquitted, as ilegal, The 
High Court was of opinion, that as there was a written judgment, 
the oral declaration should be ignored altogether. The Joint 
Magistrate, who had already formed his opinion on the merits, 
was directed to pass judgment in accordance with law. 2o% 
December 1888. 

*3. Jotnder of charges—Criminal Procedure Code, S. 233— [* 195] 
Commitment quashed.—Criminal 2Revtston 385 of 1888, North 
Arcot. ; | 

In Calendar Case No. 25 of 1888 0n the file of the Sessions 
Court. The accused was committed to the- Court of Sessions on 
two charges, ist for the murder of his child, S. 302 I. P.C., and 
andly, escaping from the custody of the Police after arrest, S. 224. 
Prisoner was tried on the rst charge and acquitted and the Ses- 
sions Judge, treating the and head of charge as void—the com- 
mittal under that charge being illegal (S. 233, Cr. P. C.)—. 
requested the High Court to quash the commitment under S. 224. 
The High Court, observing that the allegéd offence under the and 
head being triable by a Magistrate, the committal to the Court of 
Sessions was wrong, quashed the commitment under that head. 
4th August 1888. 

MISCELLANEOUS.* [160 161] 

Proceedings.—The Madras High Court, having recently had 
occasion to direct the withdrawal, as illegal, of an order issued by 
a Divisional Magistrate, informing a Subordinate Magistrate, that 
a certain uncertificated person was “ not a proper person to be 
allowed to appear in criminal cases as a pleader, ” deems it desir- 
able to circulate its observations on the case in question, for the 
purpose of reminding Subordinate Courts of the conditions under 
which private pleaders may be permitted to appear and plead. 

2. ‘The law gives to every Magistrate a discretion to permit 
persons, other than advocates and vakils, toact in criminal pro- 
ceedings before him. This discretion is to be exercised by the 
Magistyate, according to the circumstances of each individual case, 
and an order of the kind described above would, if operative, 
improperly restrict the use of this discretion. - 
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3. “The High Court considers it necessary, however, to add 
that the custom which, there is reason to believe, largely prevails 
in inferior Courts, of allowing unlicensed persons to practise 
systematically, and as a matter of course, is very reprehensible. 
Every Magistrate is bound, in each case that comes befare him, 
to use the. discretion vested in him by law, before giving audience 
to an uncertificated pleader, and in deciding whether permission 
should be given or not, the character of the person appointed to 
plead is one of the matters to be taken into consideration. (3074 
October 1890.) 


The following Rules have been framed by the Madras High 
Court under 5. 37 of the Letters Patent (amended). 


I. Appeals to the High Court, Appellate Side, under S. 15 
of the Letters Patent, from the judgment of a Division Court on 
the Appellate Side, confirming the judgment of a lower Court 
under S. 575, Civil Procedure Code, or from the judgment of one 
Judge of a Division Court on the Appellate Side, sball be preferred 
within 30 days after the date of the judgment appealed from, 
unless: the Court, in its discretion, on good cause shows, shal] 
grant further time. 


2. Such appeals, if from the judgment of a Division Court, 
confirming the judgment of a, lower Court, under S. 575, Civil 
Procedure Code, shall be heard by a Division Court consisting of 
at least three Judges, including both or neither of the Judges of 
the Division Court, fron: whose judgment the appeal is preferred; 
and if from the judgment of one Judge of a Division bench, shall 
be heard by a. Division Court consisting of at least two Judges, 
other than. the Judge from whose judgment tig appeal is 
preferred. 

3. Such appeals, if from WA shall be written on th” 
stamp paper prescribed for appeals, and, if from orders, on the 
stamp paper presctibed for appeals from orders. (17th mee 
1890.) ` 

The following rules have been framed by the Madras High 
Court under 5. 652 of the Code of Civil Procedure :— 

Every application for the appointment of a guardian ofa 
minor defendant or respondent shall be supported by an affidavit, 
stating that the proposed guardian has no interest in the matters 
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in question in the suit or appeal, adverse to that of the minor, 
that he is a fit person to be so appointed and that ha consents to 
act as guardian. But no order shall be passed on such applica- 
tion, when made.by the plaintiff or the appellant, urless the Court 
is satisfied that notice of such application was duly served upon 
the father or the guardian of the minor, or upon the person with 
whom the minor resides, six clear days before the day named in 
such notice for the hearing of the application. (2154 November 1890.) 


The following additions and alterations have been made by 
the Madras High Court to the rules framed under the Legal Prac- 
titioners Act :— 


Note to Rule 11:—After the Pleadership Exanlination to be held 
in the year 19c4, no person will be entitled to appear for the First 
Grade Pleadership Examination, unless he shall have obtained 
the Degree of Bachelor of Arts of one of the British Indian Uni- 
versities, or shall have passed such examination 2t one of the 
English, Irish, or Scotch Universities, as may hereafter be declared 
to entitle him to admission tothe Pleadership Examination of the 
First Grade. 


The following shall be added to Rule 12, Clause (6) :— 

“Or the Madras Upper Secondary Examination, or any pub- 
lic examination in the Bengal or Bombay Presidency, which shall 
be accepted by two Judges of the Court, as being in their opinion 
equivalent to the Upper Secondary Examination. ” 


Note to Rule 12, Clause (6):—After the Pleadership Examina- 
tion to be held in the year 1894, the words “ First Examination 
in Arts of one of the British Indian Universities, or other exami- 
nation which may hereafter be declared equivalent thereto” will 
be substituted for “ Matriculation Examination of any British 
Indian.University.” (1024 September 1890.) 





. HINDU LAW—PARTIAL PARTITION.* 


The question which we propose to discuss is this—Suppose, 
in a Hindu family governed by the Mitakshara, some of the mem- 
bers become separate after effecting a partition of their shares, and 
the others continue to live together for some time and then wish to - 
effect a partition among themselves, on what principle are shares 
to be allotted to them ? Is it on the basis of the partition effected 
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"on the previous occasion, or irrespective of the same, regard being 


had only to the state of the family at the time of the second parti- 
tion ? The Madras High Court has: taken the view that regard is 
to be had to the shares allotted at the first partition in computing 
the shares to be allotted at the second divison—J/anzjanatha -v. 
Narayana." We wish to examine the ‘correctness of this decision. 
The facts of the case in question may -be briefly stated as follows. 
A Hindu father had two sons A and B. A hada son C who had 
theree sons C,, C,, C, ; B had three sons D, E, F. D had a son 
D,. E, three sons E,, Ez, E,; and F, one son F,. The genealogi- 
cal tree of the family may be drawn as below -:— 





A B 
| ee EN EN 
C D E F 
|- | | | 
C, C; Œ D, oo F, 
; l = E, Ea Ez 


The first two sons of C, that is, C, and C z, the three sons of 
E, and the son of F brought a suit against the other members of 
the family in 1867 for partition and got a decree. The family 
property was divided into twelve shares, out of which six shares 
were allotted to A’s branch, in which there were four co-parceners, 
including C.*C, and C, therefore got between them three shares. 
Out of the six skares allotted to B’s branch, four went to the repre- 
sentatives of E and F. .C,C, and D, continued to live together. 


C died in 1872. His son, Cg, ‘brought a suit after his father’s death 


against D, for partition. Out of the five shares which remained 
in the enjoyment of the two co-parceners, the Sub-Court awarded 
to the plaintiff two and a half shares, on the ground that in 
allotting shares ata second partition, the then ‘state of the 
family should alone be considered, and not the state of the family 


when the other members separated fromit. The High Court . 


dissented from this view. Muthusawmi Atyar J. held that.the 
rule on which the Sub-Judge had acted, that as between different 
branches, divison should be by the stock, and that as between the 
sons of the same father, it should be per capita, had reference to 
cases in which all the co-parceners desired partition at the same 

1, (1882) I,L.R. 5M. 362 (The point raised in this case isas difficult as it was 
novel :—ED. ] 
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time, and t ..t it should not be applied indiscriminately to cases of 
partial division. The principle on which the rule was based was, 
that those who had capacity to confer equal spiritual benefits on 
the common ancestor ought to take equal shares. By applying the 
rule to families, where there had already been a partial division, 
he held that the principle of equality, from which the rule of 
division by the stock is deduced, was violated. Asan instance, 
he cited the case of two brothers A and B each having two sons. If 
the two sous of A first separate from the family, and if A should 
afterwards desire partition from B and his sons, A would get, 
according to the principle laid down by the Sub-Judge, two-sixths 
share at the first partition, and a moiety of the remaining four- 
sixths at the second partition, and thus his share would, on the whole, 
amount to four-sixths, which isin excess, by one-sixth, of the 
moiety which alone he was entitled to get. As, at the first parti- 
tion, allotments due to the other co-parceners were determined by 
an act of the mind, for the purpose of computing the shares which 
were allotted to those who desired to separate, the same should be 
taken.into account in calculating the shares to be awarded at the 
second partition, in order that unequal partition, which is forbidden 
by law, may be avoided. He held that his view was confirmed 
by the Smrithichandrika? (Ch. xii, para. 4), in which it is said 
with reference toa second partition among re-united parceners, that 
the shares may be unequal, where the common wealth at the time of 
re-tnion* is made up of disproportionate contributions, and the in- 
equality must be proportionate to the difference in the extent of the 
contribution made by each parcener at the time of re-union. He, 

however, held that the principle laid down by him was subject to 
the reservation, that the shares of co-parceners in each branch 
might increase or decrease, according as existing co-parceners 
died, or new co-parceners were born, and when the joint family 
consisted of several branches, and one of those became extinct, the 
interest of that branch would survive to the others. He then dis- 
cussed the question as to the status of the undivided members of 
a family, where there is a partial partition, and expressed his 
doubt of the soundness of the view taken by the Calcutta High 
Court? that their status is that of re-united parceners.? He 

1. Kristnaswamy lyer’s Translation p. 208, See also Ch XII paras 3, b, 6, 7, 
2, (1879) I. L. R. 5 C. 474. 


3. The Judicial Committee, however, apparently affirm this view. See Dalabuy v, 
Rukhmabai ; (1908) I. L. R. 30 C. 725, 


BR 2I 
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thought that there could be no re-union without. a previous par- 
tition," and that the mere arithmetical computation of the shares 
of those who did not seek partition, in order to ascertain.the 
share of those who did seek partition, did not amount to a legal 
partition.? But being of opinion that this view did not in any 
way affect the decision of the case, he held that the plaintiff in 
addition to his own 13 shares succeeded by right of survivorship 
to the 13 shares of his father C, and decreed to him three shares 
out of the five. The same view was taken by Zznes, Officiating 
Chief Justice. The question discussed in this case by these two 
learned Judges is no doubt a novel one, and is certainly beset ` 
with difficulties. The point of the decision seems to have es- 
caped even the keen eye of Mr. Mayne, who though he cites the 
case (note q, page 510 of the 4th edition),3 misses the point de- 
cided by it. Messrs. West and Buhler notice the case in note (b) 
page 698 of their book, and think that the suit by C, and C , in 
the lifetime of their father C was not maintainable. In regard to 
the principle, however, which was decided by the case, they ex- 
press neither assent nor dissent, but simply state that by the 
introduction of the principle of deduction proposed by the Madras 
Court in the case of partial division, aresult is brought about 
identical with that contended for in the Mayukha in the case of 
re-union * (Chap. IV, S. 9, pp. 2, 3), and that according to the 
theory of those who regard a partial partition as involving a 
general partition and partial re-union, each branch and sub-branch 
would be regarded as having rejoined with a share diminished by 
the sub-share of the severed member. The rule laid down in the 
[* 200] Mayukha in? the case of re-union is similar to the onein the Smrithi- 
chandrika® that the shares of re-united co-parceners at a division 
are proportional to those brought in by them at the time of their 
re-union. It appears to us, that if the principle laid down by the 
l. The Privy Council held in Balabue v. Rukhmabai (1908) I. L. R. 30 C. 725; 
30 J, A. 130 that a re-union can only take place between persons who were parties to 
the original partition. These persons should bear certain relationships. See Batkishen 
Das v. Ram Narain Sahu (1903) I. L. R, 300, 738 ; 301, A. 139 P. C. :—Ed, 
2. This view of the Madras Court did not apparently meet with the approval of 
the Privy Council in the case of Balabuz v, Rukhmabhai, supra. 
3. See-note (v) p 640, para 473 (6th Edition.) 


4, Stokes H. L. p92, [But placitum 3 is really difficult to understand. 


b. Ch. XII para 4. Krishnasami Iyers translation p, 208. See also Viramitrodaya 
Ch, IV: See Sirkar’s Translation, p. 204. 
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Madras High Court can be accepted as sound, it can only be on 
the ground, that in all cases of partial division, there is a general 
partition, and partial re-union of those who continue unseparated 1, 
Muthusamt Iyer J. doesnot cite any authority as justifying the no- 
vel principle he has enunciated, except the rule laid down in the 
Smrithichandrika in cases of re-union. He also justifies his 
conclusion on certain equitable grounds which we shall deal with 
later on. ‘The question which suggests itself is:—Why should a 
tule, which is laid down in regard tore-union, be applied toa 
case of partial division, unless such partial division amounts to a 
‘general division and subsequent partial re-union? No authority 
is mentioned as justifying this mixing up of the different princi- 
ples applicable to a Hindu family, according as the membets are 
undivided, or divided, or re-united,and acccording as the property 
which may be in dispute is the self-acquired property of any of 
the members, or the joint property of the family. The rules laid 
down in each of these cases are clear and distinct. If a Hindu is 
a member of an undivided Hindu family and the property is the 
joint property of the family, the law of partitionand succession in 
regard to the same is governed by the law .applicable to an un- 
divided family. If he is a divided member, the rules of devolution 
R his family property are the rules laid down as applicable to a 
divided member, and similarly if he has re-united with any of his 
divided co-parceners, the rules of partition and succession of the 
property are those laid down as applicable to re-united members. - 
The law further recognizes that thesame member may be divided 
in regard to some property, and undivided, and perhaps re- 
united, in regard to other property. But we are not aware of any 
case, in which it has been held, that in regard to one and the 
same property, some of the rules applicable to undivided pro- 
perty, and some of the rules applicable to divided property, are at 
one and the same moment tobe applied, tosettle the law of 
partition or succession in regard to that property. In the case in 





[1. That this seems to be theory having the sanction of the Privy Council will be 
seen from the case of Balabua v. Rukhmabdai; (1903) I. L. BR. 30 0, 725. The Privy 
Council say that it must be presumed that there is a partition and that subsequent 
re-union must be a matter of proof. But we do not think the Privy Council can be 
taken to havé said that it is not open to some of the parties to remain undivided and for 
the others to separate where that can be proved. Such a partition cannot be made 
compulsorily by the Court. It may come into existence in a voluntary partition— ED.) 


en 
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question the status of C, and D, is considered to be that ofun- 
divided members of a Hindu family, because the Court distinctly 


[* 201] finds that there has been no partition between* these two mem- 


bers, and yet the Court applies the rule applicable to re-united 
members to settle the shares on partition of the family property 
of the members of this undivided family. Mr. Justice Muthu- 
same Atyar says that the rule that as between different branches, 
division should be by the stock, and that as between the sons of 
the same father, it should be fer capita, should not be applied 
indiscriminately in cases of partial division. The discrimina- 
tion he would use in applying the rule is to take the shares 
allotted at the first division as the starting point to settle the 


shares in the second division. In other words the rule applied — 
is not the original rule with any discrimination, but a different 


rule. Supposing we do try to apply the rule, we are confronted 
with difficulties which the learned Judge has not attempted to 
solve, Take the following case; a father A has two sons Band 
C and two grandsons E and F by another son D deceased. B and 
E sue the others for partition and get their shares. If the pro- 
perty is divided into thirty-two shares B would get 8 shares and 
E4 The remaining 20 would remain with thefamily which 
continues undivided. Supposing A has another son G born to 
him subsequently by another wife, and he sues for partition A, C and 
F ; to what share would he be entitled? If the rule applicable 
to an undivided family were to be applied, then out of the 
twenty sharesremaining in the hands of the family at the time of 
the second suit G would get five shares. But according to the 
rule laid down by Muthusami Aczyar J. the shares of A, C and 
F have already been fixed. In what proportion are deductions to 
be made from their shares to make up the share of G? The 
shares of A, C and F at the original division were 8, 8, and 4 
tepectively. IsF to contribute one-half of what the others con- 
tribute or as much as the othersdo? If the rules applicable to 
an undivided family were applicable he would contribute equally 
with the others. If the rules applicable to a re-united family were 
applicable we think he would contribute only one-half. Suppose 
A and C were to die, in what proportions would F and G be 
entitled to divide the shares of the deceased persons, and would 
B be entitled to a share in the same with Gas would apparently 


— 
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be the case if one a case of re-union proper? ? It is, therefore, 
clear that the lawon the subject would get into utter confusion 
unless it were settled once for all, whether the status of the 
members is thatof undivided or re-united* members of a Hindu 
family and the rulesapplicable to either applied in their integ- 
rity. The Madras High Court rightly enough takes the view 
that though some of the members may have severed their connec- 
tion, the remaining members constitute an undivided family, and 
that the mere fact that their shares had to be ascertained in 
order to settle the shares of those who wish to sever their con- 
nection with the family, does not amount to a partition among 
all the members of the family. Thereis clear authority to sup- 
port the view of the Madras Court. The Privy Council has taken 
this view in the cases of Rewun Prasad v. Radha Bibee? and 
Mussumat Cheetha v. Mthen Lall.3 These cases are referred to and 
discussed by the Calcutta High Court in Upendra Narain Myti 
v. Gopee Nath Berat to which Mr. Justice Prrzsep who was 
one of the Judges that decided the case of Radha Churn Dass v. 
Kripa Sindhu Dass® was a patty. The Court expressed its 
dissent from the view expressed in the earlier case, and held that 
the separation of one member ofa joint Hindu family did not 
necessarily create a separation between the other members nor 
cause the general disruption of the family, and Mr. Justice Pyrin- 
sep stated that if the judgments of the Privy Council noted above 
had been brought to his notice on the previous occasion, his 
judgment then would have been different. Mr. Mayne (para. 451) 
also takes the same view. [But see the present edition where he 
takes a different view in the light of the Privy Council decision to 
be noticed presently—para 492, 7th Ep. In Sudarsanam Maistry 
v. Narasimhulu Maistry® Sir V. Bhashyam Atyangar J. referred to 
the previous cases bearing on the question of partial partition and 
laid down the dzefum that after such partition the remaining 





1, [This raises the question as to the rights of an after born son. There is a consider 
able*conflict among the Sanskrit writers as to the nature and extent of these rights. 
There is, therefore, not much good in referring to these rightsin the solution of the 
question under consideration :— ED. | 


2. (1846) 4 M. I. A. 137 (168) (where, however, all that was said was that a 
divison may be either total or partial :—ED.| 
6 


3. (1867) 11 M.I.A. 369 at p. 386. 4. (1883) LL.B. 9 C. 817, 
5. (1879) I, L, R. 5 0. 474. 6, (1901) I. L. R. 25 M, 149. 
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members continue as an undivided family and not as re-united 
members. See at pp. 156, 157. But apparently this view cannot 
be maintained after the decision of the Judicial Committein Bala- 
bux v. Rukhmabat* where the above iudgment of Bhashyam 
Azyangar was cited. Their Lordships observed: “There is no 
presumption when one co-parcener separates from the others 
that the latter remain united. In many cases it may be neces- 
sary in order to ascertain the share of the out-going member 
to fix the shares which the other co-parceners are or would be 
entitled to, and in this sense the separation of one is said 
to be a virtual separation of all. And their Lordships think that 
an agreement amongst the remaining members of a joint family 
toremain united or to re-unite must be proved like any other 
fact.” How far these observations will affect the view taken by 
the Indian Courts previously is a question for solution hereafter. 
This much may be stated, that there is no presumption that when 
one separates the others remain united. There must be an agree- 
ment to unite at any rate and this must be proved like any other 
fact.—Ep.]. The status of the family being that of an undivided 
rather than that of a re-united family [but see the qualification 
already stated—Ep.| the only reason, as far as we can ste, 
which is urged for applying a rule different from the one applica- 
ble to an undivided family is, that,otherwise, an equitable partition 
cannot be effected. Mr. Justice Jzzes gives as an instance the 
following case. ‘A has ten sons and B, his brother, ten sons. If 
‘nine of A’s sons separate leaving A and B with ten sons, then 
‘there would be twelve persons to share. Would A who atthe 
‘time of the separation of the nine sons was entitled to 
‘ one-tenth of one-half the entire family property or one-twentieth 
of the whole, be now entitled to no more.than one-twelfth of the 
half or one twenty-fourth ™ The arithmetical calculation 
of the shares is not correct, but it does not affect the line 
of argument.2 The property will have to be divided into 
twenty-two shares out of which the nine sons of A would 
get nine shares and the remaining thirteen shares would be 
enjoyed 'by A and his one undivided son and B and his ten 
sons. Supposing A and his son wish subsequently to effect a 
773. (1903) LL.R. 30 C. 725 :8.0.L R. 301. A. 130. : 

2. Apparently according to the Privy Council there can only be an agreement to 
reunite in such a CASE, 
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“partition with B and his sons, the question is, whether the former [* 203] 
are entitled only to two shares out of the thirteen or six and a half 
shares. The Officiating Chief Justice says that a re-union would 
not take place on the latter understanding, which would lead to 
an inequality of apportionment to those entitled to equal shares, 
and would be in conflict with the rule of Hindu law requiring 
equality. But as he himself states later on, there is no question 
of re-union here. Probably a re-union may not take place on such 
terms and even in the case put forward by the learned Judge, B 
would not have agreed to remain undivided with A, when his 
nine sons claimed their shares. It would always be open to B to 
insist on a complete partition being effected between himself 
and his brother. The question, however, arises whether in the 
absence of any such expression of will on the part of B to sever 
his connection with A, the Court is justified in dealing with the 
tights of the parties on the basis of the existence of such an ex- 
pression of will. Both the Judges declare that otherwise there 
would be an inequality of shares. We do not see our way to 
accepting this view as correct. There is ‘no inequality in the 
shares at the time of the second division, because each gets one 
half of whatever property is left with the family at that moment: 
It canuot even be positively said that the quantity of the property 
out of which these equal shares are taken, must necessarily be 
less at the time of the second division than what it was at the 
time of the first. It is just possible that owing to the prudent and 
careful management of the family affairs by the brothers or the 
managing member, the property at the time of the second divi- 
sion is ten times as large as it wasat the time of the first divi- 
sion. Supposing this result was due to the energy of A, 
what would be the equity of awarding him and his son only two- 
thirteenths out of the family property and giving the remainder 
to B and his sons. Or would the Court take an account of the 
family property as it was at the time of the first division and give 
effect to this rule of division only i in regard tothe same and Jet 
the brothers have equal shares out of the remaining property? 
Supposing A had instead of ten sons nine daughters and one son 
and B one son, the marriage of the nine daughters would be a 
legitimate charge on the whole family and not merely on the 
share of A so long as the family is undivided; if subsequent to 
the marriages A and B effect a partition there can be no doubt 
*that the principles of equal division of the ‘family property [# 204] 


>» 
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would operate very prejudicially to B’s interests and yet the law 
would give no help in such cases. 


It has further to be remembered that the practical carrying 
out of the rule after an interval of a generation or two from the 
date.ofthe first partition would be found to be extremely difficult 
and oftentimes to result in gross injustice being done. After 
giving our best attention to the subject we find ourselves unable 
to agree with the Madras High Court inthe view that it takes 
of the subject. It isneither supported by any text of Hindu law, 
nor by any decided case, nor is it supported by usage so far as we are 
aware. [But what is the usage ? Is it proved tobe otherwise:-— 
Ed.] It is merely a novel extension by the Court of the principle 
of equal division laid down in the Hindu law books as applicable 
to cases of partition offamily property. In practicethe cases would 
be found to be rare where a persori remains undivided with his 
brothers while his sons are divided from him. Such cases do arise 
only when a son misbehaves and he is sent away from the family 
after he is given his share, the family continuing in | other respects 
as before. 





A CASE HARDER THAN RUKMABADPS. 


I do not know whether you have any Doctors vf Mahomme- 
dan law among you at Madras. If there are any, I should like 
them to say what should be done in the following curious case, 
which has actually occurred. Khushal and Sidib were two 
brothers of the Sunni persuasion. | The latterhad a son Khudabux, 
the former had a daughter, Panob Khatun. Panob, when yet a 
minor, was betrothed to Khudabox who had attained maturity. 
But before they could marry, Khudabox happened to have a row 
with Khushal; and Khushal was persuaded by a cousin of his— 
one Choto—to break his promise to Sidib, and marry Panob Khatun 
in hot haste to Choto’s son Ahmad, a boy who was Panob’s junior by 
two years. The marriage was not consummated owing to Ahmad’s 
minority, and Panob continued to live with her father. Shortly 
after the marriage, a reconciliation was effected between Khuda- 
box and Khushal by their Pir(or spiritual guide), and through this 
gentleman’s influence, and with the sanction of the tribe to which 
the parties belonged, Choto, on behalf of his minor son “Ahmad, 

re 205] “passed a deed whereby in consideration of the abandonment of 
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certain rights of easement by Khushal and Sidib, he released 
Panob Khatun from the bonds of marriage. Panob was, there- 
upon, formally married to Khudabux with great eclat and 
rejoicings. As both she and her husband were adults, the marriage 
was of course consummated, and she subsequently became the 
mother of several children. Nine years after this marriage, 
Ahmad brought a suit against her for restitution of conjugal rights. 
He alsosought an injunction against Khushal and Khudabux. The 
suit was found to be within the period of limitation. An objection 
that the suit could not lie as Ahmad had not consummated his 
marriage was over-ruled on the authority of Rukmabhar's case! 
and the only important question, which remained to be disposed 
of, was whether the father of Ahmad was competent to annul 
Ahmad’s marriage by what is technically called Ahula.? 
There was no doubt that Ahmad, had he been an adult, could 
have so annulled his marriage, for “a wife is at liberty with her 
husband’s consent to purchase her freedom from the bonds of 
marriage” (Macnaghten VII—28). Ahmad had known of the mar- 
riage with Khudabux long before his suit. He had also taken 
no steps immediately on attaining his majority to have it set 
aside. His suit indeed was barely within time, and the evidence 
showed that if the rights of easement abandoned by Khushal and 
Sidib had not been re-asserted, no such suit wouid have been 
brought. To hold that the marriage with Khudabux was invalid 
was to make the innocent issue of the marriage illegitimate, and 
to force an innocent woman tothe bed of a person whom she 
loathed. To hold on the other hand that it was valid was to lay 
down that a father could dissolve the marriage of his minor son. 
This, however, could be no great hardship, as the father had 
power to create the tie of matriage independently of the wishes 
of the minor, and might therefore be fairly held by parity of 
reasoning, competent to destroy it. 

There is a passage in the Hidaya which bears on this sub- 
ject. It is as follows: “If a father transact a Khuda on the past 
of his infant daughter for a certain sum engaging to hold himself 
responsible for the payment, the Ahula is valid.” This same 
proposition is laid down in Shama Charan’s elaborate work, part 

1, (1886) I. L. R. 10 B. 301, 
2. Bee Abdur Rahman's Institutes of Mussalman Law, Art. 290, 
R 22 
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I, page 432, and in Baillie’s Digest, Vol. I, page 319. It might 
be, therefore, held that Khushal had authority to secure a Khula 
for his minor daughter.” Baillie says that the subseguenz sanc- 
tion of the girl is sufficient, and in the present case Panob’s 
conduct amounted to such sanction. 


Baillie, however, does not lay down the law so clearly as re- 
gards Khuda given by the father of a boy. His words are: “When 
a father has made a Kfula forhis infant son, zZ zs noè valid 
without any wating for the son's sanction.” ‘What is the meaning 
of these words ? Does Baillie mean that the rule applicable to the 
girl’s father is not applicable to the boy’s father? It is a pity that 
he is not more explicit. The question is one which ‘can only be 
properly decided by referring to the original work translated by 
Baillie?. 

Had Ahmad been a Shiah, his father would certainlv have 
had authority to give a Khula. ‘The author of the Hidaya draws 
a distinction between ordinary divorce, in which the husband is 
prohibited from taking anything from his wife, and Kula, which 
he defines as ‘ exchange of property for the person’ (see Hamilton’s 
Hidaya, page 113). Shama Charan Sircar, treating of the Imamiya 
law in Part II of his work, says at page 106: “ if ` Khula is con- 
sidered in the light of a divorce (Talak), it is void when entered 
into by a guardian for his ward; but if Khwlais not a divorcee, 
it is valid when given by a guardian for something in exckange. 
Baillie’s authorities and the Adaya clearly show that Kula is 
not a divorce. 

The parties concerned in this case dealt with poor Panob 
Khatun as if she had been a chattel. The Mahomedan Law 
unfortunately establishes an analogy between marriage and a 
contract of sale, and Khushal and Choto had the approval of 
their community and their spiritual counsellor in what they did. 
Ahmad himself showed by his inaction for nearly two years after 
attaining his majority that he had no objection to the arrange- 
ment adopted by his father. He was joint with his father ani had 
enjoyed the full benefit of the consideration given by Khushal 
and Sidib. To grant him restitution of conjugal rights—or 

3, See the explanation of this passage of Baillie as suggested in Art. 292 of 


Abdur Rahiman’s Institutes of Mussalman Law: “In no case can a father Consent to 
Khula repudiation iw the name of his minor son, nor can the father’s ratification 


render valid a repudiation pronounced by the minor son himself, n 
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rather their institution—would,, therefore, appear not only to be 
against the spirit of Mahomedan Law, but also against equity. | 


The highest appellate Court here has, however, interpreted the 
‘passage cited above from Baillie to mean that a Khula by a father 
on behalf of his minor son is ab ¢mztzo invalid and could not be 
*subsequently ratified by the son. The result is that Panob’s 
children are found to be illegitimate and ske herself has been 
ordered to render conjugal rights to Ahmad. 


Shtkar pur. DAYARAM GIDUMAL,. 





MITAKSHARA. 


Translators Note-—Though the next three slokas have no 
direct bearing on law, they are translated here for the purpose of 
rendering intelligible the elaborate discussion of zhe rules of 
interpretation contained in the commentary tc the 81st sloka. 


It has been said that women should be enjoyed for the purpose 
of begetting sons. The author now enters into further parti- 
cular's. l 

79. The nights favourable to women for conception are six- 
teen. He (the husband) shall cohabit on even nights. (So doing) 
he remains just like a Brahmachari. He shall avoid the parvas 
and the first fonr (nights). 

Rithu is that season for women which is characterized by 
fitness for conception. And that (season) is the 16 days and 
nights beginning from the day on which the menses appear. In 
such season on even nights—by the use of the worc ‘night,’ the 
daytime is prohibited—he shall cohabit, 7.2., approach (his wife) 
for begetting sons. The words “even nights” are used in the 
plural to denote the aggregate. And hence even in one and the 
same season he shall approach on all even nights that are not pro- 
hibited. Thus approaching, he is just like a Brahmachari, (z.e., 
a person who observes continence.) Hence where chastity 
(continence or sexual purity) is prescribed, as on occasions of 
Sraddha and the like, the sin of sliding from chastity does not 
attach to one who (thus) approaches. And, besides, he shall 
avoid the arvas and also the first four (nights). By the use of 


1. But see the different meanings of this term according to other commentators: 
Foot-note to Manu IV,§ 128, p. 149 of Vol, KKV of the Sacred Books of the East.. 
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the word garva in the plural, and by reason of understanding it 
conformably to its true or real meaning, the 8th and 14th nights 
are also included (among the ineligible days). So Manu has 
said? : “A man of the twice-born caste who isa Snataka shall 
always remain a Brahmachari? (z.e., chaste) even during the 
season (2.¢., the period favourable for conception or conjugal inter- 
course) on the new moon day, on the 8th day, on the full moon 
day, and on the r4th day.” * Hence he shall avoid the new moon 
and the other days, as well as the four nights commencing from 
the appearance of menses. ; 

80. Thus once approaching the female in a slender condition, 
when the moon is favourably situated, the male shall avoid the 
constellations Magha and Mula and beget a son endowed with 
good qualities. 

Furthermore, approaching the woman in the mauner afore- 
said, he should see that she is slender. And slenderness exists at 
the time by reason of the observance (Vratha) prescribed for a 
woman during menses.? But if it does not exist, slenderness 
should be produced, for the purpose of begetting a son, by spare 
and non-fatty food, etc., as it is said in the precept * “ta male 
child is born, if there is a preponderance of the semen, and a 
female child is born, if there isa preponderance of the ovum.” 
Even on an even night, if there is a preponderance ofthe ovum, 
the issue is really female, but with the form of a male. Even on 
an odd night if there is‘a preponderance of the semen, the issue 
is really male but with the form of a female. As time is the 
efficient cause (of the sex of the issue)” and the semen and the 


— 





Manu LV, § 123. Sacred Books of the East, Vol. XXV, p. 149. 
One who hus completed his studies and entered the order of house-holder, 


Je 
2. 
3. Vasishta Ch. V,§7. Angirasa, 8. 37, 38 and39, 
4, 


Manu 111849, Sacred Books of the East, Vol. XXV, p. 84. Paithinasi de- 
scribes the Vratha thus :—‘¢ A woman in menses should have the‘ same wear for the 
nights ; should not bathe: nor should bathe in vil; nor should clip her nails ; nor 
Should twist a rope; ror should clean her teeth; nor should wear a garland of flowers ; 
nor should use scents ; nor should use things stimulating amorous desires ; nor should 
drink with the left hand (or with a sma)] vessel).” Vasishta adds (Ch.V, §7) :—“Should 
sleep on the floor ; should not use collyrium ; should not sleep in day time ; should not 
tuuch fire; should not eat desh ; should not see the house (i.e, should go out of the 
house); should not laugh ; should not do anything ; should drink water wjth a big 
vessel or a copper vessel.” 


b. Ancther reading is " as time is not decisive.” 
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ovum are of greater influence being the material cause,” she (the 
wife) should be made slender. He (the husband) shall avoid the 
Magha and Mala constellations (those nights on which the moon 


isin them). When the moon is situate in an auspicious position, — 


as the eleventh mansion for instance (he may approach.) From 
the use of the word cha (lit. amd) it must be inferred that there 
should also be the advantage of the moon being in stars favour- 
able for the birth of male children, of auspicious Yoga (conjunc- 
tion of stars) and of auspicious Lagna (the appearance of any 
particular sign of the zodiac in the horizon). “Once”, z.e., on the 
same night, not twice or thrice (he may approach.) Then he 


begets a son endued with (good) qualities. “Male”, z. e., one who. 


possesses unimpaired virility. 


Having thus laid down the (Niyama) rule (to be observed) in 
season, the author lays down the rule (Niyama) which should obtain 
out, of season. 


81. Or remembering the boon granted to women, he shall act 
according to his wish 2 and be devoted to his wife alone, as it has 
been said that women should be protected. 


*Yathakåmi (according to his wish), z.e., one whose conduct 
is such as does not go against the wishes of his wife: He shall 
become (such). The word Va (or) is used to denote the adoption 
of an alternative rule (Niyama), and not to indicate the rejection 
of the previous alternative rule (Niyame). Remembering the 
boon granted to women by Indra, namely, “ He who disappoints 
your desire shall be a sinner” as it ís said where “They (women) 
said (to Indra): ‘We shall choose a boon. Let us derive issue 
from our courses. Let us cohabit for pleasure till we give birth.’ 
Therefore, women obtain issue from courses and cohabit for plea- 
sure till they give birth. Thus was their boon chosen.*” 


Besides he shall be devoted to his wife alone ; 2. é., he shall 
think solely of her. By the use of the word eva, he (the author) 
causes the prohibition of intercourse with other women from its 





l. That is, material out of which any thing is made. 

2. That is, without going against his wife’s wish ; see commentary below. 

8, Yajur Veda Taittriya Samhita Kanda, 2. Prapataka, 5. Anuvaka I. The story 
is that Indfa having become guilty of the murder of Visvarupa, son of Twashta, parted 
with his sin to the earth, to trees and to women, each of them stipulating for ‘a boon 
in return, Vide Vasishta, Ch. V, $8 


[#209] 
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being so mentioned in the Prayaschitta Smriti. The author points 
out the kuown advantage in both cases." By reason of the saying 
“women should be protected,” it has been declared that women 
should be protected. It has been already stated they must be well 
protected.2 ‘The protection there referred to is declared here 
to be by following their inclination and by uon-intercourse with 
other women. 


Is the rule “ he shall cohabit on even nights in the season”? to 
be regarded asa wzdht (apiirva-vidhi) ora niyama or a partsan- 
khya? It willbe stated (what it is) It is not a wah, by 
reason of the object being attained (even without the rule). Nor : 
is it to be regarded as a partsankhya, by reason of three objections 
attaching toit. ‘Therefore, those who know Nyaya‘(the mzmane- 
sakas) have taken ( 7. e., understood Jit to be a xeyama. What 
then is the difference between these kinds of rules? A vida is 
a rule which inculcates the performance of a thing which other- 
wise will not at all follow;® as, for instance, the rules that “a 
man shall perform agzthotra (oblation to fire): that ashtakas 
(sraddhas on ashtaka days) shall be performed.” 


Niyama isa tule which inculcates a particular mode only 
when otherwise (the thing) might be done in several modes; 
as, for example, the rule that a man shall sacrifice on even ground. 
By the rule that a man shall perform* the sacrifices gay UAATAT 
(sacrifices which ought to be performed on the new moon and the 
full moon days) sacrifice is enjoined by necessity or obligation (z.¢., 
is imperatively ordained, or asa matter of obligation.) And as 
it (¢.¢., sacrifice) cannot be performed except in (or at) some place, 
(the idea of) place is conveyed by the sense.” And placeis of two 
kinds—even and uneven. When the sacrificer wishes to perform 


That is, in acting according to her wish and in devoting himself to his wife. ' 
Yajnavalkya Acherakanda, § 78, p. 121 supra, 
Verse 79 supra. & 
The Sanskrit reading is iAd ¢ 

5. Lit. a vidhi isa rule conveying what (otherwise) is absolutely not conveyed 
(or not proved.) 





zw Ww Mm 


a 


6, Zhat is, inculcates something which in the absence of the rule will be optional 
The literal translation of this passage Is this — Niyama is a rule which extends (or 
applies) what follows in (cr according to) one alternative (or case) to what does not 
follow in (or according to) another alternative (or case) :— ED. 


7. Place is implied from the sense. 
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the sacrifice on evez ground, the precept that, he shall sacri- 
fice on even ground remains neutral or passive (z.e., has not to be 
resorted to) as the object of the rule has been (naturally) attained. 
But when he desires to perform it on uneven ground, then (the 
precept) that he shall sacrifice on even ground finds its use, as 
then (z. e., otherwise) its object would not be accomplished. The 
rejection of uneven ground is the true object or meaning (of the 
text) [z. e., is indicated thereby] by reason of the sacrifice being 
complete (or completed) only by performance at the prescribed 
place (and by reason of) a sacrifice not being one (ordained to be) 
performed according to the Sastra by (its) performance at a place 
not prescribed . Similarly, (there is the rule that) a man shall eat 
his food facing the east. This illustration from the Smriti is ex- 
plained by what has been said already. 

Where a singlerule or thing finds scope in various matters the 
reiteration of it with reference to some one matter for the purpose 
of excepting its application to others, is said to be parzsankhya; 
as, for example, the mantra (in the passage”) “He should take 
the rope (or halter) of the horse by pronouncing (the mantra) ; 
‘they took this rope (on the post) of the sacrifice’” is by its own, - 
force? applied to the taking of a rope which may be the halter 
both of a horse and of an ass.* By the rule that “he should 
take the halter of a horse” while it (mantra).is being again 
applied to the halter of a horse it is excepted from the halter of 
the ass). So also the rule that “five five-clawed animals are to 
be used for food.” Here it follows that the hare and the other 
(like) animals as well as the dog, and other (like) enimals, may 
be used as food according to one’s own desire. But the mention 
again of the hare, and other like animals excludes dogs, and 
other like animals (from the class of eatable things). What then 
is the proper construction in the present case? It is declared to 
be partsankkya. As the approaching of his wife during season 
is a thing natural to a married man, it is not a proper subject for 
vidhi. Noris it a subject for myama, because of the conflict 


EE AA AS Sy 


1. The rejection of uneven ground is the true object of the text, as a sacrifice is 
complete only by performance at the prescribed place and is not performed according 
to Shastra if it is performed at a place not ordained. 

2, Yajur-Veda, Taitteriya Samhita Kanda b, Prapatdka 1, Anuvaka 2, 

3. i.¢, by force of its literal meaning, 

4. In the performance of a sacrifice, 
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with the Griya Smrttzs (te. Smritis bearing on domestic duties.) 
The Grikyakaras? have laid down thus — After marriage a man 
shall be chaste for three nights, or twelve nights, or for one 
year,”? 


In this connection if before the twelve nights or (beforé) the 
year, the monthly course (or season) occurs (or approaches) by 
(holding)* that it isa myama to approach the wife during sea- 
son, the precept as to chastity will be defeated. Besides, .when 
the obvious import (or the inherent meaning) is (naturally) attain- 
able, itis proper to construe the passage? as invested with a 
special attribute or quality. As the approaching of one’s wife 
during season is only 2 matter of natural inclination, the proper 
explanation of the text js that ifa man approaches his wife af all, 
he shall do so ozly during season, 


Again, as even from the watyamika precept for the procre- 
ation of children, intercourse during season necessarily (not 
optionally) follows,” a miyara that a man shall approach his 
wife during season would be needless or meaningless. 


Again, ina Niyama, an Adrishtam® has to be devised7,. 
Further, if it isa Niyama that (she) wife has truly to be 
approached, during season, an impossible thing is prescribed 3 
in the case of one who is at a distance, of one who is disabled 
by illness, and other like (cause) and of one who is without 
(sexual) desire. 


Then again ina Niyama there is inconsistency of there be- 
ing both? a 21dhi 1° and an anuvada.t? Thus the same word 


— —— 








— -æ 


1. Writers ou Gribya or domestic duties, 


2. Aswalayana Grihya Sutra 1, 8, 11 and 12, 
. = Y 


3. TENANG RAA 


4. Itis proper to regard the passage (or text) as peculiarly relating to a special 
matter or limited to that which is specially enumerated. < 
b. Isto be implied as an obligatory (and not optional) act. 
6. A mysterivus, unseen, intermediary agency between the action and its fruit, 
7. No sach unforescen ageLcy has to Le devised here :—ED. 
8. Ar impossible or impraccicable sense (or object) is indicated :— ED, 
9. There is the inconsistency of the same text having to be construed both as a 
vidhi and as an antvada :— ED. 
10. The injunction that the wife shali be approached in season. ° 
11. Explanatory repstition ar reference to what is already mentioned, i.e, that 
which eXplains the vidhi or injunction (here, intercourse with wife.) 


noah 
Ta 
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pronounced once in one alternative reiterates by way of explana- 
tion what has been already established, and in the other alterna- 


‘tive enjoins or lays down an injunction. Therefore, it is proper 


to regard the rule a man shall go to his wife during the season 
only and not.on other occasions, as a partsankhya. 


But Bharuchi, Viswarupa and others do nct approve of this 
view, as (according to them) it is proper to regazd it (azz. the rule) 
as a niyama only by reason.of the fact that in order to carry out 
its own object or aim (v#z., intercourse) it has in one alternative 
(at any rate) to operate as a wdhi and also by reascu of the fact 


` that it declares non-approach (nou-intercourse) as sinful. Thus: 


y- 


“He who, being in the proximity of a wife who has bathed after 
the monthly course, does not approach her, incurs the dreadful 
sin of feeticide and there is no doubt about iti.” 

Nor is there the inconsistency of the same text being both a 
dhi and an anuodda,? as there is no anwedda (here) and as 
the text signifies a vidí. The objection that it (the same text) 
is both a vidhi and anuvddaatises (or applies) where for the pur- 
pose of limiting (or placing a limitation upon) what cught to be 
enjoined or prescribed, the same text is repeated (cr again ex- 
pounded) or explained (z.2., is treated as an anuvida) and is also 
prescribed (as a widhi) (with reference to some other purpose) in 
respect of a matter not already prescribed (z.e. with reference to 
something which cannot happen independently of the text). Thus 
in the objector’s argument (literally, the first pact of the argument) 
in the sruti or topic relaing to the wdyepéyasacrifice (in mimámsá) 
where the textis (or runs): “One desirous of the Kingdom of 
Heaven shall perform the vdjapéya sacrifice.” the (injunction 
as to the performance of the) sacrifice is repeated (or expounded 
again) for the purpose of limiting that which is ordained as 
the distinctive attributes of a vdgaféya sacrifice, The same (2. e., 
the performance of sacrifice) is inculcated (z.e., treated) as a vedhe 
in relation to (the resulting) attribute (in the attainment) of the 
Kingdom of Heaven. l 

*Here (in the case under discussion) an anuvide is not pro- 
per. As for the statement that in the case of a nyama an 


pad 








l. Pagasara 1V § 12, 
2. That is, the objection Lhat the same text has to be regarded both as a vidhi~and 
as an anuvada, 
R 23 
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adrtshtam* has to be assumed, it applies equally even in (the view 
that the text is) a partsankhya, as sin is attached to ane who 
approaches out of season.” As for the objection that the text is 
not a myama, as non-optional intercourse during season is established 
by the mere consideration of the rule for procreation of sons 
being a 2tyama,—that objection (or argument) is frivolous (or fall- 


acious). Let it be granted that the very rule as to procreation of | 


sons is a mnayama. The statement that in the text: “thus approaching 
the wife in slender condition, he shall ‘beget a son endowed with 


good qualities” 3 the rule inculcates the procreation of sous inde-. 
pendent of intercourse with a woman is not (sustainable). To the - 


same efficient cause, ávana, which has zztercourse as the means 
or instrument (faranika). procreation of sons is observed as the 
object of the act (Aarmatd)* by reason of the ‘passage : “thus 
approaching, he shall procreate a son endowed with good 
qualities?” as in the example : “a man performing the agnzhotra 
sacrifice shall attain Heaven.” 


Nor is there any chance of its being an impossible rule in the 
case of persons who are not near, &c., because the rule is pre- 
scribed only for men who are near and who are able, -by reason of 
the peculiarity stated inthe rules—“he who being near his wife 
who has bathed after menses does not approach her,°” and “he 
who being Aealthy does not approach his wife who has bathed 
after menses.” Absence of desire is also obwated by making 
the rule a niyama. It is not proper to construe the passage 
(containing the injunction) as invested with a special attribute 
(visésha) (i.e. as laying down qualifications) as in the case (where 
intercourse does not happen independently of the text) an injunc- 
tion (v2dht) becomes necessary to effectuate the intended object (or 
inherent meaning of the rule). There is no conflict with the 
Grihya Smritis either. If the menses. appear before the completion 
of one year, the sin of deviating from chastity (celibacy) does not 


attach to one who approaches as (it -does- not) on occasions of 


sraddhas, Sc. 
1. A mysterious, unseen, intermediary agency between the action and its fruit. 
- 9, Because here too, the connection between the act and its consequence i3 unseen 


3. YAjnawalkya § 80, supra, 
4, J. 6, By the passage “chus approaching, &c.” procreation of sona is prescribed 


as the object and intercourse is both the act or cause and the means :— Ep. 
5. Parasara lV, § 14, ; 
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Therefore, it is not proper to take the text asa parzsankhya, 
liable as it is to three kinds.of objections, vzz., cbandonment of (2.¢., 
violence to) the literal meaning (of the text), the assumption of a 
different (or another) meaning, and the annulment (or contradic- 
tion) of what is established by another pramana (or rule).* 


With regard to the rule that * “five five-clawed animals be 
eaten ”, it may be said that the rule is a mzyaina with reference 
to the eating of hares and the like, as in a case where it is not 
established (by pramana, t.e., when there is no desire) and it may 
also be taken as a fartsankhya with reference to the eating of 


hares and the like and with reference to the eating of dogs and | 


the like as in a case where it is established by pramana (i.e., where 
there is desire). Thus it is both a miyama and a farisankhya.? 
Nevertheless (although it may beso) in the view of the text 
being a niyama, there would be sin in not eating hares and the 
like, and no sin in eating dogs and the like. As this is opposed 
to the Smritis relating to expiation the text skould be taken only 
as a parisankhya. Thus the rule in the text?, “that meals are 
prescribed by the Smriti for the twice-born in the morning and in 
the evening” has been explained as a mzyama. If it were a part- 
sankhya then the rule “ they should not eat in the interval” will 
be superfluous. * 


The text in question being thus a niyama, it should be 
taken to mean fz every season, by reason of the maxim that when 
the cause (mila) recurs, that which is produced by or connected 
with it (za¢mticka) also recurs. 


The rule that ‘‘a man should act according to his wish”? (ze, 

. . . . ” . =” ’ 
without going against the wishes of his wife) is also a 27yama. 
Even out of season, if the wife desires, he shall gratify her. The 





1, In the present case for instance, by restraining natural inclination, 

2. It is a niyama where it applies to the animals enumerated in the text. I[tisac 
parisankhya where itextends both to the animals enumerated and to those not 
mentioned :— ED. 

3. [This is ascribed to Menu by Haradatta Misra in his commentary named 
Ujjvala on Apastamba Dharma Sutra but is not to be found in any pubtished edition of 
Manu. Tre text is found in Harita, Ch. JV § 69 — ED], 

4, [The author of Ujjvala regards it as a pavisankhya :— ED. | 


b, YAjnawalkya § 81, supra, 
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two rules of Gautama? “that a man shall resort during season” 
or “ that he shall resort on all but forbidden days” are also z#2ya- 
mas, A man shall resort during season and when his wife desires, 
out of season also, on all but forbidden days. It is needless to 


dilate further on the subject. 


CRITICAL NOTES. 

Ramabhadra Razuv. Jegannatha Razu.—: M. L. J. 
171—1. L. R. 14 M. 328.—In this case the Madras High Court 
consisting of Muthusam: Ayyar and Wer, JJ. held that where 
a suit is brought for possession of immovable property and suse- 
quent mesne profits, and the decree giving possession is silent 
about the mesne profits,a fresh suit will not lie for the mesne 
profits between the institution of the first suit and the decree, 
though it does lie for mesne profits for the period subsequent to 
the first decree. This decision is at variance with that of the 
Calcutta High Court in Mon Mohwn Sirkar v. The Secretary of 
State for India in Council? where O Kinealy and Ameer Alt; JJ., 
held that a fresh suit lay for the whole ese profits after the 
institution of the frst suit, when they bad not been dealt with by 
the former decree. First, it is dificult to understand the distinc- 
tion drawn by the Madras High Court between mesne profits due 
for the period subsequent to the first decree and the profits due 
between the institution of the suit-and the decree therein,? but 
we shall deal with this later on. It is clear that if the first suit 
contained” no prayer for subsequent mesne profits. 5. 13 is not a 
bar to a fresh suit for their recovery, NorisS. 244 an impedi- 
ment if the decree does not deal with them by virtue of the powers 
conferred by §. 211; because the last clause but one in 5. 244 
provides that nothing in the section shall be deemed to bar a 
separate suit for mesne profits accruing between the institution 
of the suit and the execution of the decree therein. Even before 
the enactment of this clause by Act X of 1877 the law was the 
same, for S. 11 of Act XXIII of 1861, which corresponded to the 
preceding portion of S. 244, was construed by all the High Courts 
and by the Privy Council not to preclude their recovery by fresh 





l. Gautama Sutras V, § 1 and 2, 
DN (1870) I, L. R. 17 G; 968, 
3, [This distinction is now unsustainable after the Ful: Bench decision in Auppu- 


samy Aiyer v. Venkataramier (1903) 15 M. L. J. R, 462, Ed.) 
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suit when the decree in the first case did not deal with them.— 
Pratapchandra Burua v. Rant Swarnamoyt', Radhabat v. Radha- 
bat? , Subbu Vencataramaryan v. Subraya Atyan*, and Sadaszva 
Pillat v. Ramalinga Pillar*+. It is equally clear that where the 
decree has dealt with subsequent mesne profits whether prayed for 
or not, by allowing or refusing them under S. 211, the effect of 
Ss. 211 and 244 aud of S. 13, will be to preclude a fresh suit for 
their recovery—Széaram Amrit v. Bhagoant Fagannatk®. 


The question remains as to whether afresh suit for mesne 
profits due between the institution of the first suit and the reco- 
very of possession, and prayed for in it, is maintainable when the 
former decree was silent about them. 9. 244 has no application 
because the decree has not dealt with them. It is argued by the 
Madras High Court that the mesne profits having been prayed 
for, Explanation 3 to S. 13 operates to make the silence of the 
decree amount to a disallowance of the claim. No such construc- 


‘tion could be put on the silence of the decree before the enactment 


of Explanation 3—see Gaurt Bayjnath Prasad v. Buchu Singh ° 
Does the addition of this clause make any difference? S. 13 
applies, we conceive, to a cause of action or a claim which had 
accrued to the plaintiff at the date of plaint. It cannot 
be said that the plaintiff is entitled at the dateof plaint to mesne 
profits which accrue subsequent to it. The plaintiff has no cause 
of action in respect of them, or at all events, assuming the cause 
of action to be thesame heis not entitled to make the claim. 
Under S. 130f the Code it is only with respect to claims or causes 
of action which he is entitled to, and does, set up that the bar of 
ves judicata arises. S. 211, C. P. C., gives tothe Court an extraordi- 
nary power to deal with subsequent mesne profits which it would 
otherwise not have, and the bar to a fresh suit in respect of such 
profits allowed or disallowed expressly arises by force of that 
section coupled with S. 13. If S. 21r and the allied clause in 
S. 244 did not exist, the Court would have no jurisdiction to deal 
with subsequent mesne profits and the bar of ves Judreata could not 
arisetinder S. 13. Where the Court states expressly that it does not 
choose to exercise the discretion conferred by S. 211, no such bar 


1. (1869) 4 B. L. R. F. B. 113. 2. (1867) 4 Bom H. C, A. C. J. 181 (F. B, 
3, (1869) 4 M. H. C. 257. 4, (1875) L. R. 2 L A. 219. 


5. (1869) 6 B H. O, A. O, J, 109, 6. (1868) 2 B. L. REN. 16, 
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under S. 13 can arise. And the silence of the Court or the decree 
cannot amount to anything more than that the Court has not 
chosen to exercise the power. 

Again, if we look at S. 209, C. P. C., an argument arises from 
the analogy* of a claim for interest on a bond subsequent to suit. 
Before Act VII of 1888, it had been decided in India and by the 
Privy Council that a fresh suit for interest or damages for the 
period between the decree in a suit on a bond and the execution 
of it, was maintainable—Setz Gokul Dass Gopal Dass v. Murli 
and Zalim.* That Act now provides, by S. 20, that when the 
decree is silent with respect to such interest no fresh suit will lie. 
The addition of this clause to 5. 209 broadly declaring in terms 
that the silence of the decree shall in all cases amount to disallow- 
ance of interest indicates that the Legislature thought that S. 13, 
Exp. 3, could have no application to cases where subsequent 
interest was prayed forin the plaint and the decree was silent 
about them. It follows from this that S. 13 can have no applica- 
tion either to the case of subsequent mesne profits not dealt with 
by the decree. 

It seems anyhow difficult to understand the reasoning of the 
Judges when they distinguish the claim to profits prior to decree 
from that for the profits subsequent to it. Iftheir Lordships are 
right in holding that S. 13, Exp. 3, applies, the silence of the 
decree with respect to the entire claim for subsequent mesne profits 
must amount to a disallowance of them zz Zofo, and if they are so 
disallowed, no subsequent suit lies for their recovery. It seems 
impossible to resist the suspicion that a feeling of sympathy for 
the rightful claimant has led their Lordships into inconsistency of 
reasoning. Even the process which their Lordships recommend 
of inserting in the decree the words “ subsequent mesne profits 
refused” cannot limit the disallowance tothe profits due up to 
decree, For the words to be inserted must have reference to the 
relief claimed, and if the relief claimed in the plaint was subse- 
quent mesne profits up to date of possession, the words to be insert- 
ed in the decree having regard to S. 13, Exp. 3 (assuming that it 
applies) must be “subsequent mesne profits up to date of posses- 
sion refused.” [The distinction taken in this case between mesne 
profits subsequent to suit and prior to decree and mesne pro- 
fits subsequent to decree bra been rightly held to be eee 

(1878) I. L. R, 8 C. 62, 
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on principle in a recent Full Bench case. In Kuppusamy Atyar 
v. Venkataramier 1 it was held by a Full Bench of the Madras 
High Court that the words “ relief claimed” inthe plaint in 
Exp. III. to §. 13, Civil Procedure Code,. meant only “relief which, 
assuming the defence fails, the plaintiff was “entitled to as of 
right.” Tn that case it was held that where a person brought a 
suit for possession and for mesne profits from date of suit and 
failed and on appeal reserved his claim for future mesne profits 
for a sepatate suit a second suit by him forsuch mesne profits was 
neither barred by ves judicata nor by S. 373, Civil Procedure 
Code. It is satisfactory to note that there is. upon this point 
a consensus of view in all the High Courts. For Allahabad, see 
the case of Ram Dayal v. Madan Mohan Lal? ; for Bombay, the 
cases of Bhivrav v. Sitaram 3, Kacha v. Laksimansing * ; and for 
Calcutta Hays v. Padmanand Singh. :—Ed.| 


Muthia v. Appasami.—I. L. R. 13 M. 504.—In this case 
the Madras High Court (Muthusam: Iyer and Best JJ.) held that 
where an application was made by an assignee-decree-holder who 
was also the auction-purchaser in execution, for delivery of the 
property from the judgment-debtor and refused by the Court of 
first instance, an appeal lay, as it was a question relating to the 
execution of the decree withiu the meaning of the clause in S. 244, 
Civil Procedure Code. This decision appears to us open to 
question. Ifthe purchaser be a stranger, no appeal lies as he is 
not a party to the suit as required by S. 244. But though in the 
case before their Lordships the decree-holder himself was the pur- 
chaser, ® as the decree had been completely executed by the sale 
of the judgment-debtor’s property and the satisfaction of the 
decree, weconceive the Court was functus oficio 7 so far as the 
execution of the decree was concerned except when the proceedings 
are re-opened fora valid reason. The mere fact that the Civil Pro- 
cedure Code contains provisions for enabling the purchaser to 
realize his rights under the purchase, and that they are contained 

1. (1908) 15 M.L. J. R. 462. 
2, (1899) I. I, R. 21 A. 425 3. (1894) I, L. R. 19 B. 532. 
4, (1900) I. L. R. 25. B. 115, 5e (1908: I. L. R. 32 C. 118. 
6 Even a purchaser from a decree-holder is a “representative” within the meaning 
of B, 244, CP.C, See Sandhu Taraganar v, Hussain Sahib (1904) T,L.R. 26 M. 87, 89, Ep, 


T. The theory that the Court would be functus officio the inoment satisfaction 
was entered must be accepted oum grano salis, 
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jn the chapter on execution of decrees, cannot make the questions 
arising between the purchaser gua purchaser and the judgment- 
debtor relate to the execution of the decree. The application of 
the purchaser whether* under S. 318 or S. 3341s on the basis of 
rights accruing on a valid execution and cannot be a proceeding 
in execution, Proceediugs in execution terminate with the reali- 
zation by the decree-holder, under process of Court, of the benefits 
due to him under the decree. The application of the purchaser 
for delivery of the property is not alink in the chain of proceedings 
necessary for the satisfaction of the decree. The purchaser may 
wait for two years after complete satisfaction of the decree before 
he applies for delivery, and how can such an application, even 
though it may be made by the decree-holder as purchaser, relate 
to execution ? To put a somewhat analogous case: If an ad- 
justment of a money-decree by the sale of the judgment-debtor's 
property to the decree-holder is certified under S. 258, all pro- 
ceedings consequent upon the decree must cease. And an appli- 
cation by the latter for delivery of the property purchased will not 
be a proceeding in execution. 

It has been held that the procedure prescribed by 5S. 318 is a 
cumulative remedy to the purchaser—see Keshor Mohunv. Chunder 
Natka. Yf a purchaser can recover possession from the judgment- 
debtor by regular suit? in addition to the special-procedure under 
S. 318, why should the decree-holder, if he happens to be the 
purchaser, lose that right as the owner of the property purchased? 
For the consequence of holding his application for delivery to be 
a question falling within S. 244, is to deny him that remedy. 
The learned Judges in coming to this conclusion rely upon 
the authority of two earlier Madras decisions — Vera Ra- 
ghava v. Venkata? and Vallabatn v. Pangunni.* The first was 
a case in which the judgment-debtor sued to set aside a sale on 
the ground of the decree-holdez’s fraud in bringing about the sale 
and the Court (Turner C. J. and Zanes J.) held that it was a 
~~ [It cannot cease when the decree-halder questions the validity or reality of the 
adjustment and applies for execution. The same principle will apply where the judg- 
ment-debtor questions the validity or reality, Inthe former case there is a question 


relating to the discharge or satisfaction and to execution, while in the latter case there 


is 2 question relating to discharge or satisfaction only :— ED.) é 
1. (1887) I. L. R, 140, 644, 
2, But see Kasinath v. ens (1901) T. L. R..25 M, 529, ED. 
3, (1882) I. L. R., § M. 217 4, (1889) I. L. R. 12 M. 454, 
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matter relating to execution and could not be agitated by a fresh 
suit between the parties; see Ballodeb Lali Bhagat v. Anadi Maha- 
putter >; Chintaman Rao Natu v. Vithabat*?; Brojo Gépal Strkar ~v. 
Buztr-un-nissa Bibi ?; and Mahendra Narain Chaturajv. Gopal 
Mondui*—but see the dissenting judgment of Ghose J. We do not 
think tliat these cases support the decision under consideration. 
Even though a sale has taken place, any application. which séeks 
to re-open the sale and the propriety of the execution, raises a 
question relating to execution. ‘The judges who decided the case 
of Vira Raghava v. Venkata® merely held that because the judg- 
ment-debtor was at liberty to re-open the proceedings in execu- 
tion on the ground of fraud, he should not be permitted to do 
so by fresh suit. Nor cau we accept the case of Vallabhan v. 
Paungunnt® as an authority for the principle now laid down. In 
that case Collins C. J. and Parker J. held that a petition by a 
judgmeut-debtor to recover from the decree-holder the difference 
between his bid for which the property was first knocked down, 
and the amouut realized by the re-sale on his default to. pay the 
deposit, raised a question relating to execution within the 
meaning of S. 244. Supposing this decision to be correct, it pro- 
ceeds upon the principle that the attempt to recover that 
difference which would have gone towards reducing the 
amount payable under the decree pro tanto was a matter relating 
“to the execution or satisfaction of the decree. Perhaps it may 
also be sought tobe supported by thelast clause of S. 293, as to 
which see Baijnath Saha v. Moheep. Narain Singh.” But this 
does not warrant the conclusion that a proceeding based upon 
the validity of a completed execution, for realising the benefit 
of substantive rights which accrue therefrom, as in the case of 
the purchaser seeking delivery, is one relating to execution. 


In the case of Ramanadan Chetti v. Kunnappu Chetti 8 the 
Madras High Court held that when one of two decree-holders 
purchased the property of the judgment-debtor in execution and 
certified satisfaction on behalf of both with the other’s . consent, 
the latter could not recover his share of the decree amount 


1 (1884) I L BR. 106,410, 2, (1687) Í L. R.11B, 588. ` 
3, (4894) I. L R. 15C. 179. 4, (1890) E. L. R. 170. 769. 

b. (1882) 1. L. R, 5 M. 217. 6. (1889) I E; R. 12 M: 454. 

7. (1889) LL R. 16 C. 535. 8, (1871) 6 M.H- O. 304, 


R 24 
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in execution under S. rr of Act XXII of 1861, on the principle 
that the decree had been executed and this was not a proceeding 
relating to execution. A seperate suit was, therefore, allowed. 
The Court, holding that a question between the decree-holders 
was one between the parties to the suit, based their decision 
that a separate suit was sustainable, on the mere ground .that 
S. rrof Act XXIII of 1861 did not apply as the matter did not 
relate to execution. We think -that this decision which was not 
cited to their Lordships in the case under notice lays down the 
right principle. The same principle has also been emphasised 
by Mahmood J. in Ramchhatbar Misr v. Bechu Bhagat! who held 
that no appeal lay from an order against an application to set 
aside a sale on the ground that the property was-not saleable in 
execution. Ina recent case—Huregobind Das Koiburto v. Issuré 
Dasi?—Pigot J., referring to the words “ relating to execution ” in 
S. 244, said that the question there was not “in respect to the 
furtherance of or hindrance to, or the manner of carrying out, 
the execution of the decree.” We, therefore, think that the 
application for delivery of property from the judginent-debtor by 
the decree-holder as purchaser, is not a question relating to the 
exectition of the decree. 


| On the question whether an auction-purchaser is a repre- 
sentative for the purposes of S. 244 (present 5. 47, C. P. C.) there 
seems to be a difference of opinion. A decree-holder who has 
purchased at auction has been held to be a party and to come 
within the scope of S. 244—see Kasenatha Ayyar v. Uihumansa’. 
Where the auction-purchaser is a stranger, it is still a moot 
question whether he can be regarded as a representative of any 
of the parties to the suit. A distinction has to be drawn bet ween 
a purchaser in execution of a mortgage-decree and a purchaser in 
execution of 2 money-decree. In the former case, he is regarded 
as a representative of the jud gment-creditor—see Kastnatha 
Ayyar Y. Uthumansa?. The distinction, however, has not been 
always kept in sight, and in some of the cases it has been held 
that an auction-purchaser in execution of a money-decree is also a 
representative coming within the scope of S. 47—see Sandhu 
Taraganar v. Hussain Sahib“ ; Manika Odayan v. FPajggopata 


1, (1885) LL.B. 7 A, 641 2. (1887) LL,R. 15 0. 181. 
8, (1901) 1.0-R, 25 M, 529 (532). 4. (1904) LL.B. 28 M 87. 
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Pillai.1 Doubt, however, has been thrown upon this latter decision 
and the real point decided in the former explained in the recent 
case of Krishna Sutapasti v. Surasvatula Sambasiva Row.? But 
even assuming that he is a representative of a party the 
further question arises whether proceedings taken by a purchaser 
to obtain possession can be regarded as coming within the scope 
of S. 244 as being proceedings relating to the execution, discharge 
or satisfaction of the decree. The High Court of Madras has 
repeatedly held that they were bound by priordecisions to hold 
that such proceedings were proceedings in execution and related 
to execution. See Ka/tayat Pathumayt v. Raman Menon? ; and 
Sandhu Tarunganar v. Hussain Sarb®, and for other earlier decisions 
see Lakshmanan Chettiar v. Kannammal* and Kasinatha A yyar 
vy. Uthumansa Rowthan.* The same view has been taken by 
the Calcutta High Court—see Madhusudan Das v. Govinda 
Priya Chowdhurani® ; but see, however, Sultan Sahib Mara- 
kayar v. Chidambaram Chettiar” where it has been’ held that 
an application under S. 318, C P.C., by a decree-holder purchaser 
was not an application in execution—ED. | 





NOTES OF INDIAN CASES. 

Shib Singh v. Sita Ram—I.L.R. 13 A. 76.—A creditor 
may sue for a debt, which is under attachment atthe instance of 
astranger, and 9. 268 (2), Civil Procedure Code, prohibits only its 
recovery and not the institution of a suit for recovery of the same. 
-~ Semble —Anorder of attachment under 5. 268 is not an injunc- 
tion, or order staying a suit under S. 15 of the Limitation Act. 

(This decision is approved by the Judicial Committee in the 
case of Bett Maharani v. The Collector of Eiawah? which was a 
case under S.485. ‘The Judicial Committee hold that the same 
tule which applies to attachment after decree (S. 268, C. P. C.) 
must also apply to all attachments :—ED.] 

Sohua v. Khalak Singh—l.L.R.13 A. 78.—An appellate 
Court may af any time order under S. 559, Civil Procedure Code, 


1, (1907) LL.R. 30 M. 607, 2. (1908) LL. 31 M' 177. 

8, (1902) LL R. 26 M, 740 (741). 4, (1900) LLR. % M. 185, 

5. (190!) L.L.R. 25 M. 6296 6. (1899) 1.L.R. 270, 81. 

7, 1909; 1. L. R. 32 M. 186. 8, (1884) L, L. R. 17 A. 198 (P. C.) 


whicb was an appeal from the decision in The Colleotor of Htawahv. Beti Mahanam 
(1892) I. L. R, 14 A. 162. 
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that aperson who was a party, in the original Court but mot 
impleaded in appeal when it wes filed, be made a respondent, and 
such power is not affected by the Limitation Act, even though the 
order may be made by the Court not of its own motion but on the 
application of any person—Menickya Moyee v. Boroda Prosad 
Mookerjee? and The Oriental Bank Corporation v. Charrtol ? 
Ranjit Singh v Sheoprasad Ram” dissented from. Under the 
section, the Court may make a Derson respondent, even though he 
was arrayed on the same side with the appellant in the original 
suit. 


[See also Bindeshri Naik v. Ganga Saram Sahu +; Imamuddin 
v. Liladhar ®, Pratap Narain Singh v. Rudra Narain Singh”; 
Guruvappa v. Dattatraya 7; Gyrish Chunder v. Dwarga Nath ® ; 
Fakesa Pasban v. Bibi Astin-cun-nissa® ; Pearmohun Mukerjee x. 
Naraindra.!? :— ED.) 


Abdul Majid v. Muhammad Faizullah—lI. L. R. 
13 A. 89.—A deed of assignment of a decree for sale of hypothe- 
cated immoveable property is not a document which comprises 
immoveable property under S. 49 of the Registration Act, as such 
a decree does not come within the definition of immoveable pro- 
perty under S. 2: 


2. Though a person cannot rove his title if. the deed is 
unregistered, yet he can take title under it. 


3. An application for execution, by the assignee of the 
decree, is a step in aid of execttion under Art. 179, Cl. 4, of Sch. 
II, and as such gives a fresh starting point for purposes of limi- 
tation ; though, at the date of the application, the deed of assign- 
ment not being registered, the assignee was not able to prove his 
title, the defect is cured by subsequent registration, which makes 
the document relate back to the date of its execution. 


4. Onan application for adjournment and return of the 
deed of assignment for getting it registered, an order was made 


1. (1882) LL.R. 9 C. 355.. 2. (1886) LL. R. 12 ©. 642, 

3. (1879) LL.R. 9 A. 487 4. (1892) I.L.R. 14 A. 155. 

5. (1892) I.L.R. 14 A. 524, 6, (1904) LL.R. 26 A. 528 1s.c; A. k J. 543 
7. (1903) 1.L.R 28 B. 11, 8. (1897) LL R. 24 C. 610. 

9 


. (1899) I.L.R. 27 C. 540. 19. (1905) I. LR. 32 Q. 582, 
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that the case be struck off for the present. Such an order means, 
not that the application is dismissed, but that it shall stand over 
for the present. ; | 

Pirbhu Narain Singh v. Sita Ram—IL.R. 13 A. 94.— 
In a suit for redemption bv a mortgagor, who alleged that the 
mortgage amouut had been paid, redemption was decreed on 
condition the mortgagor paid a certain sum” to the mortgagee. 


On appeal by the mortgagor, Meld, that S.7, Ci. 9, of Act VII 
of 1870 applied as regards the court fee payable, and the same 
should be computed according to the principal sum secured by 


the mortgage instrument and not according ‘tothe sum which 


either party may allege to be due; Hdge C, J. Obiler, but in 
a case where the appeal is by the mortgagee, claiming 2 larger 
amount than was decreed, the court fee should be computed 
accordiug to the difference between the decree amount and the 
amount alleged by the appellant to be due. 


[In a later case, the Allahabad Court dissented from the rul- 
ing on the former point and held that S. 7, Sub-sec. 9, applied 
only to a suit and not to an appeal, and that, therefore, court fee 
need be paid only on the subject-matter in dispute in appeal— see 


Sch. I, Court Fees Act; Nepal Rai v. Debi Prasad +. This prin- 


ciple has been accepted by a recent decision of the Madras High 
Court--see Reference under the Court Fees Act*—which dissented 
from the decision of the Bombay High Court in Umarkhan ~v. 
Mahomed Khan 3 and distinguished an earlier ruling of the Madras 
Court in Reference under the Court-Fees Act S. 5 *,—Ep ]. 


Jawarti v. H. A, Emile—I. L. R. 13 A. 98.—When once 
a certain amount of damages was awarded, and a mandatory in- 
junction was granted, directing a trespasser who built a wall on 
another’s land, to demolish the same, a fresh suit will not lie for 
damages for non-compliance with the mandatory injunction, to 
compel the performance of which, plaintiff has his remedy in exe- 
cution. The mere fact that people have been afraid to take 


ree b 


1. (1905) I. L. R. 27 A. 447. 2. (1905) L IL. R, 29 M. 367, 

3. (1885) I. L. R. 10 B. 41 (45), 4. (1891) 1. L, R. 14 M, 480, Quere, 
whether it ia really distinguishable. The judgment speaks of institution fee for suit 
but the actual question was as to the proper fee for an appeal though the reference was 
as to the institution fee fur suit, 
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rooms in plaintiff’s house, fearing that some injury might happen 
to them is no fresh cause of action—Darley Marn Colliery Com- 
pany v. Michell * distinguished. 

Ramzan v. Gerard.—L L.R. 13 A. s00.—A’ surety under 
S. 336, Code of Civil Procedure, for the judgment-debtor ’s appear- 
ance when the Court wanis him and is applying for being 
declared an insolvent, is discherged as soon as the petition under 
S. 344 is filed, though the petition has not been disposed of — 
Koylash Chandrashapa v. Christophoridi > followed. [See also 
upon this point Yank? Das v. Ram Partab* ; Dwarka Das v. 
Tsabhat +, Imbichunnt Nayar v. Lalji Ram’; Krishna Iyer v. 
Krishnasamy®; and also Krishnan Nair v, [ttinan Nair":—ED]. 

Jogendro Bhupati Huorrchandra Mahapatra v. 
Nityanand Man Sing, —l..R. 18C. 157: le R. 17 L A. 128.— 
The Privy Council eld that an illegitimate brother was entitled to 
succeed to an ancestral Raj by right of survivorship to his legiti- 
mate brother though the iatter has left behind him 3 widows and 
a daughter The fact ofan estate being imspartible does not affect 
the rule of successions—see 1 M. L. J. 5. | 

Madho Parshad v. Mehrban Singh.—I.L.R. 18 C. 157: 
L. R. 171. A. 194.—The Privy Council “edd, that according to the 
Mitakshara Law as administered in Bengal (1) an undivided mem- ‘ 
ber cannot alienate his share without the consent of his co-par- 
ceners, or without necessity; (2) that when the alienation is 
set aside ai the instance of a co-fparcener, the money paid by the 
alienee does not form an equitable charge upon the share disposed 
of, though it might be a charge upon it if the alienor were alive.— 
Mahabteer Persad v. Ramyad,* distinguished. The present decision 
of the Privy Council leaves the course of decisions in the other pro- 
vinces unaffected. [See for zhe law of Bengal and the United 
Provinces Balgobind Das v. Narain Lai? and Bhagirathimisr vV. 
Sheobhik}®, and for the law in Bombay and Madras Gurlingappa 
v. Nandaps'? and per Bhashyam Airangar J.in Atyyagari Venks- 
taramayya v. Aiyyagart Ramayya””:—ED.| 


—————- — 





1. (1886) L. R. 11 A, C. 127, 2, (1887) l. L. R. 15 0. 171 
3. (1193) 1. L R 16 A. 37 4, (1874) 1. L R 19B. 240 
b. (1902) 1. L, R 24 M 56, 6. (1902) I. L. R. 26 31,366 
7. (1901) L D. R. 24 M. 637 8. (1873 123 B. I. R.90. o 
: 9. (1893) 1. L. R. 15 A 339: s,c. L.R. 20 1, A. 116 
10. (1898) I L. R 2 3. 325. 11. (1896) L L. R. 21 B 797 at p. 802 


12. (1902) I. L. R, 25 M. 6-0 at pp. 704, 705, 706, 711, 712 


~~ 
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Kishen Pershad Pandey v. Tiluckbhari Lall.—I.L. 
R. 18 C. 182—Where an order is made by a Judge in the Privy 
Council department refusing to extend the time prescribed by 
law within waich an appellant is required to furnish security for 
the costs of the respondent, and directing the appeal to'be struck 
off by reason of such security not having been given within the 
prescribed time, Add that the order is not a ‘judgment ) within 
the meaning of Cl. 15 of the Letters Patent of 1865 aud no appeal 
lies therefrom.* It is only when au orderdecides finally any 
question at issue inthe case, orthe rights of any of the parties 
to the suit, that itis a judgment under Cl. 15. of the Letters 
Patent, and is appealable, not otherwise. 


(The same view was taken by the Calcutta Court in Gobinda 
Lal Das v. Skiba Dast where it was held that an order refusing 
to enlarge the time for preferring an appeal already time-barred 
was not a judgment within the meaning of Cl. 15 of the Letters 
Patent. In Chundi Duttv. Pudmanund Singh ? the meaning of 
the term ‘judgment?’ in 8. 594, Civil Procedure Coce, was con- 
sidered and the view taken that it must be an order deciding 
finally any question at issue’ in the cause or the rights of any 
of the parties. Cf. also Wali v. Howard? —ED | 


Kishory Mohun Roy v. Mahomed Mujaffar Hossein. 
—I.L.R. 18 C. 839.—(1) Abseuce of attachment does not render a 
sale void, after it has been duly confirmed and a sale certificate 
granted to the purcliaser.—Sharoda Moyee Burmonee v. Wooma 
Moyee Burmonee* followed, and Mahadeo Dubey v. Bhola Nath 
Dichit® dissented from. 


(2) A purchaser pendente iste is not bound by proceedings 
which from the nature of the suit and the relief prayed for, the 
purchaser could not have expected and that in a claim casea 
compromise and an order of the Court that the “case be struck 
off” were such unexpected proceedings. 


Semble.—(a) The possibility of an appeal is not a sufficient 4s 
pendens so as to bind a transferee by the result of the appeal 
(By a purchaser pendente lite is not bound by a consent decree, 








1, (1905) 1.L.R. 33 C. 1823. 2, (1896) 1. L. R, 23 0. 928, 
8, (4896) I.L,R..17 A, 438, ..- --4, (1867) 8 W. RB. 9 
5. (1882) 1. I; B. 6 A. B8, 
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3. A bona fide purchaser of certain property from an osten- 
sible owner is not affected by a purchaser of the same property 
in execution of a decree against the real owner, 


4. The execution-purchasers here, claiming their right 
through a compromise which the ostensible owner, are estopped 


from questioning the title of the boma fide purchasers referred 


to above :—Paresh Nath Mukerjt x. Anath-Wath Deb) followed. 
[The case under notice was taken to the Privy Council, and the 
Privy Council upheld the view of the High Court as regards 
the question of estoppel and the appeal was dismissed.-—ED. | 


Ramakrishna Jagannath v. Vithal Ramji.—t. L. R. 
15 B. 87.—Where a purchaser of mortgaged properties from the 
mortgagees, at an auction sale sued the mortgagor for possession, 
aud the mortgagor disputed the purchaser’s title under his purchase, 
and an issue was framed whether the purchase was bona fide and 
for valuable consideration, and the purchaser got a decree for 
possession, but no finding was recorded onthe issue: Ae/d that a 
subsequent suit for setting aside the sale and for redemption on 
the ground that the auction sale by the mortgagees to the pur- 
chasers was a nominal and fraudulent transaction, was barred 
by the previous suit under S. 13, C. P. C., as the decision therein 
necessarily involved a finding that the defendant’s purchase was 
bona fide and for consideration, though no finding was formally 
recorded to that effect. 


Held further: that if the plaintiff, siuce the decision in the 
previous suit, discovered evidence and circumstances showing that 
the question was wrougly decided, his proper remedy was to move 
for a new trial. : 


Rampurtab Samruthroy v. Premsukb Chanda- 
mal,—I. L. R. 15 B.93.—Where leave is granted under S 12 
of the Letters Patent, to filea snit on the Original Side of the 
High Court, it must be taken to relate to the suit as put forward 
in the plaint on which leave is endorsed by the Judge accepting 
the plaint. The grant of leave is ‘a judicial act, which must be 
held to relate only to the cause of action disclosed in the plaint 
as presented at the time of the grant. Such leave bein$ the very 





1, (1880) L L. R. 60, 265, 


a. ma 
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foundation of the jurisdiction is not available to confer jurisdiction 
in respect of a substantially different cause of * action. In res- 
pect of such different cause of action, leave cannot be granted 
after the institution of the suit, nor can the Court try it except in 
a suit duly instituted In such cases, therefore, the Court cannot 
grant an amendment of the plaint in respect of which leave was 
granted. Where contract is made outside the ordinary original 
jurisdiction of the High Court, but broken within its jurisdiction, 
the whole cause of action does not arise within the jurisdiction, 
and the suit cannot, therefore, be institituted in the High Court 
without obtaining leave of the Court. Muhammad Abdul Kadar 
v. Thé East Indian Ry. Co.” dissented from. [See Foolzbar v. 
Rampratab, Dhunjishawv. Fforde?; Doya Narain v. The Secretary 
of State for Indias and Venkatalutchumt Ammal v. Srtutvasa- 
murthi”.—REo.| Decisions on S. 17, C.P.C., have no application to 
suits on the original side of the High Court. 


Govind Bin Lakshmanshet Anjorlekar v. Dhond- 
barav Bin Ganbarav Tambye.—I. L. R. 15 B. 104.—The 
decision in asuit which was of a small cause nature and in 
which there was no right of second appeal, does not operate as 
res judicata in a subsequent suit (in which the subject-matter is 
not the same) in refereuce to issues necessary for the decision of 
the prior suit. [See the cases noticed in the recent Full Bench 
case of Avanast Gounden v. Nachammal® wherein this view is 
afirmed.—ED. | 


Santaji Khande Rao v. Ravji.—I. L. R. 15 B. 105.—No 
decree can be passed, if a certificate of heirship be not produced, 
even though the debtor consents to the passing of the decree, as, 
under S. 4 Act VII of 1889, the passing of the decree is peremp- 
torily prohibited without the production of a certificate. A decree 
is agatnst the debtor when it is passed, though he may consent to 
_the decree. [See upon this point Manchand v. Enawa’.—Ep.]| 


Sakharam Lakshman v. Govind Joti.-—I, L. R. 15 B. 
107.—Held that when a District Judge refers an appeal to the 


Aa a AAA AAA — sama II 


l. (1878) I. L. R. 1 M. 275. 2, (1893) I. L.R 17 B. 466, 

3. (1887) I. L. R. 11 B. 649, d. (1886) L L., R. 14 C, 256 (270). 

5. (1900) 11 M. L.J, R. 91 at p. GOL ; and (1906) I. L. R. 29 M, 239 at p. 261. 
6. (1905) I. L. R. 29 M. 195. 7 (1904) I.L R 28 B. 630, 
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Assistant Judge under 5. 17 of the Bombay Civil Courts Act, the 
Assistant Judge acquires full jurisdiction to try the appeal, and the 
District Judge has no power to revise or set aside an order of the 
Assistant Judge refusing to set aside an order dismissing the 
appeal for default—cf. 9. 13 of the Madras Civil ‘Courts Act III 
of 1873. 


Vithoba v. Bapu.—lI. L. R. 15 B. r10.—He/d: An adoption 
by a widow of an undivided co-parcener with the consent of her 
father-in-law, who was the head of the family, and natural 
guardian of the widow, was valid, and the consent of the other co- ' 
parceneérs was unnecessary—per Candy J. Provided the consent of 
the father-in-law of the family was given without any fraud or 
deception having been practised on him, the motives of the 
widow (bowever puerile or malicious they may be) and the effect 
of the adoption on the interests of the undivided kinsmen, are 
immaterial. [The question whether in Bombay the motives of 
the widow of a separated Hindu in making the adoption is rele- 
vant is a different one. It is now settled in Bombay that in sucha 
case motives are irrelevant, and the decision of the Privy Council 
in the Ramnad case? has no application to cases arising in that 
Presidency—see Ramchandra Bhagavan v. Mulji Nanabhat ;? 
Labkshmibat v. Sarasvatibat.2 But the father in-law’s assent ` 
cannot survive beyong his lifé-time—see Lakshmtbat v. Vishnu 
Vasudev.4—ED.] | ; _ 

Raoji v. Bala. I. L. R. 15 B. 135.—Article 131, and not 
Art. 144, of Sch. H, Limitation Act, applies to a suit by a co- 
sharer to establish his title to ashare in an annual allowance 
received by another co-sharer from Government, and time runs 
therefore from the date of demand and refusal. {Ramnad 
Zemindar v. Dorasamt® approved.| If the suit to establish the 
right is barred, the claim jor arrears would also be barred. 
Otherwise, the claim for arrears in such a case falls under Art. 62 
of the Schedule. [A suit by a person for his share of an allowance 

from the person who had wrongfully received the same would be 


1, (1868) 12 M.J. A. 397, 2. (1896) I. L. R. 22 B. 558. 
3. (1899) I. L. R. 23 B. 789 at p. ies Dae Candy J, 
4. (19053 I. L. R. 29 B. 410, e 


5. (1880) 1. L.R.7M 341, See also per Subrahmanya Aiyar J. in Ramasawmy 
Aiyar v, Kantnayan (1899) 9 M. L. J. R. 57-59, 
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governed by Art. 62 of the Limitation Act—see per Mookerjee J. 
in Mahomed Wahib v. Mahomed Amir. The expression “to 
establish ” does not merely mean “to declare.’ The Article 
does not relate to a mere declaratory suit. A suit for a declara- 
tion that the plaintiff is entitled to receive Tasdik from Govern- 
ment payable annually is, therefore, governed by Art. 120 and not 
by Art. 131 of the Limitation Act.,8’—Ep.] 


Vithu v. Bhima.—t. L. R. 15 B. t45.—When two persons 
claim to be * brought on the record as legal representatives of re 252.) 
a deceased plaintiff, it isnot competent to a Court to admit 
both on the record, or to adjudicate by its decree between their 
rival claims, andthe appellate Court ought not to allow one 
plaintiff to appeal against the other, or to decide the rights of 
different plaintiffs zzder se. 


Vishvanath Govind Deshmane v. Rambhat.—I.L.R. 
15 B. 148.—A suit by trustees, against persons who are alleged 
to be wrongfully in possession of the trust property, does not fall 
within S. 535, C. P.C. [See upon this point, the authorities 
collated by Mr. Justice Woodroffe in Budvee Das v. Chuni Lal* and 
Ganapathi Aiyar on ‘Hindu and Mahomedan Endowments’*—Ep.] 
The section would not apply even if the case was really a contest 
as to who were the lawful trustees. Where a Subordinate Judge 
returned the plaint on the ground that he had no jurisdiction to 
try the suit, and the order was confirmed on appeal by the District 
Judge, eld that the High Court can interfere under S. 622, as 
the Sub-Judge has failed to exercise a jurisdiction vested in him 
by law. 


in Re Weymouth and Channel Islands Steam 
Packet Co. [1891] I Ch. 66. 


Company—Shares issued at a discount— Ultra vires—Rights 
of original and discount shareholders in distributcon—Winding 
up. 

1, (1905.) 1. I. R. 320, 527 at p. 535. 

2, Per Bhashyam Iyengar J. in Ratnam Asari v. Akilandammal (1902) 1, Le R, 21 
°M. 291 at p. 314. 

3. Srinivasa vy. Sublachariar (1903) 13 M. L, J. 29. : 

4, (1906) I. L. R. 33 C. 789 at pp. 804, 805. 5. pp. .Celxxxix, 





—, 
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A Company was incorporated in 1857 with limited liability 
under the Companies Act of 1856. The capital was divided into 
fully paid up £ 10 shares. The company resolved to increase 
their capital in 1861 while in difficulties and their shares were 
at a discount. By special resolutions the additional and the un- 
issued original shares were issued at a discount of £ 7 per share. 
The new shares were treated like the old in respect oi dividends, 
&c., for 20 years. Ona voluntary winding up the surplus assets 
had to be divided. On the motion of the liquidator the Court of 
Appeal held, agreeing with North J., that the contract entered 
into by the holders of the discount shares was a contract as be- 
tween themselves and the Company alone and utfra vrres, and as 
between those shareholders and the old there was no contract ex- 
press or implied that the new shareholders should be entitled to 
any priority or advantage in the distribution of surplus assets. 

in Re Patrick Bills v. Tatham, [1891] I Ch. 82. 


Voluntary settlement—Incomplete assignment of debts— Debts 
got in by settlor—Liability of settlers estate. 

Where a person executed a voluntary settlement of certain 
debts by which he assigned them to trustees on certain trusts but 
failed to assign the securities for the debts expressly, and after- 
wards received payment of the debts himself : Ae/d that the debts 
were completely assigned by the voluntary settlement and that the 
trustees could prove as creditors against the estate of the settlor 
in an action for the administration of his estate. 

in ve Sandbach and Edmondson’s Contract. 
l [1891]. I. Ch. 99. 

Vendor and purchaser—idisteading conditions of sale—A ssump- 
tion of facts on which the root of the title depends. 

A condition of sale requiring the purchaser to assume certain 
facts is not misleading if the vendor believes the facts to be true, 
even though the condition is intended to cover the vendor's inabi_ 
lity to prove certain facts which go to the root of the title. In such 
a case itis not necessary to explain in the condition the specific 
defect in the title which the condition is intended to cover. 

Makins v. Percy Ibetson and Sons. [1891] I Ch. 133. 

Com pany— Debenture-holder—Recervver and Manager—Realt- 

zation of assets. 
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Under the Articles of Association of a limited Company, the 
management of the business and the control of ther\Company were 
vested in the directors. The memorandum of association autho- 
tized the issue of debentures which the Company did, purporting 
to charge the property present and future, including uncalled 
capital. The plaintiff who was the sole debenture-holder sucd to en- 
force his securities. On a motion by him, Kay J., following Peek v. 
Trinsmaran Iron Co.,* appointed the Managing Director of the 
Company, Receiver of its property and Manager of its business, 
pending realization, with a view to enable the Company’s business 
to be sold as a going concern, the plaintiff undertaking to provide 
asum for wages and current expenses and to be? answerable for the 
receipts of the Receiver and Manager pending his giving security 
and to procure the realization of the propeity as soon as possible. 

Frames v. Bultefontein Mining Co. [1891] I. Ch. 140. 

Remuneration of Directors of a Company—Net profits—Lercen- 

tage—Sale of the undertaking and assets. 


The Articles of Association of a Company provided that the’ 


Directors should be paid each year, as remuneration for their ser- 
vices, 3 per cent. on the net profits of such year, On a voluntary 
winding up, the assets were sold and a large profit realized. On 
an action by a director for his proportion of the 3 per cent. of the 
profits : keld that “ net profits” in the article, were profits made 
by the Company as a going concern'and not profits made bya sale 
of the undertaking and assets, and that the Director’s remunera- 
tion was a return for services to which the sale was not attributable. 
[Reshion v. Grassel* approved. | 
In Re Joshua Stubbs, Ld. Barney v. Joshua 
Stubbs, Ld. [1891] I Ch. 187. 


Debenture-holder’s action—Winding up—Leave to continue 
action. 

Where, while a debenture-holder’s action against a Company 
is pending, an order is made for winding up the Company, the 
plaintiff is entitled- to leave under 5. 87 of the Companies Act, 
1862, to continue his action, unless the official liquidator is able 


and willing to give him all he is entitled to in the action, without 
its continuance. 





eran, 


1. (1876) 2 Ch. D. 115. 2. (1868) L. R. 5 Eq. 326. 
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Western National Bank of City of New York. 


2. 
Perez Triana & Co. [1891] I. Q. B. 304. 

Service of writ— Action against foreign firm—Service on person 
temporarily within jurisdichon as partner. 

A writ was issued against a partnership (sued by the firm 
name) which carried on business abroad and had no place of 
business in England and all the partners in which were domiciled 
and resident-abroad. The writ was served in England upon a 
person expressly as partner, who was temporarily there and whom 
the plaintiffs alleged to be a partner in the firm. He entered a ` 
conditional appearance which was struck out as irregular on the 
plaintiffs’ motion, and he then entered an unconditional appear- 
ance, and in his own name moved to set aside the service on the 
ground that he was not a partner in the defendants’ firm. Held. 
by the Divisional Court and by Lord Esher M. R. that under Rule 
6, Order IX, the service on the alleged partner was good service 
onthe firm. Held by Lindley and Bowen, L. JJ., following 
Russell v. Cambefort*, that Rule 6 of Order IX did not apply to 
a foreign firm and that the service was not good service on the 
firm ; but that the service on the defendant as an individual was 
good service if he was named in the writ, and that he waived the 
irregularity, if any, by appearing, Ordered that if plaintiffs 
would elect to amend the writ by stating that the appellant 
was sued with other members of the firm named separately, the 
service should stand against him; if the plaintiffs did not elect, 
the writ must be set aside. 

Handley v. Handley. [1891] P. 124. l 

Divorce—A ccess to children—Wefe found guilty of adultery, 

Where on the ground of the wife’s adultery a decree for disso- 
lution of marriage has been passed, and the infant children of the 

> 245.) “marriage had been given into the custody of the husband ,the Court 
will not, unless under exceptional circumstances, allow her access 
to them. 
In Re Castioni. [1891] I. Q. B. 140. 

Extradition—Offence of a political character. 

Heid (per Denman, Hawkins and Stephen, JJ.) on a con- 
struction of 5. 3 of 33 and 34, Vic., Ch. 52, namely “a fugitive 


—— 


1, (1889) 23. B, D. 526, 


criminal shall not be surrendered if the offence in respect of which 
his surrender is demanded is one of a political character,” that to 
bring an offence within the words “ofa political character” it 
must be incidental to and form part of political disturbances. 
Any act done in the cours2 of a political rising or in the course 
of an insurrection is not necessarily of a political character. 
[The definition in Stephen’s ‘History of the Criminal Law,’ Vol. 
II. p. 71, approved. ] l 
Mayor, &c., of Salford v. Lever. [1891] I. Q. B. 168. 


Principal and agent —Fraud—Bribe paid to agent by third 
person contracting to supply goods to principal—Remedies of prin- 
cipal against agent and third person. 
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Where an agent who hasbeen bribed soto do, induces his 
principal to enter into a contract with the person who has paid 
the bribe, the principal may recover from the agent the amount 
of the bribe which he has received, and he may also recover from 
the agent and the person who has paid the bribe, jointly and 
severally, damages for any loss he has sustained by reason of his 
having entered into the contract, without allowing any deduction 
in respect of what he has recovered of the bribe from the agent; 
and it is immaterial whether the principal sues the agent or the 
third person first. 

The plaintiffs, a Corporation, purchased a supply of coal from 
the defendant who induced the plaintiffs’ manager by abribe of 
Is. per ton to accept his tender for a price of s.1 per ton in 
excess of the proper price. ‘The plaintiffs paid the price to the 
defendant and he paid the bribe tothe manager. The plaintiffs 
on discovering the fraud, sued the manager for recovery of the 
amount of ‘the bribe, but afterwards entered into an agreement 
with the manager that he was to assist them in actions against 
the coal contractors for damages for the loss sustained by the 
plaintiff in consequence of the frauds; that the manager should 
guarantee that the damages should amount to a certain sum and 
deposit the same in a bank; that the sums recovered in the action 
should go towards part satisfaction of the guarantee, and that the 
plaintiffs should give complete discharge on recovering the whole 
of the guaranteed amount. The manager made the deposit as 
agreed. The plaintiffs brought the suit against the defendant. 


Held that the agreement being a mere postponement of the 
action against the manager, it was no defence, that the rule as to 
the release of one of two joint tort-feasors operating as a discharge 
of the other had no application, and that the agreement being not 
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under seal was invalid even though the Corporation would not 
take the objection. Æeid also, per Lord Esher that the agree- 
ment was wifra vires the Corporation, as they. had bound them- 
selves to bring the action, and if the action failed, to pay the costs 
in the first instance, and take the chance of the manager paying 
them. Per Lindley L. J. that the agreement was not udéra vires. 
[e 247.) The Queen v. Barnardo Jones’s Case. 
[1891] I. Q. B. 194. 
Habeas Corpus—Custody of infant—Right of mother of 
tllegitimate child. 
~ An‘appeallies from an orderof the Queen’s Bench Division 
directing the issue of a writ of Habeas Corpus to bring before the 
Court an infant in order to dertermine who is entitled to have the 
custody of and control over such infant. [Cox v. Hakes i 
distinguished.] The Court will in a proper case give the same 
effect tothe mother’s wishes in respect of the care, education 
and maintenance of an illegitimate child as it gives to the wishes 
of the father of a legitimate child in those respects. Parents cannot 
bind themselves by any agreement to transfer the custody of their 
children. [Reg. v. Clarke 2 referred to.) 
Mackay v. Macguire. [1891] L Q. B. 250. 
Parltament—Occupation franchise—Effect of bankruptcy on 
occupation as tenant —Recespi of rent by landlord. 
` A persori claimed the right of voting in respect of the occupa- 
tion of a house in aborough asa yearly tevant though he had 
been adjudicated a bankrupt during the qualifying period. After 
the adjudication the landlord had continued to recéive rent from 
the claimant and had allowed him to remain in possession during 
the remainder of the qualifying period. The trustee in .bank- 
ruptcy had interfered. Meld that there was a contin uous occupation 
by the claimant as tenant within the meaning of S. 3 of 30 and 
31) Vic. Ch. 102, and that he was entitled to be registered as a 
voter. 


1, (1890) 15 Ap, Uas. 606. 2, (1857) 7 E, & B. 186. 
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Bolton v. Buckenham. [1891] I. Q.B. 278. 


Principal and surety— Covenant in morigage— Consolidated 
morigage—Giving' time. 


In 1857 the mortgagor, and the defendant:as his surety, 
covenanted to pay a mortgage debt of £ 450 in 1858. In 1884 
this mortgage and others were consolidated and the plainti, 
advanced to the mortgagor £3,200 to pay them off, under a deed 
of mortgage taking assignments of those debts and the mortgaged 
properties “with full benefit of the covenants contained in the 
respective mortgage deeds’. The mortgagor covenanted with the 
plaintiff for the payment of £3,200 in January 1885, but the de- 
fendant was not a party to this deed. eld that the covenant in 
the deed of 1884 necessarily implied that the principal debtor 
could not be sued.for the £450 under the covenant in the deed 
of 1857 before January 1885, and as there was thus a giving of 
time to the principal debtor, the defendant was discharged from 
liability as surety. | | 


~ 


Serraino and Sons v. Campbell. [1891] 1Q.B. 283. 
Bill of lading—Incor poration of conditions of Charter Party. 


Goods were shipped under a Charter party and Bill of Lading. 
The latter excepted certain risks and added that the assigns were 
to pay freight for the goods “and all other conditions as per char 
ter, &c.” The charter party, in addition to the said risks, provided: 
“Negligence clause as per Baltic Bill of Lading, 1885.” The Bal- 
tic Bill of Lading specified collision and stranding by negligence 
of master. Owing to the negligence of the master the ship, was 
stranded and the goods lost. The plaintiffs, endorsees of the bill © 
of lading, but strangers to the charter party, sued the ship-owners 
for the loss of the goods. He/d that the words “all other condi- 
tions as per charter ” would only incorporate into the bill of lad- 
ing the conditions which would have to be performed by the re- 
ceiver of the goods but did not incorporate the exception of strand- 
ing occasioned by the master’s negligence, and that the ship- 
owner was liable to the plaintiffs. [Russell v. Neemann?, not over- 
ruled by Gray v. Carr?.] 


1. (1864) 17 0. 5. (N. 8). l 2. (1871) L.R, 6 Q.B. 522, 
R 26 
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JOTTINGS AND CUTTINGS.* 

Mr. Munton on the Outlook for Law Students.—He said it was 
well-known that the number of trials in the High Court from one 
year’s end to the other would not, if it were equally distributed, 
mean a single cause a-piece for all the Barristers and less than 
half a cause each for all the solicitors, so that irrespective of the 
falling off of this class of business the major portion of the work 
of solicitors must always be that of general advisers anc diplo- 
matists in the management of the affairs of their clients. To 
acquire the ability to perform this satisfactorily, a man had to do 
much more than become learned in book law—he had to study 
his fellow man, and to obtain that kind of “knowledge which, of 
all others, was wanted to safely, securely and dexterously attain 
the rights to which a client might be entitled. He was of opi- 
nion that many young men were wrecked in the yearly stage by 
disregarding the necessities of the position and overlooking the 
circumstance that tact was sometimes more valuable than all else 
put *together. He’did not undervalue close attention to,the study of 
the law; on the contrary, he was glad to see thepresent stringency 
of the test in this respect, and there was no-questiou that under 
the system now in force—that for honours especially—first-rate 
lawyers pure and simple were daily admitted to the profession. 
But even honours—of which he wished to speak gently, as he 
himself was lucky enough to get a place in hisday—counted for 
very little in the affairs of life—cultivation of business memory, 
carefulness of detail, caution when on delicate ground, careful 
listening to others to make sure of grasping the correct point, 
conciliatory firmess with an adversary, mixing with the world in 
various other pursuits—thus getting to know something of its 
ways—in short, the acquiring of a general knowledge of men and 
manners which went .so far to make up the successful lawyer. He 
had come to the conclusion thet the outlook showed that it was 
absolutely impossible for all the solicitors who were now admitted 
to find lucrative employment for their time, and that' werk was 
gradually becoming of such a character, that people would do 
well to carefully consider the real aptitude of those they desired 
to send.into the profession instead of merely seeking a place be- 
cause the avocation: was one that stood well in the eyeS ot the 
world. Ifa solicitor in good’ practice advertised for an acmitted 
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clerk he was inundated with answers, many of the candidates 


being so closely packed with Jaw that it was difficult to unpack | 


any of it in an emergency; but-he believed that there was abund- 
ant work ready for many young men itufavourably situated if they 
would only bear in mind that besides reading law, they should 
take every opportunity of storing up miscellaneous information, 
essential attributes to what was popularly known in the PA 
sion as a ‘good all-round man.” ; 


CRIMINAL RULINGS. * 

pest case No. 185 of, 1888, Criminal Procedure Code, 
Ss. 349, 430. | 
-z I, In Calendar Case No. 49 of 1888 on the file of the and 
Class Magistrate, Udayagiri, the Magistrate convicted the ac- 
cused of house-breaking, and referred the case, under S. 349, 
Cr. P. C, to the Acting Head Assistant Magistrate for enhanced 
punishment, as the accused had been twice previously convicted, 
and in one case sentenced to ro years’ rigorous imprisonment. 
The acting Head Assistant Magistrate retransferred the case to 
the and Class Magistrate with directions to commit the accused 
to the Court of Sessions. The Sessions Judge submitted that 
such committal by the 2nd Class Magistrate was contrary to the 
ruling of the High Court in Cr. Rev. C. 195 of 1886, which lays 
down that the Magistrate to “whom the case is referred should 
himself commit the aceused to the Sessions Court. The High 
Court replied that the committal by the 2nd Class Magistrate 
was not illegal and may be acted on by the SessionsJudge. This 
reply, the Court observed, followed the ruling referred to by the 
Sessions Judge, and does not conflict with the ruling in Queen 
pa Chandu Gowala! (12th April 1888.) 


' Criminal Revision Case Nos. 54 to 56, Criminal Pro- 
Win Code, S. 106—Power of Appellate Court. The High Court- 
at the instance of the District Magistrate, set aside the order pas- 
sed by a Deputy Magistrate in appeal directing defendants to 
furnish security to keep the peace. The order was ultra wires 
under S. 106, having | been passed by an | Appellate Cot Court. (302k 
January 18 ee. — > &§ 
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RETROSPECT OF THE ENGLISH LAW REPORTS 
FOR 1890.* 


We shall resume our review of the English Law Reports for 
Igo. There are some interesting decisions on the law relating to 
contracts. The case of Bristol Cardiff and Swansea Aerated 
Bread Co.v. Maggs*, decide by Kay J.(now Lord Justice Kay), 
reaffirms some well recognised principles relating to proposal and 
acceptance. ‘The contract related to the sale of a baker’s shop. 
The offer was made by a letter which stated that it was to hold 
good for ten days. A reply was sent within ten days accepting 
it. Apparently the contract became complete. But when the 
Solicitors of the vendor sent a formal memorandum of agreement, 
they entered in it several terms not expressed in the two letters. 
The purchaser’s solicitor added a new clause restricting the ven- 
dor from carrying on a similar business within certain limits. A 
correspondence then followed between the Solicitors for the two 
parties, which ended in the Solicitor for the vendor withdrawing 
the offer. This was done within the days for which the offer was 
to hold good. An action was brought by the purchaser against 
the vendor for specific performance of the contract alleged to be 
constituted by the two original letters. The Court held, following 
Hussey v. Horne Payne,*?, that although the two letters stand- 
ing alone would be evidence of a sufficient contract, yet a negoti- 
ation for an important term of purchase and sale carried on after- 
wards was enough to show that the contract was not complete, 
and that the vendor was therefore at liberty to put an end to the 
negotiations, by withdrawing his offer though within the ten days 
mentioned in his letter. © | 


It ought not to be inferred that this decision is' an authority 
for holding that a concluded contract can be set aside by either 
party without the consent of the other. Butif one of ‘the parties 
*reopens the matter by introducing a new stipulation, and says 
that he will accept the contract only if the new stipulation: is 
agreed. to, and treats what took place previously as only anin- 
complete bargain, it will be open to the other side to say that he 
will not accept the contract on those terms and to put an a to 


Ka 


— “1. (1990) 44 Ch, D. 816. Rie oe eet 
2, (1878) 4 A. 0. Bi Gari anna Hafe (19015 r Ch: 543. ~~~ 
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it, as it would be inequitable to permit one side to say that al- 
though he treated the matter as incomplete and a negotiation 
only, yet the other side had no right to do so but was: bound by 
a completed contract. The law in regard to a completed con- 
tract is to be found in the later case of Bellamy v..Delenham* 
where Worth J. held that though when a contract is contained 
in letters, the whole correspondence should be looked at, yet if 
once a definite offer has been made and it has been accepted 
without qualification and it appears that the letters of offer and 
acceptance contained all the terms agreed upon between the 
parties, the complete contract thusarrived at cannot be affected 
by subsequent negotiation or be got rid of without the consent gi 
both. 

It would, of course, be different if the party against whom a 
specific performance of a contract is claimed can show that the 
correspondence which is relied upon as constituting a complete 
contract did not contain all the terms of the actual contract, and 


that there were other terms then in negotiation which were not 


concluded. Todo this it would be open to him to rely upon 
other correspondence between the parties, both previous and sub- 
sequent, to be relied upon by the other side and also upon parol 


evidence outside the written documents altogether. If he shows 


that the correspondence relied upon did not contain the whole of 
the.contract, and, that being so, that which was called a contract, 
was not complete, he could resist the enforcement of it. This 
was the point decided by the House of Lords in the earlier case 
of Hussey v. Horne Payne.” The following propositions may be 
laid down on the authority.of these cases :— 

(1) . Where a plaintiff relies upon letters as proving a com- 
plete contract, it would be open to the defendant to resist specific 
performance of the same by showing by reference to other evl- 
dence, oral and documentary, that the letters relied upon by the 
plaintiff did not contain all the terms of the actual contract, and 
that no.concltided and completed contract had been established. 

(2) If the letters relied upon show that there was a complete 
contract, it cannot be set aside by’ either party without the con- 
sent of the other, and in the absence of such. mutual consent, ; the 
contract will Hot be affected by.sttbsequent negotiation. © e 
TT 00) 48 Oh. ama IEO] I Oh. 2 GHAR OTT 
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' (3) If aconcluded agreement is reopened. by one side by 
further’ negotiations and the subsequent correspondence shows 
that the party reopening treated the agreement as still unconclud- 
ed, it is open to the other side to put an end to the contract: 

+ * # E 
[We should submit thatthe last conclusion -is couched in 
rather unscientific language. We cannot understand a concluded 


agreement being still znconcluded. All that is meant, we sup- 
pose, is -that the correspondence asa whole must be looked to. 


We have to see whether, taking the correspondence as a whole, 
there is such a proposal and. such a final acceptance as import the- 
consent of-the parties.” The Courts have regard to the substance 
of the transaction, so that, notwithstanding that there may be 
an apparent acceptance, yet, if the conduct of the parties shews 
that they regarded the transaction as still in the stage of negoti- 
ation, then the apparent acceptance is not sucha final or uncondi- 
tional acceptance as will conclude a contract. The principle is 
well enunciated by Mr. Justice North in Bellame v. Debenham*: 
“ -When once it is shewn that there is a complete contract, it is 
imipossible that further negotiations between the parties can, 
without the consent of both, get rid of what I may call the crys- 
tallized. contract already arrived at and as in the present case, 
contained in the letters. Of course, it may be an open question 
whether the terms of the contract really were all settled and the 
fact that further negotiations took place, as well as the language 
of Shose negotiations may be very important as throwing light 
upon the state of things at the time when the alleged contract 
was signed by the party. -to be charged .—ED.] . 
- We have discussed in the Critical* Notes. for February. of our 
Journal (p. 82), the right of a person who being a party to an 
illegal contract claims restitution of money paid for him in pur- 
suance of such contract. The Court of Appeal held in Kearly v, 
Thompson ? that money paid under an illegal contract, which has: 
been partia!ly carried into effect, cannot be recovered ‘back, 

Inthe case of Windhili Local Board of Healthy. Vint ? the 
facts were these. ‘The plaintiffs who were a Local Board brought 
au indictment against the defendant for interfering “with: and: 


-= = + = 
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1, (1890) 45 Ch, D. 481 at pp. 498, 494, 2. (1890) 216. B. D. 712, 
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obstructing a public road. At the trial of the indictment an 
agreement for compromise was made between the solicitors of 
both parties and sanctioned by. the Judge and was afterwards 
confirmed by a deed executed by the plaintiffs and- defendant. 
By this deed the defendant convenanted to restore the road 
which he had broken up, within seven years, and the plaintiffs 
covenanted that when that had been done they would -consent 
to a verdict of ‘not guilty on the indictment. The defendant 
failed to restore the road and the plaintiffs then brought an 
action on their convenant claiming specific performance and 
damages. “The Court of Appeal held, affirming the judgment 
of Stirling J. that as the indiclment was for a public injury the 
agreement to consent toaverdict of ‘not guilty’ was against 
public policy and illegal, and the plaintiffs could not maintaiu an 
action on the defendant’s covenant. As Lord Justice Cotton 
put it :— The Court will not allow, as legal, any agreement 
t which has the effect of withdrawing from the ordinary course of 
‘justice a prosecution when it is for an act which isan injury. 
“to the public. It would be the case of persons taking into their 
‘own hands the determining what ought to be done ; and that 
_ Sought not to be taken into the hands of any individuals. even 
‘if they are a gwasi public body like the plaintiffs in the suit, but 
‘*ought to be left to the due admininistration of the law and to the 
‘judges who can determine what, in the particular case, ought to 
‘be done” It must however, be remembered that if the matters 
are of public concern, they are not the subject of compromise, and 
- the consideration that the benefit secured by the compromise is a 
benefit to the public, or that the stipulation in the compromise 
is to the same effect as the object of the prosecution does not in 
the least influence the decision. 
KA * % i 4 + - 

Some interesting questions of law connected with infants 
becoming apprentices to learn a calling were decided in the 
case of De Francesco v. Barnum.* In this case by an.apprentice- 
ship deed between an infant, her mother and the master, the 
infant was bound apprentice tor aterm of seven years to be taught 
stage-damcing upon certain terms, by one of which the infant 


1, (1889) 48 Ch, D, 165 and (1890) 45 Uh, D. 430, 
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bound herself not to contract without the consent of ker master. 
The deed also contained mutual covenants by the master and 
the parent, that the master would make certain payments to her 
for all dancing engagements during the said term. But there 
was no stipulation that the master should provide engagements 
for the infant, or maintain her while unemployed, There was 
a provision that the master might put an end to the apprentice- 
ship if the infant after fair trial should be found unfit for the. 
work, or break any of the engagements of the deed, or in any 
way misconduct herself. The infant having accepted an 
engagement to perform for the defendant Barnum, before 
the expiration of the said term, without the master’s consent, 
the master brought an action against Barnum, the infant, and her 
mother to enforce the provisions of the deed and for damages for 
breach of it, and pending the action, he applied for an interim 
injunction to restrain the infant from performing, and Barnum 
and the mother from inducing or allowing the infant to perform 
in violation of the terms of the deed. C4ztty J. rejected the appli- 
cation for injunction, holding on the authority ofan old case (Gyi 
bert v. Fletcher, Cro. Car. (170) that no action would lie on appren- 
ticeship deed against the infant apprentice herself to enforce any 
of the covenants which she purports to enter into. The covenant 
therefore inthis deed on the part of the infant that she would neither 
*contract professional engagements nor accept such, unless with 
the full written permission of her master, could not be enforced by - 
an injunction, as the right to an injunction depended on the legal 


right to sue. He rested his order also on the ground that in the 


exercise of the discretion vested in him as to the grant of an in- 
junction, he should not issue one as there was no provision in 
the deed that plaintiff should provide employment tothe infant, 
and the result of an injunction might be to leave the infant until 
the trial without any remuneration or employment whatever. The 
action came on for trial before Lord Justice Fry sitting as an 
additional Judge of the Chancery Division?. He expressed his 
concurrence in the view taken by Mr. Justice C#zfé1 in regard to 
the action against the infant on the covenant, and stated that he 
oe ee emg 

1. Bee Lord Esher’s explanation əf this Judgment in Ceris v. Mathews (1895) 
1 Q. B. 310 at p 314. See also Cleaments v. L. D. W. Ry. Co, (1894) 2 Q. B. 48. 
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would be unwilling to extend decisions the effect of which was 
to compel persons who were not desirous of maintaining continuous 
personal relations with one another to continue those relations, 
that it was not in the interest of mankind that the rule of specific 
performance should be extended to such cases, and that the 
Courts should be jealous lest contracts of service should be turned 
into contracts of slavery. He then discussed the question whether 
` there was a valid contract between the infant and the master. 
After holding that a contract by which an infant bound herself 
to learn an art or trade to her own future profit was, prima facte, 
valid and binding, but subject to the exceptions that she could 
not bind herself to be liable to a penalty or forfeitureor by extra- 
ordinary or unusual stipulations which are unreasonable and not 
good in law, he examined the facts of the particular case before 
him, and came to the conclusion that some of the stipulations 
were unusual and unreasonable, which threw an inordinate power 
into the hands of the master without any correlative obligation 
on his part, and therefore the deed was one which was not for the 
benefit of the infant. She was not bound by it, and asthe def- 
endant Barnum only enticed her away from a contract which was 
not binding upon her, no action could be maintained against him. 
He dismissed the suit against all the defendants. We have stated 
the case at so much length, as it involves an important question 
of law affecting minors, and the Judges have laid down the law 
applicable to them with great care and precision. In India also 
such questions are likely to arise frequently, and it would be just 
as well to know precisely how the law stands. 

* Inthe case of Valentine v. Canali? the robust common 
sense of the Lord Chief Fustice and Lord ‘Fustice Bowen 
revolted from doing what the former justly called a cruel 
injustice, though the plaintiff was an infant and the object was 
to undo a contract entered into by him with the defendant. The 
plaintiff had agreed with defendant to become tenant of a house 
and to pay a certain sum for the furniture therein. The plaintiff 
paid defendant part of this sum and executed a pro-note for the 
balance. He occupied the house and used the furniture during 
several months. He brought this suit to have the contract declared 

1, (1889) 24 Q. B. D, 166, 
R 27 
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that the plaintiff was an infant when he entered into the contract, 
declared the contract to be void and ordered the pro-note to be 
cancelled but refused to order the return of the sum paid. An ap- 
peal was preferred against this portion of the decree by the plain- 
tiff, but the Court of Appeal dismissed it, holding that though the 
words of S. 1 of the Infants’ Relief act (37 & 38 Vict., C. 62) were 
strong and general, a reasonable construction should be put upon 
them, and not one which would involve a violation of natural just- 
ice, that when an infant had paid for something and had consum- 
ed it, it was contrary to natural justice that he should recover the 
money which he had paid. The section in question runs as follows: 
“All contracts, whether by specialty or by simple contract, hence- 
forth entered into by infants for the repayment of money -ent or 
to be lent or for goods supplied or to be supplied (other than con- 
tracts for necessaries) and all accounts stated with infants shall be 
absolutely void : provided always that the enactment sheli not 
invalidate any contract into which an infant may by any exist- 
ing or future statute or by therules of common law or equity 
enter except such as now are voidable.’ We wish that Indian, 
Judges showed alittle of the same spirit in dealing with Indian 
enactments which, drafted as they often are by men far inferior to 
those entrusted with similar work in England, are but cruce pro- 
ductions full of blemishes. By literally interpreting these acts, 
our Judges sometimes do what the Lord Chief Justice calls cruel 
injustice, but console themselves with the idea that if injustice is 
done, itisthe Legislature that is to blame and not themselves. 
English Judges havea higher idea of their responsibility in inter- 
preting statutes, which if it does not result in the administration 
of* jaw according to Indian notions, certainly results in the ad- 


ministration of justice. 
i . ; 


Where an agent takes a bribe to induce his principal to enter 
into a contract with the briber, what arethe remedies open 
tothe principal as against the agent and as against the 
briber? These questions are discussed in the two cases, 
Mayor, ett., of Borough of Salford w. Lever’, and Lister & Co, 
y. Stubbs, 2 In the first of these cases the facts were hese. 
The plaintiffs were proprietors of gas works and it was tht duty 
Be ee es a 
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of their manager to examine tenders for the supply of coal and 
advise the plaintiffs thereon. The defendant, a coal merchant, 
submitted to the plaintiffs tenders for the supply of coal. Before 
submitting the tenders, and with a view to procure the mana- 
gers recommendation of them, the defendant corruptly agreed 
to pay to the manager a secret commission or bribe, and in order 
to recoup himself for the commission so promised, he inserted in 
the tenders prices which were in excess of the current market 
prices by the amount of the commission. The manager induced 
by the promise of the commission advised the plaintiffs to accept 
the defendant’s tenders which they did. The defendant delivered 
the coal and received the prices named in the tenders and paid to 
the manager a considerable portion of the commission. The 
manager received such commission from other contractors also. 
The plaintiffs, on discovery of the frauds, entered into an agree- 
ment with their manager whereby it was agreed that he should 
assist the plaintiffs by giving the necessary information and 
evidence to bring actions against such contractors for recovery of 
damages for the loss sustained by them in consequence of the 
frauds, that he should guarantee that the damages recovered 
should amount to a certain specified sum and as security for the 
guarantee he should deposit securities, that any sums recovered 
should in such actions be taken in part satisfaction of the guaran- 
tee, and on plaintiffs recovering the full guaranteed amount, they 
should give the manager a complete discharge. The manager de- 
posited the securities. The plaintiffs brought an action against 
the defendant to recover the difference between the prices paid and 
the current market prices. It was contended by the defendant 
that the plaintiffs’ cause of action was for a writ in respect of 
which* the defendant and the manager were joint wrong-doers and 
that the agreement between the plaintiffs and the manager coup- 
led with the deposit of the securities by the latter amounted to a 
discharge of the manager by way of accord and satisfaction, and 
consequently operated to discharge the defendant also. The Court 
held that the matters relied'on afforded no defence io the action. 
The plaintiffs had two remedies open to them: to sue the manager 
for the secret profits he had made while acting as agent for 
plaintiffs and to sue both the manager and briber for the damages 
they had sustained through the fraudulent conduct of these two 
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persons. Charles and Denman, JJ., held that the guarantee 
given by the manager was in respect of the cause of action against 
the manager for the profits he had secretly made and the briber 
could not avail himself of that guarantee either for reducing the 
amount payable by him for the fraud to which he was a party or 
as a bar to the action. Williams, J., went further and held that 
the agreement between the plaintiffs and the manager was illegal, 
ultra vires, and of no effect. The agreement was illegal and uira 
vires because the corporation bad no right to present to the 
manager the amount he had received in bribes on account of the 
corporation, and the agreement was void as against public mora- 
lity, because it was an agteement to present an intended witness 
with moneys proportioned to the effect of his evidence. In 
the case of Lester & Co. v. Stubbs +, the plaintiffs, a manu- 
facturing company, employed the defendant who was their fore- 
man to buy for them certain materials which they used in their 
business, and the defendant under a corrupt bargain took from 
one of the firms of whom he so bought large sums by way of 
commission, a portion whereof he invested. The plaintiffs 
brought an action against the defendant to recover the moneys 
so paid to him claiming to be entitled to follow such moneys 


‘into the investments thereof, and they moved for an injunc- 


tion to restrain the defendant from dealing with the invest- 
ments or for an order directing him to bring the moneys and the 
investments into Court. Stirling, Ja, after a careful examination 
of the authorities, came to the conclusion that the relation be- 
tween the defendant and the plaintiffs was that of debtor and cre- 
ditor and not that of trustee and cestui gue trust. The test that he 
applied to settle the point was the one laid down by Lord 
Justice Cotton in Metropolitan Bank v. Hetron 2. Was this 
wa case of a cestui que trust seeking to recover money which was 
his before any act wrongfully done by the trustee. Holding that 
it was, not, he rejected the application for an injunction to 
restrain the defendant from dealing with the property in which 
the money had been invested. This decision was upheld by the 
Court of Appeai. 

[See also Powell v. Evan Jones and Co. *:—ED.] 

a * KA % KI * 

The decision of Butt, J. in The Mark Lane** will be 

found interesting as to the meaning of the word duress 





1, (1890) #5 Ch. D. I. 2, (1880) 5. Ex. D, 319. 


“ See the case discussed in The Rialto, 1891 P. 175, 
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or compulsion in Maritime law. The facts of the case were 
these :—Plaintiff’s steamer fell in with defendant’s steamer 
in the Atlantic, which had lost part of her propeller, was 
leaking, aad could not use ber engines. The defendant’s vessel 
which was in distress was towed by the plaintiff's vessel to 
Halifax, a distance of about 350 miles. Before the service was 
begun the masters of the salving and salved vessels signed an 
agreement that the owners of the salved vessel should pay £5,000 
for the service or a sttm for work done if it was unsuccessful. 
The master of the salving vessel would not take a less sum and 
the master of the salved vessel had reasonable grounds for believ- 
ing and believed that his vessel would be abandoned if he did not 
sign the agreement. The sumof £5,000 was more than one- 
fifth of the total value of the salved vessel, her cargo and freight. 
The plaintiff brought an action on the Admiralty side claiming 
the sum of £5,000 according to the agreement or in the alterna- 
tive such a sum as the Court might think proper. The defendant 
contended that the agreement was not binding on him on the 
ground that it was unreasonable and exorbitant, and that it was 


signed under duress, The Court held that though there was not . 


in the case the amount of duress which would invalidate an 
agreement at common law, still in that Court the same amount 
of compulsion or duress was not necessary to induce the Court to 
refuse to enforce an agreement and therefore awarded £3,000 to 
the plaintiff. This judgment would commend itself to all lay 
minds as the result of sound common sense. When one holds 
the rod, as an English judge put it, and the other bows, there is 
not that equality between the parties which would justify the 
application of the ordinary principles regulating the enforcement 
of contracts between parties dealing at. arm’s length with each 
other. l 





THE CONTRACTUAL CAPACITY OF MINORS.* 


There is considerable difference of opinion on the question of 
the capacity of minors to enter into contracts, and the rights and 
liabilities resulting from agreements to which they are parties?. 


[I. Itis now settled by the decision of the Judicial Committee in Mahori Bibi 
V. Dhurmod&s Ghose (1903) L.R. 30 1. A. 114,5. 0. I. L. R. 30 C. 539 that an agreement 
by ər with an infant is void. It does not serve any good purpose now to note the 
conflict of decisions prior to the decision of the Judicial Committee.—Ep.] 
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The law on the subject in this country, as it now stands, must 
depend on the interpretation to be placed on the sections of the 
Contract Act (IX of 1872) that have reference to the subject, but 
before considering these sections, it may be of use to state very 
briefly the state of the law at the time that the enactment was 
passed. 


In England, the general rule was that contracts by infants 
(z.e., minors) were voidable by them, bat not absolutely void, or 
in clearer language, an infant could always enforce against others 
promises by them in his favor, but promises by an infant could 
not be enforced against him during his infancy, or after he ceased 
to be an infant in case he avoided it within a reasonable time 
after attaining age (provided he did not ratify it subsequent to 
the attainment of age). In the language of Hayes J. in 14 Ir. 
C. L. R., p. 356, an infant was uot absolutely incapable of binding 
himself, but was generally speaking, incapable of absolutely 
binding himself, by contract. To this general rule, however, 
there were some exceptions. 


(a) In certain ceses, if the contract was for the benefit of 
“the minor, it was absolutely binding on him, as if he were a major. 

This was the case chiefly in contracts entered into by minors for 
necessaries’. 

(6) Contrariwise, we often find it stated that if a contract 
was manifestly injurious to an infant it was absolutely void as 
against him and not merely voidable, and could not be binding 
even after ratification, as inthe case of a purchase of goods for 
trade, a bond with a penalty attached to it, a lease without reserva- 
tion of rent, contracts on negotiable instruments, and on accounts 
stated. But Sir Frederick Pollock points out (Pollock on Con- 
tracts, pp. 52 to 58) that the decisions do not really go to this 
extent, but only establish the proposition that the contract could 
not be enforced against the infant, and that he could avoid it. 


(c) In the case of obligations attached to an interest in 
property, an infant could not avoid them without giving up the 


fl. Thetrue ground of a minor’s liability for necessaries is not on contract 
bot on an obligation created by law. Itis an obligation attached or implied in law 
or a quasi contract. The liability is attacbed without any question as to he consent 
of the minor. The Indian Contract Act very properly treats euch liability as an obli- 
gation resembling that created by contract :—ED.] 
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“interest, asin the case of a lease, sale, or mortgage. With regard 
to contracts of partnership, he was bound to.express his desire to 
avoid, very soou after attaining age, andwas otherwise held liable 
for all debts and obligations of the partnership contracted after 
his majority. 

(d) There was one exception to the rule, thata major con- 
tracting with an infant was as much bound by the agreement as 
if it was with a major, vzz., in cases of specific performance. This 
was on the ground that specific performance could not be granted 
at the instance of a person whocould not himself be compelled 
to perform it specifically—//igh? v. Bolland.? The same reasoning 
would disentitle the minor to enforce a promise, the consideration 
for which was something to be done or suffered by him in future, 
as he could not be compelled to perform his own part of the 
agreement at the instance of theother party. In all other cases, 
there never was “a question as to the infant’s right to compel a 
major contracting with him to carry ont the contract, and the terms 
‘void’ and ‘ voidable’ had referenceonly to the liability of the in- 
fant.” (See Leake on Contracts). By vord was meant that from 
the beginning it had no effect as against him, and could not there- 
fore acquireany, even by ratification after attaining age. By 
vordable was meant that it was valid unless repudiated by the 
infant on attaining age, and, therefore, could be ratified. It did not 
require ratification, for it was valid and binding, unless and unti’ 
it was avoided, but by ratifying it after attaining - majority, the 
infant deprived himself of the right to,avoid or rescind it. Conse- 
quently, it follows that a ratification made by a minor before 
attaining age is of no use—Newry and Enniskillen Ry. Co. v. 
Combe 2 ; but an avoidance duriug non-age would probably be 
effective, in case there is no ratification subsequent to the attain- 
ment of age, but where it is ratified, the minor would probably 
not be allowed to avail himself of the dissent expressed during 
minority: 

In America the law was to the same effect, and still appears 
to be so (see Parsons on Contracts, Vol. I, pp. 333-8). 


In India also, the rules of English law were enforced. Con- 


tracts by a minor for necessaries were held tobe absolutely 


1, (1828) 4 Russ. 298, 2. (1849) 3 Ex. Ch. 566, 
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binding on him—Bykuntnath Roy Chowdhry v. Pogose.* In other 
cases they were held to be binding on him unless avoided by him 
on his attaining majority*—arz v. -Jita Ram? and L. Rennie v. 
Gunga Narain Chowdhry?—and he was bound to exercise his right 
of avoiding within a reasonable time after attaining age— Bord- 
donath Dey v. Rau Kishore Dey* and Durga Churn Saha v. Ram 
Narain Doss5. It was always assumed that a minor himself could 
enforce contracts in his favor against the promisor. See Bekari 
Lali x. Bent Lall $ where Stuart, C. J., examines the English 
and Indian authorities. 


In this stateof the law, Act IX of 1872 was passed, the pro- 
visions of which have now to be examined. A few definitions 
must be referred to, before considering the sections immediately 
bearing on the question. 


In S. 2, an agreement, a void agreement and a voidable con. 


tractare thus defined : “Every promise and every set of promis- ` 


es forming the consideration for each other is an agreement.” 
“ An agreement not enforceable by law is said to be void.” “ An 
agreement which is enforceable at the option of one or more of 
the ‘parties thereto, but not at the option of the other or others, is 
avoidable contract.” The definition of a voidablecontract is not 
altogether happy. It might perhaps be more correctly defined as 
a contract, which one or more of the parties thereto may avoid 
or repudiate, while arother or others cannot do so, but which is 
binding also on the party entitled to avoid, unless and until he 
exercises his right to avoid. 


Thesections treating of the capacity of a minor to contract 
are rọ and 11. ‘The first paragraph of S. ro is as follows : “ All 
agreements are contracts if they are made by the free consent 
of parties competent to contract, for a lawful consideration, and for 
a lawful object and are not hereby expressly declared to be void.”’ 
Althongh in form the section says only that cerfatn agreements 
are contracts, and does not lay down that 4// contracts must pos- 
sess’ the requisites mentioned therein, or in other words that other 
agreements ave not contracts, the object evidently was to givea 





1. (1866) 5 W. E.C R 2. 2. (1869) 3.B.L. R. A. C. 236. 
3. (1865)3 W. R. C. R. 10. 4. (1870) 13 W. R. C. R. 166, 
5, (1870) 13 W. R. C. R. 172. 6. (1881) I. I. R. 8 A. 408 at pp. 411,412, 
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full and exhaustive definition of a valid contract binding on the 
parties to it. There is no other section which does so, and to con- 
strueS. ro as merely enum erating the characterestics of some 
agreements which are contracts would be tomakeit to some extent 
*purposeless, as it can be of no real importance to mention the at- 
tributes of some contracts. Taking the section then to be a full 
definition of a contract, and omitting the last clause of it, which 
refers to express statutory prohibitions of certain kinds of agree- 
ments, we find that in every agreement which is a contract, four 
conditions have to be satisfied : (1) the parties should be competent 
to contract ; (2) they must consent ; (3) the consent must be free; 
(4) both the object and the consideration should be lawful. Now 
what is the result, when any one of these conditions is not fulfilled? 
Will the agreement then be void altogether, z.e., not enforceable by 
either of the parties thereto, or will it be avoidable contract, z.e., 
one which one or more of the parties thereto may- avoid, but is 
binding on ail until it is avoided? As the section is a definition of 
the term contract, the natural inference would be, that the failure 
of any of the conditions would make the agreement not a contract, 
2.é., not enforceable at all, and the agreement could be void. But 
on examination we find that this was not quite the intention of 
the legislature. In two out of the four cases, the result is no doubt to 
make the agreement vozd, vzz., where the object or the considera- 
tiontis not lawful, see Ss. 23 aud 24, and where there is no consent, 
that is, where the parties to the agreement do not agree upon the 
same thing in the same sense, asrequired by S. 13. But when the 
cousent is not free, but is caused by coercion, undue influence, 
fraud, or misrepresentation, the agreement is not void, but a con- 
tract voidable at the instance of the person or persons whose con- 
sent isso caused. Where the consent is caused by a mutual mis- 
take, the agreement is void (Ss. 19 and 20), Now what is the 
result when one of two parties is not competent to contract ? We 
shall consider only the case of incompétency arising from mino- 
rity. Isit not enforceable at all by either party, or is it one 
which the mzzor may avoid, but is binding on both him and the 
other party unless he avoids it, or is it absolutely void against the 
minor but,valid as against the other party? ‘The construction 
that it is a voidable contract, z.e., voidable at the instance of the 
minor, is opposed to the plain language of the section, which 
R 28 A 
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declares that an agreement made by a party not competent to 
contract is not a contract at all, z.¢., not enforceable, while agree- _ 


ments which are only voidable at the instance of some of the 


parties thereto, are always called_ contracts in the Act, see S. 2 
Ci. (2); Ss. 19, 20,* 21, 22, 24 to 30, 64-and 65; and it would not 
be fiecessary to mention this construction, were it not-for the fact 
that in the case of the failure of-one of the conditions, vrz., free- 


dom of consent, the consequence is. really tomake the agreement 


a voidable contract as laid-down in S..19. Itis clear, however, 
from other sections of the Act and other provisions of the Sta-- 
tute book elsewhere, that the agreement isnot a voidable con- 
tract. Ifthe intention were to treat it as such, the legislature 
would, in all probability, have enacted that the minor cannot exer- 
cise this right of repudiation in the case of agreements éntered 
into by him for necessaries, especially as this would be in accord- 
ance with the law then in force; on the other hand, the Act 
treats such agreements as altogether void against the minor, and 
in order to protect minors in necessitous circumstances, creates a 
special liability by S. 68 for necessaries purchased by a minor, 
That section treats such a case as “a relation resembling a con- 
tract” and provides that a person supplying necessaries to -an 
infant, is entitled to be reimbursed from the minor’s property, 
Moreover, the legislature has considered it necessary to enacta 
special section in reference to contracts of partnership to declare 
them not absolutely. void, but only voidable as against minors. 
It lays down that “a person who has been admitted to the bene- 
fits of partnership under the age of majority becomes, on attain- 
ing age, liable for all the obligations incurred by the partnership 
since he was so admitted, unless he gives public notice within a 
reasonable time of his repudiation of the partnership.’ ` This 
section would be unnecessary if agreements made by a minor 
were binding on him as a rule, unless avoided. The object of the 
legislature is further rendered quite clear by S. 7 of the Transfer 
of Property Act IV of 1882 and S. 7 of the Trusts Act I] of 1882. 
The former provides that a person tot competent to contract 


‘(and therefore a minor} cannot make a transfer of property. If 


an agreement to transfer property were only voidable, there could 
beno reason for making an actual transfer by him quite inopera-~ 
tive. ‘The latter lays down that a minor cannot create a trust 
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`~ 


“except with the permission of a principal Court of Original Civil 
Jurisdiction. This construction may, therefore, be dismissed’ with- 
out further consideration. 


There remain two more interpretations of the section to be 
considered : rst, that the agreement is altogether void, that is, not 
*enforceable, either by the minor or the other party to the contract. 
In the case of two of the four conditions of a valid contract re- 
ferred to, vtz., absence of consent, and unlawfulness of the object 
or the consideration, as well as where the contract is entered into 


in consequence of a mutual mistake, this is no doubt the case, 


and the language of the section would seem to favour the adop- 
_tion of a similar view in this case also, as an agreement by a 
minor is declared by the section not to be enforceable. But there 
are serious difficulties in the way of such a construction. Inthe 
first place, it could hardly have been the intention of the legis- 
ature to deprive minors of the benefit of contracts entered into 
with them when it is to their advantage.” The object of the 
legislature was to save infants from being compelled to perform 
promises which they may improvidently enter into to their own 
disadvantage, and from the effect of ratification of such promi- 
ses, which they are often induced to make from various motives. 
Secondly, the history of the law on the subject is against the 
adoption of such a view. Prior to the enactment of Act IX of 
1872 the right of a minor to enforce promises made in his favor 
By a major contracting party was undoubted both in England 
- and in India, and there never was a doubt entertained as to the 
wisdom or justice of allowing him to do so. It is improbable, 
therefore, that the legislature intended to make any change in 
the law in this respect. Thirdly, such a change would place 
those for whose benefit it was intended at great disadvantage 
frequently, and sometimes leave them without any remedy. Sup- 
pose, for instance, a minor enters into an agreement with A to do 
personal work for 4 and actually does the work; if the agree- 
ment be void as against both 4 and the minor, the latter cannot 
recover his wages against A:; or suppose A, a minor, enters into 








(1. Thisisa pure guess, It does not appear clear why such an intention should 
not be imputed to the Legislature. Thereis nothing absurd in depriving minors of 
the capacity to contract and making promises void though for. their benefit when 
entered into by them directly atid not through the medium of the guardian: — D.) 


` 
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an agreement with B for the purchase of B’s house and pays B the 
price of it, he cannot recover the house for which he has paid, 
because the agreement for its sale is void. Can he recover the 
money ? It was paid voluntarily and not paid under a mistake of 
fact and could not be recovered on that ground. In cases of void 
agreements, the Act provides for restitution only where the agree- 
ment is discovered to be void, (see S. 65), z.'¢.. where parties enter 
into an agreement under some mistake of fact, asin the case of an 
agreement to sell a horse which was dead before the date of the 
contract, in the belief that the horse was living. There is no 
such "right apparently, when parties enter into an agreement, 
which they know or ought to know to be void.! Nor does it 
seem that the minor would be entitled to recover the considera- 
tion under S. 94 of the Trusts Act which provides that“ * * 
where there is no trust, but the person having possession of pro- 
perty has not the whole beneficial interest therein, he must hold 
the property for the benefit of the person having such interest, or 
the residue thereof, to tke extent necessary ,to satisfy their just 


` demands,” as this section seems to refer to property in specee. 


To take another illustration, suppose there is a registered agree- 
ment in favor of a minor, made out of love and affection by a 
near relation, but withcut other consideration. According to 
the view under consideration, the minor could not enforce such 
an agreement, though, if he were a major, he could under S. 25 
of the Act. . Unless, therefore, we are compelled to adopt such a 
construction, we ought rot todo so. Let us examine closely 
the wording of the section and-see whether a more reasonable 
construction is not possible. It enacts that “as agreement made 
by persons competent to contract, &c, is a contract.” Now an 
agreement is a promise or a set of promises forming the consider- 
ation for each other. Substituting for the word “agreement” its. 
equivalent “promise”? we have “a promise made by a person 
competent to contract, &2., is a contract ;” competency to con- 


1, [The Privy Council has held that 8s. 6£ and 65 of the Contract Act can have 
application only when there was an agreement between competent parties and not 
where there never was and never could have been any contract.—Afohori Babee v. 
Dhurmodas Ghos: (1903) L. B.30 1.4-114 “— ED. | 


2, [But promise according to the Act is an accepted proposal. One “must know 


. in what sense the word promise is ased in the subsequent expression “promise made by 


person, &e.”—ED, ] 


t 
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tract is therefore required only in the person making the promise 


and not in the person in whose favor the promise is made, z.e., - 


the parties to the agreement need not both be competent to con- 
tract but only the party makinga promise.? The result is that 
where the minor is the promisor, the agreement is void, but 
where he is only the promisee, it is valid. So when a minor 4 
enters into a contract with Æ to purchase Bs house for Rs. 100 
paid by him to B, B may be compelled to perform his part of the 
, contract and convey it to 4. In many cases, no doubt, both the 
parties concerned are promisors. ‘Thus in the familiar instance 
of B promising to sell a horse to A in consideration of the latter 
paying B 100 Rs., the one promises to sell, the other promises to 
pay Rs. 100. In common parlance, the agreement may be said 
to be a contract for the sale of the horse, and the undertaking on 
A’s part to pay the 100 Rs. the consideration for it. But in law, 
both alike are promises, forming the consideration for each other. 
In such a case, if A (for instance) happen lo be a minor, he can- 
not enforce the agreement against #, because? the consideration for 
Bs promise, namely the payment of 100 Rs. to him by 4 being 
legally unenforceable his (A's) promise is invalid for want of con- 
sideration. Wherever, therefore, the consideration for a promise 
in favor ofa minor, is a promise by him, he cannot enforce the 
former as against the promisor, as it is invalid for want oe con- 
sideration, ‘The conclusion we come to is :— 


(IJA promise by a miuor is not only voidable but absolutely 
void?. 

(2) A promise made zo a minor is also void if the consider- 
ation be a promise by the minor. 


(3) In other cases a promise to a minor is not void on the 
ground of the minority of the promisee?. 


C ami Or —— 


1, [With great deference one is not oe to fullow the line of reasoning adopted 
here :—ED.] 

2; ‘EThis i is settled to be the law accorcing to the highest judicial tribunal in 
India :—See Mohori Bibee v. Dharmadas Ghose (1903) L. R. 30 L A. 114 sc. I.L. R. 
30 C. 539. — ED.) 

3. [This distinction cannot seem to hold good after the decision of the Judicial 
Committee in the case already cited. At p. 124 of the Report they observed : "Looking 
at these sections (Ss. 2, 10 & 11) their Lordships are satisfied that the Act makes it 
essential that al} contracting parties should be ‘ competent to contract’ and expressly 
provides that a person who by reason of infancy is incompetent to contract cannot 
make a contract within the meaning of the act? ’—En.] 
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This sa A derives some support from the course of 
legislation in England subsequent to the passing of the Contract 
Act. “The Infants Relief Act, 37 & 38 Vict. Ch. 62,” passed in ` 
1874, changed the law with referenze to some contracts and 
declared them absolutely void as against minors,-so that a sub- 
sequent ratification af ter the attainment of age is of no. effect. 
S 1 enacts “all contracts * * * entered into dy infants for the re- 
payment of money lent or to be lent, or for goods supplied or to 
be supplied (other than contracts for necessaries) and all accounts . 
stated with infants shall be absolutely void.” It will be noticed 
that the section makes void only contracts dy infants for payments 
to be made by them. S. 2 deciares that ratification of such con- 
tracts shall also be invalid. The Act leaves minors as before, 
quite competent to enforce promises in their favor. 


” ‘Where have been very few decisions in this country on the 
competency of minofs to contract, since the passing of the Con- 
tract Act. In Behari Lall v. Bent Lall’, Stuart, C. J., discussed 
the question of the capacity of a minor to be a mortgagee, but 
the decision did not turn on the point. He held that he could be 
a mortgagee. But he proceeded entirely on the English Law and 
did not consider the provisions of the Coutract Act. He assumed 
that a promise made by a minor is not absolutely void but only 
voidable, and observed that.the repudiation of the contract-by the 
minor must be made within three years after the minor attains 
age. ‘The only other reported case seems to be Saski Bhushan 
Dutt v. Jadu Nath Dutt?.* In that case the plaintiff, a minor, sued 
to recover the amount. due to him on a bond given for the value 
of certain goods, The defendant contended that the- bond was 
not enforceable as the plaintiff, one of the parties to it, wasa minor 
on the date of its execution. Garth, C. J., and McDonnell, J., 
held the contract was enforceable. They said: “It is true that 
the language of the Indian Contract Act may well have led to 
the mistake, but we consider that the bond here is the same as it 
isin England. A contract eutered into with a minor is only 
voidable at the optionof the minor. [See Addison on Contracts? 


Caen atag ga aa ONCE PSCC E T ca 
E ~ ABRIT Li. R8 A408 M iT T li Be C1888) Te L. RIC. 552. 
8. [Et is useless to'note the various conflict of decisions in the several Courts upon 


the question raised in this articleas it isconcladed by the decision of tif Judicial 


Committee in the case already referred to: Muhori Bibee v, Dharmodas Ghose 3 (1903) 
L, R 301, A. 114. Now an agreement by or with an infant ‘is altogether void :—Ep.] 
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See also Hari Ramv. Fita Ram.” Unfortunately the case was not 
- argued before their Lordships and the judgment is too brief to be 
considered of much authority. It wasassumed that the Act did 
not make any change in the law as it stood before 1872. The 
actual decision, however, is in accordance with the view taken in 
this paper. 

It is to be regretted that in the Indian Contract Act four 
conditions, the failure of which leads to three different results, 
should have been combined in one section and all laid ‘down as 
requisites for an agreement being a contract. In the case of two 
of them, the non-fulfilment renders the agreement void as against 
all. In the case of a third, the result is to make it void in some 
instances (asin cases of mistake) and at other times voidable at 
the instance of the person or persons whose consent to -the agree- 
ment was improperly obtained. In the case of incompetency to 
contract, a promise by the incompetent party is absolutely void 
as against him, but a promise made to him is not invalid: 


EE 


ABETMENT BY THE SUBJECT OF RAPE.” 


The question which is stated in the heading of this article is 
one which could hardly have arisen under the old law regarding 
rape. But the age of consent having been recently altered with 
reference to the offence, it is just possible that the question may 
arise‘in future and a discussion of it will, therefore,not be without 
interest. As the law now stands, a person who has sexual 
intercourse with a girl below 12 is guilty of rape even though she 
gives consent. But can the girl herself be punished for abetment 
of it? Mere consent on the part of a girl to sexual intercourse 
may or may not amount toabetment. But it is needless for the 
present purpose to consider whether in the case of an act involving 
the presence of two persons, it is possible for a person to consent 
to the act without intentionally aiding the act and thereby 
abetting it. Cases can be easily conceived in which a girl not 
merely consents to the act, but solicits and incites a person to 
commit it. In such cases the conduct of the girl would apparently 
fall within the definition oftabetment in S. 107 of the Penal 
Code. But whether it really constitutes abetment and whether 
she can be punished for it can only be determined after deciding 


1. (1869) 3 B. L. R.A. O, 426. 
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the widet and more important question whether a person between 
the ages of-7 and 18 can be guilty of abetment of any offence 
committed against himself, or herself, except attempt to cause 


‘death. It will be convenient to ascertain first the law as regards 


adults over 18, and then see how far it is applicable to the case of 
persons who are not adults, but who are above the age of irres- 
ponsibility for crime. E 

*Ordinarily men are at liberty to do what they like with their 
own persons, or property, provided they do no harm to others, I 
say ordinarily, because it: is competent for the Legislature to 
restrict this liberty, and it has restricted it in one instance, vzz., 
the right to put an end to one’s own life. The proposition is too 
plain to require any authority. The law usually interferes with 
the subject not by positively declaring what things he may do, but 
by laying down what he shall notdo. Except sofaras the 
legislature has curtailed the natural liberty of thesubject, he would 
be free and entitled tc do what he liked. This principle is 


embodied in S. 79 of ‘the Penal Code. The only restriction 


placed by the law of India on a person’s actions towards himself 
is, that he shall not attempt to commit suicide. If a person 
emasculated himself, or put out his eyes, or cut off a limb, burat 
down his house 1, or shot his horse, he would be guilty of no offence. 
The reasons for the concession of his general liberty and fora 
limitation upon it, where the act is one that tends to the destrur- 
tion of life, are well set forth by Macaulay’s Committee in Note B 
of their report submitted with the Draft Penal Code. “The reason 
is stated to be “that it is impossible to restrain men of mature age 
and sound understanding from destroying their own property, their _ 
own health, their own comfort, without restraining them from en 

infinite number of salutary or innocent actions. Itis by no means 

true that men always judge rightly of their own ‘interest. But it 
is true that, in the vast majority of cases, they judge better of 
their own interest than any law-giver, or any tribunal, which must 

necessarily proceed on general principles, and which cannot have 

within its contemplation the circumstances of particular cases ard 


‘the tempers of particular individuals, can judge for them. It is 


difficult to conceive any lew which is effectual to prevent men from 
wasting their substance cn the most chimerical speculations, and 





1. We suppose this is too wide. 
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yet which dos not prevent the construction of such works as the | 


Duke of Bridgewater’s Canals. It is difficult to conceive any law 
which prevents a man from capriciously destroying his property, 
and yet which does not prevent a philosopher, in the course of che- 
mical experiments, from dissolving a diamond, or an artist from 
taking ancient pictures to pieces, as Sir Joshua Reynolds did, in 
order to learn the secret of the colouring. It is difficult to conceive 
any law which prevents a man from capriciously injuring his own 
*health, and yet which does not prevent an artisan from employ- 
ing himself in callings which are useful‘and indeed necessary to 
society, but which tend to impair the constitutions of those who 
follow them, or a public-spirited physician from inoculating him- 
self with the virusof a dangerous disease. It is chiefly, we con- 
ceive, for this reason, that almost all Governments have thought 
it sufficient to restrain men from harming others, and have left 
them at liberty to harm themselves.” The law would seem to be 
the same in England, but there is no express statement to be 
found, probably because the principle is so obvious. 

The next step in the argument is, that whatever a person 
may lawfully do to himself, he may cause the same to be done to 
himself by others. Here again the liberty must be understood 
to be subject to any restraints which may be imposed by the 
‘Legislature. The liberty allowed by the Penal Code to a person 
to do harm to another with the latter’s consent is not co-exten- 
sive with the right of a person to injure himself, but slightly nar- 
rower. Not merely death, but even grievous hurt is not justified 
by the consent of the person whose death or grievous hurt is 
caused ; see 5. 87 of the Penal Code. Whatever grounds of expedi- 
ency there may be for allowing aperson to inflict griev- 
ous hurt on himself, the Legislature considers that to allow 
one man to inflict grievous hurt on another, even with his consent, 
for purposes not beneficial, would have the effect of lowering the 
sanctity of human life. In England it seemsto be doubtful whether 
a man may not Consent to the infliction of pain on himself, if the 
pain is not for a purpose injurious to the public, vide Stephen’s 
Digest of the Criminal Law, Art. 207. Except in the cases of 
death and grievous hurt, it is clear that harm done to another is 


justified by consent, and æ fortiord by incitement. Ifa person. 


above 18 incited another to inflict harm on him, he would not 
R 29 
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be guilty, of any abetment, because there is no, substantive offence 
committed,- But if the person giving the consent is below 18, a 
substantive offence is certainly committed ; but” is there any abet- 
ment? The reason for fixing 18 as the age above which aman may. 
give valid consent to the infliction of harm on himself is the very, 
same reason that led the Legislature to fix that.age as the age of 
majority for the, purposes of the civillaw. It is the age at which 
men may, be ordinarily supposed to arrive at sufficient maturity of 
understanding’ to form a sound judgment of the consequences | of 
"their actions upon themselves. As regards the consequences of 
jien actions towards others, the law, no doubt, assumes a much 
earlier age of, discretion, partly because such consequences are 
more obvious and partly because such an assumption is requiredon 
grounds of policy. On the other hand, considerations of prudence 
are comparatively slow to develop i in youth, andin,view of this, 
mental is immaturity, the Legislature undertakes to protect them in 
spite of themselves against the dangers of an unsound judgment. 

In S. 96 of ' Macaulay’ s Draft Penal Code corresponding to S. 87 of, 
the present Code, the age was fixed at 12. But the subsequent 
Committees were probably of opinion that the age was so low, that 
a capacity t to judge of the consequences of actions bn oneself could 
not be. ordinarily formed, and they therefore raised the age limit 
to 18. It would, therefore, bea strange anomaly if the Legislature, 
having enacted for the protection of youth that its consent shall 
not justify harm, were to punish it for abetment, the result of the 
very immaturity of judgment, in consideration of which the sub- 
stantive offence was enacted. It dees not stand to reason to 
hold, that the law expresses its solicitude to shield young men 
from the dangers of unripe judgment by punishing them for 
abetment of offences against themselves. 

The proper conclusion seems then tobe, thatit does not 
follow, that because a substantive offence is committed, a person 
between 7 and 18 who incites it is necessarily guilty of abetment. 
Whether he is guilty or not would depend on the question 
whether the offence was one directed against himself, or others, 
or the public generally. It it was only against. himself, there 
would be no legal abetment. But otherwise, if it is, against 
others, or against the public. An examination of the provisions 
of Ss. 107 and 108 of the Penal Code fortifies one in. this conclu~" 


Mer 
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sion. ‘The ground on which.abetment is punished is, not that 
the moral depravation of the principal or his obnoxiousness to-the 
criminal law is compassed by the abettor, but that a third person 
is injured and that the abettor has a share in causing that injury. 
Explanation III of 9. 108 provides that it is not necessary that 
the person abetted should be capable by law of committing an 
offence, or that he should have the same guilty intention or 
knowledge as that of the abettor, or any guilty intention or 
knowledge. The only moral ground on which an infant can be 
asked to be made liable for abetment of an act *which, if done 
by himself, would be no offence is, that he has led another into 
the clutches of the criminal law, and is thus guilty of a wrong. 
But if I have correctly apprehended the principle of liability ‘for 
abetment, this reason for punishing an infant cannot be maintained. 

Ample warrant can be found in the Code for the classifica- 
tion of offences into those which are so by reason of harm to a 
particular individual], and those which are so by reason of harm to 
more individuals than one, or to society. In one sense no doubt, 
all offences are offences against the public, but still some offences 
are offences because of the injury to an individual and some of 
these are therefore compoundable. Others again are offences: be- 
cause of the injury to the interests of society, or to third parties 
in addition to the person primarily affected. As Sir Jamies Ste- 
phen observes: “Crimes are, asa general rule, immoral actions, but 
it is only in a few cases that they are punished because they are 
immoral. In the great majority of cases an immoral act is 
punished as a crime only when it involves an outrage on some 
particular person”—General View of the Criminal Law, 2nd Edi- 
tion, p. 104. S. 87 of the Penal Code provides that “ nothing 
which is not intended to cause death or grievous hurt, and 
which is not known by the doer to be likely to cause death or 
grievous hurt is an offence by reason of any harm which it may 
cause, or be intended by the doer to cause, to any person above the 
age of 18, who has given consent, whether express or implied, to 
suffer that harm ; or by reason of any harm which tt may be known 
by the doer to be likely to cause to any such person who has consented 
to take the risk of that harm.” 
_ The words italicized occur also in Ss. 88 and 89. S. gt pro- 
vides that “the exceptions in Ss. 87, 88 and 89 do not extend to 
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acts which are offences independently of any harm which they may 
cause, or be intended to cause, or be known to be likely to cause to the 
person giving the consent, or on whose behalf the consent is given.” 


‘Rape is an offence because of the injury to the girl or the woman?. 


But other offences are so independently of the harm caused to the 
person who is the subject. And'the illustration given in 5..91 
itself is that causing miscarriage, except in good faith to save the 
life of the woman, is an offence independently of any harm to the 
woman, and that the consent of the woman will not therefore 

* justify the act. Wherever, therefore, the offence is an offence 


.purely.by reason of the harm to an individual, he cannot be 


punished for abetment. But in all other cases he miay be made 
so liable. Thus kidnapping from lawful guardianship is an 
offence because of the violation of the rights of the guardian. An 
infant, who abets such kidnapping can therefore be punished as 
an abettor. Adultery is an offence against the husband anda 
wife abetting it would be liable to punishment, but for the 
special clause that the wife shall not be punishable as an abettor. 
As regards unnatural offences, both the parties are under the 
English law regarded as principals and the offence is regarded, 
not as one committed ty one party against the other, but as an 
offence against society committed by both, and it is not there- 
fore analogous to the class of cases we have been considering; see 
Russell Vol. I, p. 88c, sth Edition. 


The objection may be brought forward E the views 
herein set forth that the Penal Code being a complete Code, it 
would not be allowable to put this narrow interpretation on the 
words of S. 107. But the section ought to be construed in refer- 
ence to the other sections and to the general scheme and policy 
of the Code so as to avoid absurdity and harshness.. The tenor 
of the S. 107 itself appears to support the view I have taken. 
The principle of putting a restrictive interpretation on apparently 
general words of a statute to obviate inconvenience, or absurdity, 
or extension to cases not within the policy of the statute, has been 
applied in numerous English cases. In the recent case of Reg. 


‘vy, olson? where the English statutory provision relating to 





[1. But is it not also an offence because of the injury tothe interests of society? 
At any rate the offence constituted by-the amendment is so because of such injury.— ED. | 
2. (1889) 23 Q. B. D.. 168, 
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bigamy had to be interpreted, the Court of Queen’s Bench held 
it necessary to restrict the section to cases in which there was no 
bona fede belief of the other party’s death. In a still more recent 
case Razlton v. Wood? it was laid down by the House of Lords, 
that a statute must be so construed as, if possible, to avoid the 
extension of it to collateral effects and consequences beyond the 
scope of the general object and policy of the statute itself and 
the apparently general words of.a statute were cut down for the 
purpose of obviating inconvenience. In Lester v. Torrens? the 
words to be construed were words occurring in the Licensing Act 
of 1872 “that every person found drunk on licensed premises 
should be liable to a penalty.” The words though literally wide 
enough to cover the case of the publican, *who had got drunk 
anywhere, and was found in that .condition in his bed after the 
house was closed, werein accordance with the manifest object 
of the Act confined to persons found on the premises, while using 
it as a house for public resort. 


Coming back to the question with which we started, it would 
be absurd to hold that a girl below 12, whois incapable by law 
of giving a valid consent to sexual intercourse so as to cure it of 
its criminal character, should yet be deemed to possess sufficient 
understanding to make her liable for abetment of an offence, the 
gist of which is the want of a mature consent. The entire ab- 
sence of authority on the point under discussion is, I am inclined 
to think, in my favour. If no prosecutions for abetment of this 
kind have ever been made, it must be, not because there have 
been no cases of such abetment, or that feelings of commiseration 
prevented prosecution, but because it was supposed to be legally 
impossible fora person to abet an offence against himself. I 
should have thought that the question was free from doubt, and 
capable of only one answer, but for the fact that some of my 
esteemed friends in the law hold a contrary view, which they 
will probably enforce in a subsequent issue of the Journal. 


P. S. SIVASWAMY AIYVER. 


nt ey 





1, (1890) 15 A, C. 363. 2, (1877) 2 Q. B. D, 404, 
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MITAKSHARA*. 

82. Women should be honoured with ornaments, clothing, 
and food, by their husbands, brothers, fathers, gnatis,fathers-in- 
law, mothers-in-law, husbands’ brothers and by bandhus. 

Further, virtuous women of the aforesaid description should 
be honoured by the husband and others with ornaments, cloths, 
food, flowers, &c., according to their means. Because, treated 
with respect, they (women) promote Dharma, wealth and enjoy- 
ment. 


And the author now describes how a woman entrusted with house- 
hold affairs should conduct herself. 

83. She should keep well all articles required for the 
household,shonld be clever,cheerful,and a verse? toextravagance. 
She should be devoted to her husband and should salute the feet 
of her parents-in-law. f 

gaa: placed each in its proper place; guget: All things 
required for the household ; she (who keeps the household things 
in the proper place) is said to be (@gajiqepey.) For instance, 
the mortar, the pestle and» the winnow in the place for pound- 
ing, the grinding stones in the grinding place, and so on. Clever 
i.e., dexterous in the discharge of household duties. Cheerful, z.e., 
always wearing a smiling countenance. Averse to extravagance, 
z.é.. not having au extravagant disposition. 

The words ‘ should be? must be understood with every word. 
Again, parents-in-law, z.e., the father-in-law and the mother-in- 
law. By the rule of Panini? by which one of the two compounded 
words alone survives relating to Ekasesha compound, 7.¢., with the 
word Swasru the word Svaserah, She should salute their feet 
always. The mention of Svasure is for the purpose of including 
others fit for being honored. Devoted to her husband, z.e., 
remaining under the ccnirol of the husband, she should do what 
has been said before. 


The author has laid down what a woman should do while ker 
husband is present. He now proceeds to lay down what she should 
do when the husband is absent from the place. 


84. She whose husband is absent shall give up play, 
embellishment of her person, the sight of crowds and {estivais, 
amusements and going to others’ houses. 





——_ 





1, l, 2-71. 
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She, whose husband is absent in another place, should give 
up play as with balls, &c., the embellishment of her person by 
the use of fragrant unguents, &c., sight of crowds, z.e., any collec- 
tion of people and festivals such as marriages and other amuse- 
ments, 2.2., pastimes or amorous sports, and visiting other peoples 
houses. The words ‘should give up’ are convected with each 
of the objects. 

85. The father should protect the maiden; the husband, 
the married woman; and the sons should protect her during old 


age; in default of them, the kinsmen (gnatis). Independence is 
never allowed for women. 


Moreover, before marriage, the father should protect the girl 
from doing what is improper ; after that, the husband. In de- 
ç fault of the husband, and when she is old, the sons In default 
“(of all the aforesaid), the kinsmen, and in default of kinsmen, 
the king,*by reason of thesaying “‘that on extinction of (relations 
on) both sides, the king is the protector and lord of women.” 
Hence no independence to women at any time. 

86 A woman who is without her husband should not remain 
except with her father, mother, son, brother, father-in-law, 
mother-in-law, or maternal uncle, Otherwise she will be de- 
serving of censure. 

; Further; a woman without her husband, z.e., deprived of 
her husband, should indeed not be without the father, &c., 
because remaining without them, she is liable to censure. And 
this is in case of her leading a life of austerity, as it is mentioned 
in the Vishnu smriti that, “when the husband is dead, either 
a life of austerity or ascending the funeral pyre of the 
husband.” 2 By ascending the funeral pyre of the husband great 
prosperity is attained. So Vyasa has illustrated this in the form 
of the story of the female pigeon: ‘‘Devoted to her mate she entered 
the glowing fire and there reached her mate who was wearing 
variegated armlets. Then the bird accompanied by his wife 
went to heaven and honoured for his good deeds he there passed 
his time in enjoyment with his wife.” So also Sankha and Angr- 
vasa having declared (as laid down) “ she who ascends the pyre of 
her husband will dwell in paradise for as many years. as there are 
hairs on the human body, of which there are three crores-and-a- 
half” point out the inseparability of the husband and wife, 


l Vishnu XXY 8 14. 
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As the serpent-catcher pulls the serpent by force out. 
of the hole (where it dwells), so the woman who follows 
her husband in death raises him (the husband) up and is 
happy with him?. Devoted to her husband and extoiled 
by numbers of celestial damsels, she passes her time there (in 
heaven) with her husband in sport for as long as the reign of 14 
Indras.” Similarly, “ whether the husband is the murderer of a 
Brahmin or of a friend or is an ungrateful man, a woman who, 
not suffering widowhood, dies with him, purifies him.” So also 
Hartta* (says): “The woman who, when her husband is dead, 
ascends the pyre is honoured in heaven as one equal in virtuous 
conduct to *Arundhett. As long as a woman does not 
burn herself to death when her husband dies, so long is 
she not released from the female body, (z. e., from re-birth 
asa female)” So Martta has declared that “she who follows 
her husband.(in death) purifies three families, the maternal, 


the paternal and the one in which she is given in marriage.” So 


again, “she is to be known as devoted toher husband who is dis- 
tressed when he is in affliction, who is pleased when he is happy, 
who is squalid and thin when he is absent, and dies when he 
dies3.” ‘This is a duty common to all women down to the Chan- 
dala caste who are not pregnant and who have not young children 
as the words “she who follows her husband”? are without any 
qualification. Those texts which prohibit Brahmin women from 
following their husbaads (in death) such as “ Anugamana or 
the following of a deceased husband (to the pyre) is forbidden to 
Brahmin women by the injunction of Brahma. In the other castes, 
it is declared to be the highest penance. She (the Brahmin 
woman) should, being alive, do what isto the benefit of her 
husband. By dying she is guilty of suicide. ‘That, woman of the 
Brahmin caste who follows her deceased husband ,by self-immo- 
lation will not carry herself or her husband to Heaven” and others 
refer to those who ascend a separate pyree This is by reason of 
the specialrule “that it does not behovea Brahmin woman to 
ascend a separate pyra.” Hence permission to ascend a separate 





1. Daksha IV § 20. 
2. Daksha § 19. s 
3, Harita Adhyaya Vill r. 396, Cal. Edn, 

See Vishnu XXY § 14 cited above. 
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pyre is implied for Kshatriya and other women. It is said (argued) 
by some, that “As suicide is forbidden to men and women 
alike, this advice about following the husband in death applies, 
just like the Syena sacrifice, only to her who, owing to her exces- 
sive desire for Heaven, transgresses the prohibitory’ precept?; 
for, the text ‘a person who wishes to enchant (for a malevolent 
purpose) shall perform the Syena sacrifice’, is held to be an 
advice’ (inculcating Syena) only to him who has his mind 
engrossed by intense hate and thus transgresses the prohibitory 
injunction.*” This (however) is improper. 

“According to the view of those people who describe the Syena 
sacrifice as producing -evil through its result as, in the accom- 
Plishment of the object which has Syena for its instrument (means) 
and harm as the thing to be accomplished, the harm is not en- 
joined asa Vidhi’ (literally, is not touched by the rule) and is within 
the scope of the prohibition (namely, no harm should be caused to 
living creatures) it is clear that there is a difference (z.e., there is 
no analogy) between the Syena sacrifice and Anugamana (post- 
cremation) just like (the difference or want of analogy between 
the’ form erand) the 4 gnishomiya sacrifice by reason of harm being 
enjoined for the attainment of Swarga in the rule relating to 
Anugamana and untouched by (z.e., beyond the scope of) the 
prohibitory precept (wz., no harm should be caused to living 
creatures), § ; 
` © ^ According to some (others) Himsa or hurt isonly an act con- 
ducive to death;.the Syena is also Himsa or hurt, being an 
act conducive to the death of the enemy; there is no scope 
for a Vidhe ; as in the sphere of actions relating to human desires 


1. When the expression ‘í aq ” is used it is intended to mdicate the oppo- 
nent’s argument with which, however, the author does not concur, 

2. That is the text that suicide is prohibited. 

3. This sa :rificeis so called because just asa hawk or falcon will pounce on its prey 
and devour it, the sacrifice results in the destruction of the sacrificer’s enemy. 

4. Phatis the text, “he shall not hurt any living creature.” 

5. It is only Syena sacrifice that is enjoined and not the resultant barm. | 

6. The argument is this: There is a difference between Syena Vidhi and 
Anugamana Vidhi as there is a difference belween the former and Agnishomiya Vidhi. 
In the Syena “ harm ” is not enjoined as a Vidhi. Only the sacritice (named Syena) is 
enjoined. n the Agnishomiya, harm (Te. sacrificing a cow) is enjoined and thus it is 
a special text forming an exception to the general rule that no harm shall be caused, So 


in Anugamana, (burning oneself with husband,) barm is enjoined and thus this forms 
an exception to the general rule. i 


R 30 
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the instruments or means for accomplishing the object being adopt- 
ed spontaneously from desire; and hence, the Syena being of 
the nature of Hzmsa caased by desire is forbidden as intrinsically 
wicked. Even in this view there is no scope for an interdiction 
(in the caseof Anugamana,) because although death may have 
been prescribed by the Anugamana Sastra as the means oi attain- 
ing Heaven, and even though a person may be moved towards it 
by desire, the adoption of a particular mode conducive to death 
such as entering the fire?, can be secured only by means of a Vrd? 
as in the case of the rule which lays down ‘‘one desirous of prosper- 
ity should sacrifice a white sheep to Vayu?.” Hence the want of 
analogy between Syena and Amugamana is clear. According to 
others, Anugamana is improper, being opposed to the text of the 
Srutt that “ one desirous of Heaven should not put an end to his 
life before the naturai term.” This isnotso. ‘he text “one desir- 
. ous of Heaven should not put an end to his life before the natural 
term (z.e., night)” means that a person who seeks absolutzon should 
not put an end to his life before his natural term with the. objec- 
tion of attaining Swarga (Heaven). Because, only if there is 
life left, absolution which consists in the realization of Brahma 
(which is) eternal and supreme bliss, is possible to one having 
his mind purified from all blemish by the practice of all zz#ya (obli- 
gatory) and xatmztttka (casual and consequential) observances by 
means of self-knowledge (which is) the result of the investigation 
of the vedanta, reflection, and profound and repeated meditation. 
Therefore the meaning (of the srutz text) is that life should not be 
wasted (z.¢., destroyed) for securing Heaven (Swarga) which is 
but transient and affords only trifling temporary happi-' 
ness. Hence also just like any other kamya observance, Anuga- 
mana is proper for a woman who, not desiring final emancipation, 
is desirous of Heaven which is but transient and affords tempo- 


rary happiness. Thus the whole is free from objection. 

87. She who is employed in (seeking) what is pleasant 
and good to her husband, who is well-bebaved, and who has 
conquered her senses attains fame in this world and after death 
the incomparable course (7.¢, heavenly bliss). 

Again, what is pleasant, z.e., what is agreeable to the mind 


at present; what is good, z.e., that which insures felicity in the 





I, Either the same ora different pyre, 
2, ‘aittariya Samhita, Khanda 2, Prasna 1, ene l. 
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future. She who is employed,* z.e., devoted to that which is plea- 


sant and good to the husband “ MATTI” (whois well behaved) 
i.e., one whose conduct is proper and becoming. What is proper 
conduct is pointed out by Sankha. ' “A woman should not leave 
hér home without intimation; should not goout without her 
upper garment, or in haste; should not talk to other men, except 
tradesmen, ascetics, old men and physicians; should not display 
her-navel ; should wear her cloth down to the ankle ; should not 
expose her breasts ; should not laugh exposed to view ; should not 
hate her husband or his relations ; should not stop in the same 
place with courtesans, knavish women, loose women,” female as- 
cetics, female fortune tellers, women who conjure by means of 
magic and women of evil disposition, etc., as conduct ‘becomes 
im proper by (evil) association”. “Who has conquered her 
senses,” 7.8., one by whom the senses, z.e., the ear, etc., voice, etc., 
and the mind have been subdued.3 


In this world she attains fame, z.é., reputation, and in the 
other world asupreme condition (of bliss). All these rules of 
conduct for women are to be understood (as enforceable or appli- 
cable) only after marriage, As it is said in the Smriti*, be- 
fore Ufanayana, people have perfect liberty to go where they 
like, speak what they like and eat what they like. And marriage 
has been declared to be the Upanayana ceremony for women.” 


The author now speaks about one having several wives. 


. 88. When there is a wife of the same caste, a man should not 
cause another wife todo any actsof religious duty and when 
there are several wives ofthe same caste, no other wife than the 
eldest should be employed in acts of religious duty. 


When there is a wife of the same caste®, a man should not 
cause the religious duties to be performed by another of a different 





l. Sankha f 
2. Literally a woman who keeps an assignation. 


3. “These are of two kinds, The organs of knowledge (or perception) and the organs 
of action. The organs of knowledge are five such as eye, ear, nuse, tongue and skin. 
The organs ot action are also five Such as laryns, haud, foot, anas anil parts of gencia- 
tion, Fhe mind is considered us the eleventh organ. 


4, Gautama, Adhyaya II, first line,’ 

5, Manu, Adhyaya 11, 8 60. 

6. Ifġbere is not a wife of the same caste, wives of other castes, excepting the 
Sudra caste, might be joinedin the performance of religivus dunes—Apurarka, The 
Sudra wife is excluded by the texc of Vasishta. It is not intended by -this that the 
middle and the youngest wife should be totally excluded. They should also be joined 
along Witn the edest—Apararka citing, texts of Baudhayana and Katyayana, 


| 
`s 


re 282] 


[* 283] 


236 ~ ‘THE MADRAS LAW JOURNAL., 


caste. And when there are several wives of the same caste, 
any other than the eldest wife, i.e. the middle or the youngest 
wife, should not be employed in acts of religious duty, z.e., in 
religious observances. 

Having stated the rule for a widow, the author now states the 


rule for a widower. 

* 89. Having cremated a well-behaved wife by means ofthe 
Agnihotra (sacred fire) the husband should, conformably to es- 
tablished ordinances, take without delay a wife and the conse- 
crated fire. | 


Having cremated.a deceased wife whose behaviour was as 
above described, f.e., whose conduct was proper, by means of the 
Agnthétra, te., the sacred fire and.in its default by means of 
the Smdrtha fire (i.e. domestic fire?) the husband who has not 
begotten sons or has not performed sacrifices, or is ineligible for 
other orders of life should, when there are no other wives, again 
take a wife and the fire according to established ordinances. 
‘Without delay, z.e., quickly’, because Daksha? has said: “A twice- 
born should not remain even for a day without being in some one 
order of life.” This rule applies only toa wife who has been 
joined in the performance of the Adhdma? ceremony and not to 
any other. The text “He who, while the first wife is living, 
cremates a second wife with the three sacred fires* does an act 
which is asheinous as the drinking of liquor” as likewise the text . 
“He who gives up his Aguzhétra on the death of his second wife 
or from mere will and pleasure should be regarded as one guilty 
of the murder of a Brahmin,” should be understood to refer to 
the cremation of one who has not been joined in the Adhdna 
cere ony- | 


t 


THUS ENDS THE CHAPTER ON MARRIAGE. 


CHAPTER ON THE DISTINCTION OF CASTES" AND 
MIXED CASTES." 
A fter stating that four wives are allowed for a Brahmin, three 


for a Kshatriya, two for a Vatsya and one fora Sudra, it was 


l. Thatis Aupasana fire. 

2. Daksha 1, 10. 

3, The ceremony preparatory to the Agnihotra. - 

4, i e, GArhapatya, Anavaniya and Dakshina, called also collectivgly as’ the 
Agnihétra, 

b. The four principal castes described by Manu. 

6, That is Anulémajas, Pratilédmajas, 
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said that sons Should be begotten on these. The author now explains 
the distinction as to caste of the issue begotten, by persons of dif- 
Jerent castes on women of the various castes. ; 

90. To men of thé same caste, from wives (women) of the 


same caste, in the unreproachable kinds of marriage, are born 
sons who are of the same caste and who continne the Line. 


To men of the same caste, z.e., to Brahmins &c.; from 
women (wives) of the same caste, z.€., from Brahmin women, &c.; 
sons‘are born of the same caste, 2.2., of the same caste as the father 
and mother. The word “ married” should be taken (read) with 
“women of the same caste,” by reason of its. having to be 


recapitulated as the text. “This is the rule among married. 


women?” as to be added to all (that is said before). . As 
the word married is a relative? term, the word? married 
is to'be taken with the expression men of the same: caste. 
The word savarna (of the same caste) has a clear meaning. 
Hence the meaning -is, that those begotten by a husband 
of the same caste on a wife of the same caste duly wed- 
ded according to the ordinances already mentioned, are mem- 
bers of the same caste. Hence it has to be inferred that the 
characteristic quality of being asavarnas (t.e. of not being 
members of the same caste) is stated as’ regards Kundas 
(sons born of married women to persons other than their hus- 
bands during the husbands’ life-time), Gé/akes (sous born of adul- 
terous widows), Kánînas (sous of maidens), Sekédhajas (sons of 
women pregnant at the time of marriage) and others. These differ 
from Savarnas, Anulomajas and Pratilémajas* and are sub- 
ject to the common duties of forbearance from cruelty, &c., from 
its being'so mentioned in the Smriti that “all Apadhvamsazas 
are ‘similar to Sudras.” A fpadhvamsajas, 1. e:,.those born of 
adulterous.connection. They are also subject to the duties of 
Sudras. such as attending upon. the twice-born , classes and the 
like. It is objected to this. view, that if the. Kunda and the Gélaka 
be non-Brahmins, the prohibition.of them in. Sraddka would be 


irrelevant, arid also contrary to reason ‘inasmuch as one begotten - 


by one ofa particular class on a woman of the same class belongs 
Pn a es AI 
l. Y&jnavatkya Acharadhyaya § 92. 2, Having reference to another, 
3. See post, § 91 to 9b. 


t 
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to the same‘class only just as the offspring of a bill’ arid: a cow 
belongs to the bovine ' species, “the offspring of -a“stalliciy dnd 
mare is a horse, and theré is, therefore, nothing incotisistent in a 
person begotten bya Brahmin oma Brahmin woman being con- 
sidered a Brahmin. It is likewise ‘conttary ‘to the text? -which 
after enumerating the Kdzine aud the Pawnarbhave, and others 
(declares) “This rule has been stated by me with Tan to sons 
of the same caste.” œ. > | i ja 
This (objection) is aiak force. The prohibition i in Svaddha 
is to remove any misconzeption that one’ begotten by a Brahmin 
on a Brahmini is (necessarily) a Brahmin, just as the prohibition. 
in Sraddha of. such an extremely paca person asia degraded 
man. : E ; 
“Nor is there any conflict gih reason. Where caste becomes 
began by (outward) perception, it will be so, (z. e., the prohibition 
will be contrary to reason); the castes of Brahmins and others have, 
[* 285] however, the Smritis for its authority. * ze. exist as: laid down 
in the Smritis. -As, even though Brahminhood may be, Common, 
the Gotras of Kundina, Vasiskta, Atri -and Gautama are based 
upon the authority of the Smritis, so, even though buimanity 
may be common, the castes of Brahmins, and others have the. 
Smritis for their authority. i jr A < 
. This is the characteristic of the caste-even of the bia and 
the mother?. There is uo objection of non-finality? because society 
has no beginning as the association of words with their, senses (has 


no beginning). 
But the text?, “this rule has Bese stated oy me with 


reference to sons of the saime caste,” being an explanatory repetition. . 
of what had. already been said will be appropriately explained. 
The Ksketraja son, however, is, considered equal in caste. 
to his mother by reason of the Smriti allowing Niyoga and 
by reason of the practice of virtuous persons, as Dhritarashtra, 
Pandu and Vidura who being Kshetrajas were (considered as 
equal in caste) to their mothers. Itis needless to dwell further 
(on this topic), Further, in the unblameable, ze,. Brahma, and’ 
other marriages; &c., sons are born: who continue the line, ze., 


1. Yagnavalkya Vyavahara Adhyaya 11 § 133. 


2, ie, it is determined by ‘the Sastra, 
3. ie, endless series of statements, 
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‘who are free from disease, are long-lived and are rich in Dharma 
and off spring. : ’ i 


Having mentioned about the castes, the author now speaks of 
Anulomazas. , 

91, One born to a Brahmin of a Kshatriya woman is a Mur- 
dhawasikta ; of a Vaisya woman isan Ambaslta, andofa Sudra 
-woman is a Nishada or Parasava. 

The son begotten bya Brahmin ofa Kshatriya married 
woman is called a Murdhdvastkta ; of a Vaisya married woman is 
called Ambashta; and of a Sudra married woman is called a Nishd- 
da. ‘The word Pdérasava is given as an alternative name for the 
Nishdda in order. that he may not be confounded with a Pratilo- 
maja (son) called “Nishdda whose occupation is fishing. The words 
“by a Brahmin” are to be understood in all places. The text of 
Sankha that “one begotten by a Brahmin of a Kshatriya woman 

is only" a Kshatriya, one begotten'bya Kshatriya ofa Vaisya 
woman is only-a Vaisya, and one by a Vaisyaof a Sudra woman is 
only'a Sudra”, is not intended for the purpose of rejecting the 
Murdhdvastkta and other castes but is intended for the purpose 
of making the duties (Dharma) of the Kshatriya and other castes 
applicable to them respectively, or it is intended* for the purpose 
of making the Kshatriya and other castes applicable to them res- 
pectively. Hence the Vpanayana, &c., of the Murdhdvaszkta, and 
others must: be performed with the stick, skin, the hair’? and the 
sacred thread, &c., prescribed respectively for Kshatriyas, &e, 
Before ‘Upanayana, liberty to go where they like, and speak and 
eat what they like, should be understood as before (in the case of 
the Kshatriyas, &c.). 

- 92. ‘Sons born of Vaisya and Sudra women to a Kshatriya 
are'called (respectively) Mahishya and Ugra;anda son born of 
a Sudra woman toa Vaisya is called a Karana. This rule has 
been stated with regard to married women, ; 

The sons begotten by a Kshatriya on a Vaisya and Sudra wife 
are respectively called. Mdhishya and Ugra. The son begotten by 
a .Vaisya on a Sudra wife is called Karana. This rule 
giving the names of Savarna, Uurdhavastkia, &c., has been 
stated; 7¢., should be understood, with, reference to married or 
wedded women. It should be understood that these, vzz., the 
ae wee he en ee a a ee a ia 


1. Spotted deer or goat recording as the boy isa Murdhavastkta or Ambashtta. 
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Murdhavasikta, the Ambashta, the Nishida, the Mahishya, the 
Ugra and the Karena are the six Anulomaja sons.. 


The author now mentions the, Pratilimajas. 


93. Theson horn of a Brahmin woman to a Kshatriya isa 
Suta, toa Vaisya isa Vaidehaka, and toa Sudra isa Chandala? 
who is excluded from 211 acts of religious duty. 

The sous begotten ona Brabmin woman by a Aa 
Vaisya and Sudra become, respectively, Sufa, Vaidehaka, and 
Chandala. Of these, the Chdndala is excluded from all acts of 
religious duty. N 

94. The Kshatriya woman bore the Vaisya the son called 
Magadha and the Sudra the son called Kshatta, and the Vaisya 
woman bore the Sudra the son called Ayogay 


l 


Further, the Kshatriya woman beg gotten by. the. Vaisya . the 
son called Magadha, and she herself by the Sudra, the son, called 
Kshaita. The Vaisya woman bears to the Sudra, the son called 
Aydgava. ‘These, viz., the Suza, the Vaddehaka, the Chanddla, the 
Miégadha, the Kshatta and the Ayégava are the six Pratilomaja 
sons. The occupations of these should be seen in the, Smrilis: of 
Usanas and Manu., 


rane ee a 

The author now eds af another caste WAA PAN thé cross 
union of mixed castes. 

“95, A Rathakara is born of a Karani woman toa Mahishya. 


The Patilomajas and the Anulomajas are to be respectively 
deemed disreputable and respectable. 


A Mdhishya is one born of a Vaisya woman. to a baka. 
A Karant isa woman begotten on a Sudra woman by a Vaisya. 
One begotten on a Kareni by a Mdahishya becomes a Rathakdra 
by caste. Tohim Opanayana and other ceremonies should be 
performed as the same are prescribed in the Sastras. . As Sankha 
says: “A Rathakara is one born of an intermixture between the 
Anuloma offspring of Kshatriyas and Vaisyas. For him are 
prescribed the duties of sacrifice, gift, and the Ufanayana 
sacrament and bis pursuits’ are by acquisition, equestrian ac- 
complishments , carrige-buildiag aud house-building. Similarly 
where there is an Avuléma ‘intermixture of the Mdhishya woman 
with a Murdhdvastkia who is the issue of a Brahmin ‘and 


t 





1, Another reading Chandala. 
2. Manu X, 46 to 60, 


1.| THE MADRAS LAW JOURNAL. 241 


Kshatriya and so on,a different caste, and the applicability 
of Vpanayana and other rites have to be understood by reason of 
their (the father and the mother) being of the twice-born class. 
As for their names they should be seen in other Smritis 
where they are stated. This has been stated merely as an 
example. We have dwelt upon this subject only to this extent 
as the castes resulting from the cross union of mixed castes are 
endless, and impossible to describe. The Prattlémajas should be 
understood as being disreputable and the Anulémazas as res- 
pectable. 


By the Sloka’ beginning with “ To men of the same caste from 
* wives of thë samesaste are born, Fc.” the cause of a person's belong- 
ing to any particular caste has been given. The author n now gives 
another cause. ` 
96. Exaltations of castes are to be understood (as arising) at 
the seventh or even fifth generation ?. (Similarly) when there is 
a reversal of occupation, levelling down. The lower and the 
higher as before’. i 
Castes, t. e., the Murdhavasikta and others. Their exaltation 
te., their attainment of Brahminhood &c., is exaltation of caste 
al eas generation or inthe birth. Jn the seventh or even 
jifth. By the use of the" word even (ata) “iso in the sixth also” 
should be understood. This option is declared bylaw. This 
declaration is as follows. A woman begotten by a Brahmin on a 
Sudra wife is a Nishddz. She having married a Brahmin begets 
a daughter. She iu her turn having married a Brahmin produces 
another daughter, and soon. Thus the sixth female gives birth 
to a Brahmin who is the seventh in descent. A woman begotten 
by a Branmin on a Vaisya woman is an Ambashia. She being the 
fifth iu descent in the same manner produces a Brahmin the sixth 
in descent. Soalsoa Murdhavasthia in the same manner being 
the fourth in descent produces only a Brahmin who is the 
fifth in descent. Soan Ugra and a Makishya woman having 
married toa Kshatriya produce a Kshatriya who is the sixth and 





"ai Yajnavalkya, §, 90. 
2. The Sanskrit word is ga, This is ee in the eee a3 TFAA. 


But Apararkg explains it differently by “ couples ” Bil MAMAA, 


3. Apararka explains that the lower and higher is with reference to reversal of 
occupations and'that this is to be applied as in the case of JURI (mixture of castes) - 


R 31 
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fifth in descent respectively. So, a Karant having married a Vaisya 
produces a Vaisya whois in the fifth generation. Similarly inference 
should be made in other cases also. Moreover, when there is a 
reversal of occupation, z.e, when there is a reversal of occupation 
intended to secure livelihood. It is called a reversal of occupation 
where an option is allowed toa Brahmin when he is not able to 
maintain himself by his primary occupation to maintain himself by 
the occupation of a Kshatriya or when heis unable to maintain 
himself even by this, by the occupation of Vaisya, and failing 
that, to maintain himself even by the occupation of a Sudra; 
or similarly when a Kshatriya unable to maintain himself by his 
own proper vocation may maintain himself by the occupation of a 
Vaisya or that of a Sudra, and a Vaisya unable toglive by his proper 
calling may live by the calling of a Sudra. When there is such a 
reversal of callings, if even after the adversity ceases,a man does 
not give up that occupation in the 5th, 6th or 7th generation there 
is a levelling, z.e., he becomes one of the same inferior caste by 
whose occupation he maintains himself. It is as follows:—A Brah- 
min living by the occupation of a Sudra and not abandoning it 
begets a son; he also living by the same occupation and so on in 
sticcession produces a Sudra only in the 7th generation. Living 
by the occupation of a Vaisya produces the 6th in descent a Vaisya. 
Living by the occupation of a Kshatriya produces a Kshatriya in 
the sth. A Kshatriya also living by the pursuit of a Sudra producec 
a Sudra in the 6th generation. He (by) the pursuit of a Vasiya 
*produces a Vaisya inthe 5th. So also a Vaisya living by the pur- 
suit of a Sudra and not abandoning it from generation to genera- 
tion produces a Sudra in the 5th generation. 

The lower and the higher as before: The meaning of this is as 
follows :—In the place where mixture of primary castes (is dealt 
with) Anulomajas and Pratilómajas have been described. Those 
born from the cross union of mixed castes have also been pointed 
out by the example of the Xathakara class. Now, those born 
from an intermixture of the primary castes with the mixed castes 
are pointed out. That which is lower and higher is TACT. 
This is as follows:—Sons begotten ona Mùrdhåvasikta women 
by a Kshatriya, a Vaisya and a Sudra, asalso those begotten on an 
Ambashia woman by a Vaisya and a Sudra.as well as sons s begotten 
ona NMeshddi woman by a Sudra are inferior z.¢., Pratilémajas ; 
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similarly sons begotten by a Brahmin on Mirdhdvastkta, Am- 
bashta and N:shddi women, by Brahmins and Kshatriyas 
on the Mdhishya and Ugra, by Brahmins, Kshatriyas and 
Vaisyas on a Karant woman are higher, z.e., Anulémazsas. Simi- 
larly, inferences should be drawn in other places as well. These 
lower and higher should be regarded as before, z. e., as’ disreput- 
able andrespectable, respectively. 


CRITICAL NOTES. 


Hakim-un-Nissa v. Deonarain.—I.L.R. 13 A. 102. In 
this case, ownership in immoveable property, notin the posses- 
sion of the owner, was treated as an actionable claim?. The 
material facts of the case may be stated in a few words. 4,a 
mortgagee by conditional sale of certain properties, obtained in 
1874 an order for foreclosure under Reg. XVII of 1806, but being 
unable to find funds to institute a suit for the possession of the 
properties, assigned fora small sum in 1884 all his rights as con- 
ditional vendee to B. B sued the mortgagors and 4 for possession 
of the property. The latter admitted the plaintiffs right to re- 
cover. ‘The mortgagors contested her right on the ground that 
the assignment was a champertous and unconscionable transaction. 
The High Court (Stratght and Brodhurst, JJ.) reversing the deci- 
sion of the District Court, held that the assignor having admitted 
the fairness of the assignment, the mortgagors could not be per- 
mitted to impeach its validity, but the right, of which the plain- 
tiff had got an assignment, was an actionable claim, and therefore 
under S. 135 of the Transfer of Property Act, she could not re- 
cover more than the amount paid by her and interest, and the 
incidental expenses of the sale”. ‘The arguments in the case are 





[1. The question is hardly worth considering and the amendment of the T. P, 
Act by Act VI of 1900 has now made it clear that there is no ‘actionable claim’ in 
such a case. S. 3of the T.P. Act, as now amended, defines actionable claim as consisting 
of 2 classes ot cases; (1) claim to any debt other than onesecured by mortgage of move- 
able or immoveable property, and (2) claim to any beneficial interest in moveable pro- 
perty not in the possession of the claimant. So that claim to any beneficial interest in 
inmoveuble property not in claimant’s possession is not an actionable claim. As to the 
cases, Subsequent to the case under notice and prior to the amendment as to what is 
an avtionable claim, see Hani v, Ajudhia Prasad (1894) I. L. R. 16 A. 315, Shib Lal v. 
Azmat-ullah (1896) I.L.R, 18 A. 265: Muchiram Barik v. Ishan Chander(1894) I. L. R. 
21 ©. 668 ; Russiok Lall v, Rammnaich, (1894) I. L, R. 21 C. 792.—Ep. ] 

2. The amendment has now repealed this provision 80 that assignees of all action- 
able claims will be entitled to recover the fall amount or valae of the claims although 
they paid only Jess :—ED.] 
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not *reported, and it is not possible to know from the judgment 
whether it is contended for the defendants that plaintiff’s purchase 
was of an actionable claim. S¥razght J., after disposing of the 
objection that the transaction was champertous, observed as fol- 
lows :—“ Now the learned Judge in his judginent apparently was 
not aware of the provisions which are continued in S. 135 of the 
Transfer of Property Act.” He then proceeded to consider whether 
the defendant, not having offered prior to suit or paid into Court 
for the plaintiff the amount paid by her to her assignor, he was 
not entitled to be discharged by payment’ of the consideration for 
the sale, and came to the conclusion that he was so entitled? dis- 
senting from the decisions of the Calcutta High Court in Gzrish 
Chandra v. Kashisaur? Debi? and Khoshdeb Biswas v. Satar 
M ondal’, Whether, if the plaintiff ’s right was an actionable claim, 
the decision of the learned Judgeon the construction of S. 135 was 
tight, we do not now propose to consider. But we think that it 
is far from clear that the right in contest was really an actionable 
claim. ‘The point was assumed by their Lordships, the whole of 
the judgment relating to it being contained inthe sentence 
already quoted. But as the question is of considerable practical 
importance we propose to make a few observations on it. The 
definition of ‘actionable claim’ in the Transfer of Property Act 
is couched in rather wide terms, and is not free from the charge 
of vagueness.* “A cleim which the Civil Courts recognize as 
affording grounds for relief is actionable, whether a suit for its 
enforcement is, oris not, likely to become necessary.” ‘The 
vagueness arises from the use of the word claim. ‘Does it mean 
merely r7gh?, or is it used in amore restricted sense to denote rights 
of-a certain- class? If we take in the former sense, the defini- 
tion would com prise all rights of a civil nature, all rights over 





[1. The view was also affirmed in later cases: See Phul Chand v. ‘Chota Lal (1898) 
ILR. 20 A. 327, This was also tha view of the Madras Court: See Nilakanta v. Krishna” 
sami (1890) 1.L.R. 13 M. 225. Cf. Arwnachellam v. Subramanian (1906) LL,R. 30 M. 235.. 
In Calcutta, a different view was taken : See also Muchiram Bark v., ‘Ishan Chunder 
(1894) T.L,R. 21 C. 568; Huasiuk Lal v. Ramanath Sen (1694) LLR 21 0. 792; Debendra 
Nath v. Pulin Behary (1897) LI: R. 24 O. 763, Cf. also Debendra Nath v, Putin Behary 
(1896) 1.L.R. 23 ©. 713. As to Bombay : See Vishnu Mahadev v, Dagadu (1894) 1.L.R, 
19 B. 290.—ED.]  ~ 

2, (1886) L.LK. 13 C. 145 3. (1888) I.L.R. 15 O. 436. 

(4. The definition as now given in 8.3 clearly excludes debts secured $n mortgages 
hy pothecations, and pledges and clso claims to immoveable property and i is not so wide 
in language,—ED. ) 


i 
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which Civil Courts have jurisdiction under S. xr of the Civil 


Procedure Code. It appears to us to be tolerably clear that the 


legislature could not have intended to use itin sucka wide sense. 
The chapter treating of it, namely Chapter VIII of the Act, is 
headed “ Transfer of Actionable Claims.” ‘The seven previous 
chapters in the Act also treat of different kinds of ¢ransfer. It is 
clear that they cannot refer to transfer of actionable claims, as 
this forms the subject of a special chapter. Actionable claims and 
the kinds of property dealt with in Chapters 1 to. VII of the Act, 
must, therefore, be mutually exclusive. Now Chapters I to VII 
treat of transfers of moveable and immoveable property, and taken 
with the Contract Act, may be said to be exhaustive of the dif- 
ferent kinds of transfers of which they can be the subject. With 
regard to moveable property, Chapter VII of the Contract Act 
treats of sales; Chapter UX of pledges (or hypothecation) and 
bailments; while Chapter VI of the Transfer of Property Act treats 
of exchanges ; and Chapter VII of gifts. Similarly with respect to 
immoveable property, Chapter III of the Transfer of Property Act 
treats of sale ; Chapter IV of mortgages; Chapter V of leases ; 
Chapter VI of exchanges ; Chapter VII of gifts. Chapter II of 
the Act lays down certain general rules applicable to transfer, 
some of them relating to both moveable and immoveable property, 
and others only to the latter, and Chapter I consists merely of a 
few preliminary sections defiuing the object and scope of the 
Act laying down definitions.of certain terms. Itis clear from 
*S. 77 of the Contract Actand Ss. 54, 58, 59, 105, 118 and 123 of 
the Transfer of Property Act, that the transfer of moveable or 
immoveable property, not in the possession of the transferer,is dealt 
with by the Contract Act and Chapters I .to VII of the Transfer 
of Property Act equally with such property in the owner’s posses- 
sion, and that moveable and ¢mmoveable property are not within 
the meaning of the expression actionable claim, although 
they may uot be in the possession of the owner, and a suit may 
be necessary to enforce the right to them. ` The word elazm, Says 
the Calcutta High Court in Modun Mohun Dut v. futtarunnissa,? 
should be distinguished from ‘ownership? Clazm would seem 
to be used in the sense ofa right to some relief against some 
particular person or persons, or a right za personam as opposed to 
1, (1886) I. L. R. 18 C. 297, 
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aright zn rem, e. E a debt, right to damages for breach of con- 
tract, or a tort, &e. It corresponds roughly to what in England 
is called ‘a chose (or thing) 2 actzom’, which in all probability 
suggested to the -Legislature the expression ‘actionable claim.’ 
Williams defines ‘ chose în action’ as ‘a right of action, or liberty 
of proceeding in the Courts of law, either to recover pecuniary 
damages forthe infliction ofa wrong, or the non-performance of 
a contract, or else to procure the payment of money due.” (Wil- 
liams, on Personal Property, p. 4). And it is opposed to chose tn 
possession which signifies moveable goods, whether they are 
actually in the possession of the owner or not. The Act does not 
exactly define the classes of cases coming with the definition ; 
besides debts and rights to damages for breach of contract or 
torts, it will probably include shares ina Company and other 
things of the like kind?, The title of the chapter at first was 
‘Transfers of Debts’ but was subsequently changed on the recom- 
mendation of the Commission appointed to report on the Act. 
This shows that it was not intended to deal in the chapter with 
what is ordinarily understood to be moveable or immoveable pro- 
perty. Other sections in the chapter also support the same view. 
S. 135enacts that a purchaser ofan actionable claim is not 
entitled to recover anything more than the price paid by him and 
the incidental expenses of the sale. Sucha restriction was 
never before placed on the transfer of ownership in moveable oz 
immoveable property; no doubt, a transfer of moveable or im- 
moveable property, if it offended against the law of champerty, was 
invalid. But where the object was a bona fide sale, the fact that 
a suit would be necessary to recover the property was no objec- 
tion to the transfer. Daniel v. Hunter, 4 Ha. 420. On the other 
hand choses în action were atone time absolutely incapable of 
transfer in England, and “the attempt to make such a transfer 
“involved the guilt of maintenance or maintaining another in his 
suit.” The law afterwards allowed, though only gradually, the 
transfer of choses im action, andat present, even the restriction 
introduced by S. 135 does not exist there? although attempts 
have been recently made to limitthe assignee’s right to the 


i et 
[1. Shares etc, are now excluded by 8.137 from the operation of Chapter VIII 
of the T, P Act :—EBD.; 
(2. This represents uow the law in India by the Amendment Act VI of 1900 :— 
ED. | 
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amount paid by him where he is an agent, trustee, heir at law, or 
executor (Coote, on Mortgages, Vol. i pp. 770-72, sth Edn.) A 
provision analogous to S. 135 existed inthe Roman law. “To 
prevent speculators from purchasing debts at low prices and ex- 
posing debtors to vexatious prosecutions, the Emperor Anasta- 
sius ordained that the assignee should not be *entitled to exact 
from the debtor more than he himself had paid to acquire the 
debt, with interest. This rule was adopted and confirmed by a 
constitution of Justinian.” But it-was limited to ‘obligations for 
payment of money or delivery of fungibles’ and was not appli- 
cable to a thing z» specte—Mackenzie’s Roman Law, p. 247. A 
similar provision is to be found in the Code of Lower Canada from 
which the section in Indian Act was taken. - See Weir's Civil 
Code, of the Province of Quebec, Book III, Tit. 5 Ch. X, S. 4, 
No. 1 582, pp. 219, 220. The chapter in which it occurs treats of 
the sale of debts and other tncorporeal things. The section isin 
the same words as S. 135 of the Indian Act, except that we have 
‘litigious right? for actionable claim. A litigious right is defined 
to be “a right which is uncertain or disputable by the debtor, 
whether an action for its recovery is actually pending or likely to 
become necessary.” This definition also is not free from vague- 
ness, but the word deġżor occurring in it shows that the definition 
was not intended to comprise rights zz rem. It is’ hardly pro- 
bable thatthe Indian legislature intended to extend the restriction, 
especially as we are aware that the chapter was at first headed 
‘Transfer of Debts.’ Clause (4) of the section itself supports this 
conclusion. It excepts from the provisions of the section cases 
“ where it is made to the possession of a property subject to the 
actionable claim.” The italicized expression shows that ownership 
in property itself is not an actionable claim. Further the word 
discharged is hardly applicable to rights zm rem. See Modun 
Mohun Dut v. Fattarunntssa’. 


©. 131 also tends to support the view that ‘actionable’ claim 
does not include ownership in property. It prescribes the mode 
of transfer of debts and beneficial interest in moveable property, 
these being the chief classes of rights 272 personam, with the ex- 
ception of rights to damages arising from pire of contract or 


tort. 
1, (1885) LL.R. 13 C. 297, 


[* 2921 


[#293] 


246 THE MADRAS LAW JOURNAL. “[vOL. 


Proceeding now to the cases on the point, they are in, accord- 
ance with the view maintained here. In Modun Mohun Dut v. 
Futtarunnissa+ the Calcutta High Court, after an elaborate exa- 
mination of the provisions of the Transfer of Property Act, held 
that ownership in immoveable property, not in the possession of 
the owner, is not an actionable claim, and that Chapter VIII 
refers to nothing more than toa transfer of a claim, “ but” they 
say, “ if the transfer be that of the ownership of property, it is 
something more than the transfer of a claim” although where 
the right to property is merely accessory to a claim, it would be 
an actionable claim, such as a hypothecation right over immove- 
able property. See also Remachendra v. Venkatarama?. The princi- 
ple was applied to moveable property by the Madras High Court 
in Ramakrishna v. Kurikal? In Rajantkanth Nag Rat Chowdurt 
v. Hari Mohan Guhat where a member of an undivided Hindu 
family, who had instituted a suit for a declaration that a lease of 
family property made by his co-parceners was not binding on 
him, and for possession of his share of the property, sold all his 
interest therein to a stranger, the Calcutta High Court held that 
the right sold was an actionable claim, and that the assignee was 
not entitled? to recover more than the amount paid by him. On 
the facts, the decision is not quite reconcilable with the case of 
Modun Mohun Dut v. Futtarunntssa?. But it proceeded on the 
view their Lordships took of the assignment. They held that 
what was transferred was merely a right to set aside the docu- 
ment on the ground that the person by whom it was executed, 
exceeded his power. Thev did not hold that the right to property 
must be held to be an actionable claim, whenever a suit may be 
neccessary to recover possession of it. 


Govind Bin Lakshmanshet Anjorlekar v. Dond- 
barav Bin Ganbarav Tambye.—ILL.R. 15 B.- 104, —In this 
case the Bombay High Court held that the decision in a previous 
suit of a small cause nature in which there was no right of second 
appeal was not ves fudicata ina subsequent suit which could be 
taken up to the High Court, for the declaration of a right which 


was in issue in the previous suit. This decision merely follows 
. 


1. (1888) LTR. 13 C. 297. 3. (1888) LL.R. 31 M. 445. 
2. (1890) LLE. 13 M. 516. 4, (1885) ILLER. 12 C., 470, 
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earlier: decisions of the same Court. Zn Bholabhai v. Adesing? - 


West and Nanabhat Haridas JJ. expound the principle of the 
decision at considerable length. Their Lordships consider it un- 


just that the.decision in a case which could not be taken up in. 


second appeal to the High Court, should be binding upon it. in a 
subsequent case which goes up to it for decision. The Bombay 


High Court does not appear to us to be correct.. If the principle 


of the decision were sound, it would follow that a decision by a 
Sub-Judge in a suit of the value of less than “Rs. 5,000 would 


not be res judicata in a subsequent suit in the same Court involy-- 


ing the same issue but of the value of more than Rs. 5,000 and 
less than Rs, 10,000, for while in the latter case there would be 
a regular appeal on the facts to-the High Court, in the former 
there would only be a second appeal on a question of law alone to 
the High Court. Again a decision by a Subordinate or District 
Judge in a suit of less than Rs, 10,000 but more than Rs. 5,000 


in value would not be res judicata in a-suit of more than Rs. 10,000 
in value; for in the latter case there would be a right of appeal 


to the Privy Council if the findings of fact were not concurrent, 
while in the former there would be no such right. One might 
also suggest that the decision in a case in which no appeai lay 


to the Privy Council merely because the findings of fact in the 


Courts below were concurrent, would not bar a subsequent suit 
which involved in addition some substantial question of law. 
Apart from these consequences which flow from the reasoning of 
the Bombay High Court, we may observe “hat there is nothing 
in the: language of S. 13 to warrant the construction placed 
by the Judges. In the case unde" consideration the decision 
pleaded in bar of the action was of “a Court of jurisdiction com- 
petent to try the subsequent suit.” Mr. Justice West proposes 
the addition of the words “ with conclusive effect.” It is difficult 
to understand the meaning of this addition. Even if the first 
suit could have been taken on second appeal to the High Court, 
the original Court which tried it could not try the subsequent 
suit wth conclusive effect. It is now settled that the Court which 
has to be considered for judging -of competency is the original 
Court, see Mystery Raghobardial v. Sheo Baksh Sengh?. In the 
case under notice the original Court which tried the first suit 
was competent to try the subsequent suit. There is no warrant 
in the Code for* the principle which underlies the decision of the 


Bombay Court that a higher Court shall not be estopped by the- 


1, (1884) LLR. 9 B, 75. 2. (1882) LT.R..9 C. 439 (P. ©) 
R 32 
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-decision of a lower tribunal. For if this were sound we should have 
to hold thət where a suit or appeal is transferred by the High 
Court to its own file from a lower Court, it would not be bound 
by a previous decision ofa lower tribuna] which would operate 
as res judicata in such lower Court. We may also suggest a fur- 
ther difficulty in acceptirg the view of the Bombay High Court. 
Suppose a suit for interest on a bond brought first in the Presi- 
dency Small Cause Court and decided. A subsequent suit for 
the principal which is over Rs. 500 but within the pecuniary 
jurisdiction of the Small Cause Court is brought in the regular 
Court from which a second appeal would lie to the High Court. 
It is clear that the Smal! Cause Court could try the subsequent 
suit wth conclusive effect. And yet this is hardly the result to 
which the reasoning of the learned Judges in Bholabhat v. 
Adesang* would lead though the suggestion of the addition of the 
words “ with conclusive effect” wes intended to save the higher . 
Court from the bar arising from the decision of a lower tribunal. 


We may refer in support of our view to the decision of W22- 
kinsonJ.in SingaraChertarv. Krishnasawmy,* who held dis- 
tinctly, though there is no reference in his Lordship’s judgment 
to the Bombay case of Bolabhat v. Adesang* that the decision in 
a prior suit, of a small cause nature which was not taken up on 
second appeal to the High Court was res judicata in a subsequent 
suit triable by the former original Court, which came up to the 
High Court. . 


The decision of the Privy Council in Kvrzshna Behari Roy v. 
Brogeswart Chowdranee® seems also to support our view though the 
point in question appears to have been assumed. There the first 
case had gone up tothe High Court in second appeal while the 
subsequent suit went up to that tribunal as a regular appeal. The 
Privy Council did not regard this circumstance as affording justi- 
fication for the view that the decision in the first suit could not 
be ves judicata but held it to be a bar as the original Court in the 
first case was competent to try the subsequent suit. This was a 
decision under Act VIII of 1859,S.2. But since the case of 
Mussamut Edun v. Mussamut Bechun,* the law therein laid down 
has been treated as expounding the same principles as the later 
enactinent of 1877, or even the Code of 1882, 

[The view taken by the Bombay Court in this case has after 
' some fluctuations of opinion been adopted by a FulleBench of 


1. (1884) LLB. 9 B. 76. 3. (1875) L.R.2 LA, 283. 
2, (1888) 1 M,LJ. 318’ at 319, 4. (1867) 8 W.B, 1785. 
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the. Madras Court... See Avanasi Gounden v. Nachammal". 

The prior decisions of the Madras Court are referred to and 
noticed in the above Full Bench case. The Calcutta Court takes 
a contrary view. See. Bhugwanbuttt v.. Forbes? following Raz 
Charan Ghosev. Kumud Mohun Dutt. The present Code has 
by Expln. II to S. 11 settled this conflict by: adopting the view 
taken in the Madras Full Bench case:—ED.] . 


Bikutti v. Kalendan.—1 M. L. J. 227.—We are accus- 


tomed to a considerable degree of laxity in the application of 


the provisions of the Civil Procedure Code to Malabar. But the 
decision in Bzkutte v. Kalendan goes probably beyond any report- 
ed case. In this case Shephard and Handley JJ. hold that a 
junior member of a tarwad is entitled to institute a suit for the 
‘recovery of family property’ alienated by the manager, on the 
ground that the alienation was not for a purpose binding on the 
family. They hold that as the manager himself could not te- 
cover property alienated by him “ except at the suit of a junior 
member the tarwad right could not be asserted,” and therefore a 
junior member by himself without joining the other members of 
the tarwad may sue to recover tarwad propefty. Assunting that 
the karnavan is disabled from suing by having made the alie- 
nation, it is difficult to see how it follows that one or a few of the 
* junior members alone can be permitted to sue for recovery of the 
property. The right to the property vests iu all the members of 
the family, and the cause of. action therefore is one common to 
them all.. One ora few of them therefore cannot, one would 
suppose, Maintain a suit on his or their own behalf and they can- 
not sue on behalf of themselves and the other members of the 
family without obtaining the sanction of the Court under S. 30, 
C.P.C. In Modin Kutti v. Krishnan* the Medras High Court 
has held that members of a Nair tarwad havecertain individual 
rights with respect to tarwad property, that. one of them has the 
right to prevent -improper alienation, and that, therefore, every 
member hasa right to obtain a declaration that an alienation by the 
manager is avainst the interests of the family, and therefore not 
‘binding on it, but that this.right is one to a mere declaration that 
the alienation cannot affect his rights. “It cannot be pretended 
‘that 'a junior member hasa right to possession or tarwad property. 
‘That right vestsin the whole. family or rather in the manager 
“1, (05) LLR. 29 M. 195. 3. (1898) LIAR, 25 0. 571, ..- 
2, (1900) LLR..28.C. 78, 4, (1887) LL.R, 10 M, 322, 
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on behalf.of the family. In the case of Modin Kutti v. Krish- 
non* the judges held that though a suit fora declaration might 
be maintainable by some alone of the members, it is advisable 
to bring all the members of the family, on-record, as otherwise 
the decision would not bind those not parties to the suit. - If the 
decision now under notice be right, it will be open to members 
who have not joined in the suit, if it fails, to institute a fresh 
suit for recovery of the tarwad property. The manager ofa 
Hindu family has aright, it may be, to institute suits and de- 


‘fend them on behalf of the whole family, but a member, who is 


not the manager cannot, except with the leave of the Court, do so— 
Arunach tv. Vythialinga*. Why should it be different in the 
case of a Malabar tarwad ? 

(Where the kanom is granted,to a member of the tarwad and 
the property still remains in the possession of the karnavan the 
junior member is bound only to sue for a declaration that the 
kanom is invalid. But if it is granted to a stranger who remains 
in possession thereon the junior member must sue not merely for 
a declaration that the kanom is invalid but also for possession. 
Padammah v. Themana Ammah*® :—ED.| 


—.. 


* NOTES OF INDIAN CASES, 


Hakim-un-Nissa v. Deonarain :—I.L.R. 13 A. 102.. 
Where a mortgagee of immoveable properties by conditional sale, 
who had obtained an order for foreclosure under Reg. XVII of 
1806, but had not obtained a decree for possession, transferred 
his right in the property toa third person for a very small sum 
owing to his inability to a file a suit to enforce his rights against 
the property, and the transferee sued the transferor and the mort- 
gagor for possession of the property: Held, (x) that the latter 
could not dispute the validity of the transter on the ground that 
jt was an unconscionable bargain, when the vendor by his plea 
had admitted the fairness of the transaction ; (2); that the right 
purchased by the plaintiff wasan actionable claim. While the 
law of India does not recognize the law of champerty “and main- 
tenance as administered in England, it has enacted by S. 135, 
Act IV of 1882, that a person who takes a transfer of property 
under such circumstances shall not recover more than the amount 
paid by him and the incidental expenses of the transfer. Jani 
Begam v. Jahangir Khan“ followed ; Grish Chandra y. Kasht- 


1. (1887) LL.B. 10 M. 322. 3. (1894) LL.B. 17 M. 282, . 
9. (1882) LL.B. 6 M. 27, 4. (1887) LL R. 9 A, 476. 
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` sauri Debt? and Khosh Deb Biswas v. Satar Mondol? dissented 
from. - (The decision is opposed also to the view taken in Rama- 
krishnav. Kurtkal? and Modun Mohun Dut v. Futtarunnissa*. 
Cf. also Subbammal v. Venkatarama”, where the Gal uka deci- 
sion is followed). 
[See Critical Notes-on this case 1 M.L.J.p. 289 Ep] 

Ramphul Tiwari v. Badrinath:—1.L.R. 13 A. 109.— 
When property purchased in 1853, from a Hindu widow, had 
been confiscated in ‘1858, for the rebellion of the purchasers, and 
afterwards conferred on third persons, a suit in 1886 within 12 
years from the widow’s death, by a reversioner, alleging that the 
sale by the widow operated to confer only her life interest on the 
transferee was barred under S. 20, Act IK of 1859, by which all 
rights in respect of the property seized would have to be asserted 
by suit within r year from the seizure. 


[See Mohummud Buhadoor Khanv. The Collector of Bareilly’ 
which is quoted in this case :—Ep.] 

Harljulal Singh v. Muhammad Raza Khan:—I. L. 
R. 13 A. 199.—Where an attachment was made ofa judgment- 
debtor’s interest in certain property, describing it as Zamindar? 
interest and a sale took place in pursuanceof theattachment and 
a sale certificate was granted of the Zamindari interest, but the 
judgment-debtors possessed no Zamendart interest but Muaf in- 
terest ; the claim ofa person, who purchased the Muafi interest 
subsequent to the attachment and before the sale referred to, 
must prevail against that of the auction purchaser, who cannot 
be. held to have attached the Muaf interest. 

Kallu Rai v. Fahiman :—I. L. R. 13 A. 125:—When an 
application under S. 806, C.P.C., that the decree may be amended 
so as to bring it iuto conformity with the judgment is granted, it 
does not give a fresh period of limitation tothe decree-holder 
for the execution of the decree, nor is,such an application a “step 
in aid of execution of the decree”. within Art. 179, Sch. II, of the 
Limitation Act. See Pydel v. Chathappan”. 

“[The date of amendment does. not give a fresh starting point. 
See also: Daya Kishan v. Nenhi Begam? ; Muhammad Umar- 


1, (1888) LLB 13 C. 345 6. (1874) L. R. L.I. A. 167, 
2. (1888) 1.L.R. 15 C. £36. . 7, (1890) LER. 14 M 150 
3. (1888) I.L.R. 11 M. 445. 8. (1898) LL R. 20 A. 304. 
4. oF 6) 1,L.R. 13 C, 297. 

5. 6) I. L R. 10 M, 289. appa- 


TE overruled in Nilakanta v. Krish . 
nasami (1890) 1.L.R. 13 M, 225. 


(*359] 


254 THE MADRAS LAW JOURNAL. (VOL. 


jan Khan v. Jinat Begam; and Aksan-Ullah v. Dakkhini 
Din?. But see Kali Prosunno Basu v. Lal Mohun Guha? and 
Muhammad Suleman Khan y. Muhammad Yar Khant. Cf. 
also Kotaghirt Venkata Subbamma Rao v. Vellanki Venkatarama 
Rao .—ED.] 

Bishambar Nath v. Imdad Ali Khan :—I.L.R. 18C. 
216.—S. 266 (g), C.P.C., includes all pensions of a political nature 
payable directly by the Government of India, althongh proba- 
bly it was not meant to cover pensions payable by a foreign state, 
when remitted for payment to their pensioner in India. A pen- 
sion which the Government of India has given a guarantee that 
it will pay, by a treaty obligation, contracted with another 
sovereign power, is in the strictest sense, a ‘political pension’ as the 
obligation to pay as well as the actual payment of the same may 
be ascribed to reasons of State policy. A monthly allowance 
payable toa person, by the Indian Government, under an 
arrangement made between the King of Oudh and the Governor 
General of India is not liable to be taken in execution for that 
person’s debts. 

[Such a pension is not attacheable as long as it remains un- 
paid in the hands of Government irrespective of whether the per- 
son entitled to the same is alive or dead. See Valia Thamburatts 
y. Anujant®’. Cf. also Muthusami Naidu v. Prince Alagia?:—ED.] 

*Jarao Kumari v. Salonmoni:—I.L.R. 18 C. 224: LR. 
17 LA. 145:—Held that a map madeat a Revenue Survey, under 
Government orders, could not be presumed to be correct, under 
S. 83 of the Evidence Act as regards the nature and the extent 
of the different kinds of lands mapped, as the maker of the map 
had authority only to lay down, and map, the boundaries. 

(They are however valuable evidence of the state of things 
at the time they are made and are as such admissible’— 
Yagadindra Nath Roy. v. Secretary of State". See Raj Kumar 
Paul v. Basanta Kumar Guta? and Abdul Hamid Mian v. 
Kitan Chandra Roy!” where the Privy Council decision under 
notice is explained :—Ep.] > ; 

Soshee Bhusan Rudro v, Gobind Chund Roy :—I. 
L.R. 18 C. 231.—Although parties themsel ves cannot extend the 


1, (1903) LL.R. 25 A. 385. 6. (1902) [.L.R. 26 M. 69, 

3. (1908) LL.R. 27 A. 575 (677, 678). 7. (1902) LL.R. 26 M. 428. 

3. (1897) LLR. 25 C. 258. 8. (1902) L.R. 30 LA. 44: SC. LLR. 
4. (1894) LL.R. 17 A. 39. 30 C. 291. A 


5 (1900) I. L.R.24M.I.:s.c. LR. 9. (1902)7C.W.N, 612. 
27 LA. 197. 10. (1903) 7 C.W. N. 849. 
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time allowed for doing an act in Court, yet if the delay is caused 
not by any act of their own, but by some act of the Court itself— 
such as the fact of the Court being closed—they are entitled to 
do‘the act on the first opening day. And although there is no 
express mention of such a right in S. 174 of ‘the Bengal Tenancy 
Act, while there is such mention made in a similar casein S. 66, 
held, the general principle applied: to S. 174 also and the legis- 
lature could not be taken, to have intended, to make. any change 
in the general principle. . ; 

[See also Peary. Mohun v.. Aunda ‘Charan’ ; Surendra 
Narayan v. .Souraont Dasi 2 ; . Aravamudu Ayyangar v. Sami- 
yappa Nadan? ; Sambastva C harz v, Ramasamt Reddit —ED. ] 


The Secretary of State for India v. Fazal Ali:—I.L.: 
R..18 C. 234.—In a suit for recovering the surplus sale proceeds 
of a sale for arrears of Government Revetiue held by the Collector 
“ in deposit on account of the proprietor, S&c., to be paid on de- 
mand. Held (1) Art, 62 of Sch: II. of the Limitation Act is appli- 
ciable, as the surplus proceeds comeinto the Collector’s hands for 
the wse of the proprietor; (2) the Collector is not a ‘depository’ and 
Art. 145, does not apply to this case, as it refers to cases of depo- 
sits in specie ; (3) the Collector is not a trustee, under S. 10 of 
the Limitation Act as the money was not vested in him for the 
benefit of a third person. 

[This case has been overruled by the Full Bench case of The 
Secretary of State for India ın Council v. Guru Proshad® where 
the majority of the Full Bench held that Art. 120 and not Art. 62 
was applicable to such a case. But a claim by the mortgagee for 
satisfaction of the mortgage-debt out of the sale proceeds of the 
mortgaged property sold by the Collector for arrears of revenue is 
governed by Art. 132 and not 130 of the Limitation Act. See 
Upendra Chandra v. Mohri Latl*:—Ev.| 

Hafez Maho med Ali Khan v. Damodar Pramaneck: 
—I. L. R. 18C. 242.—A decree-holder, though he applied for rate- 
able distribution of the sale proceeds of the judgment-debtor’s 
property after sale takes place at the instance of another decree- 
holder, ard after the deposit of twenty-five per cent. was made, is 
entitled to participate in the same, Ist, as the 25 per cent. is not 
“assets” within the meaning of S. 295, C.P.C., buta mere depo- 
sit and not immediately available for Ken and the clause 


« whenever assets are realized’? means, when . they are realized so 


anna ILR a 
1, (1891) LLB. 18 C. 631, 4. (1898) LLR. 22 M. 179. 


2, €1906) 3 O-L.J. 339 8.C. 10 C.W.N. 535.. b. (1892) 1,L.R. 20 O. 51, 
8, (1898) LL.R. 21 M. 385. 6. (1904) LLR. 31 C. 745 at 751. 
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as to be available for distribution among the decree-holders, and 
andly, as his application was made before the money was realized, 
he was held also entitled to share in the remainder of the sale 
proceeds. Fogendro- Nath Strcar v.- Gobind Chunder. Addi? 
questioned by Zrevelyan J. ; 
[This questiou was raised but not decided in Ramanathan 
Chettiar v. Subramanta Sastrial?.—Ep.] i 


In the matter of Wilson.—1.L.R. 18 C. 247.—The High 
Court has full jurisdiction to entertain and deal with an applica-’ 
tion for transfer of a criminal'case from the Court of a Magistrate, 
in the Sonthal Pergannas; a scheduled district; when the accused is 
a European British subject. A transfer is expedient, if there are. 
circumstances which might reasonably lead the petitioner to be- 
lieve that the Magistrate had, to some extent, prejudged the case. 
against him and he would in consequence be prejudiced in the 
trial. > : A: 3 ' # 

[On the latter point, see Baktu Singh v. Kali Prasad? and 
Kali Charan Ghose v. Emperor*:—Ep.] ans 


*Rahimbhoy Habibbhoy v. C. A. Turner :—LL.R. 15 
B. 155: 18]. A, 6.—In a suit for the balance due on an account 
in which the defendant contended. that no account should be 
taken at all and that he was not liable to plaintiff, the High Court 
by its decree directed that accounts should be taken. A petition 
to the High Court for leave to appeal to Her Majesty against the 
said decree, was refused, on the ground that the decree was not 
“final,” On a petition to Her Majesty, for an exercise of the pre- 
rogative of the Crownto admit an appeal: Held (1) the petition 
was perhaps a more convenient one, than one by way.of appeal 
agaiust the order of refusal, as then leave could be granted on 
any other ground, shouldany appear, besides the ground that the 
Court has refused the certificate without good cause; (2) the de- 
cree directing the taking of accounts was final within the mean- 
ing of S. 595, C.P.C., as the decree affirmed the liability of the 
defendant to’pay what might be found to be due to plaintiff as 
the result of taking the accounts, and as the account was only a 
consequence of the liability. | 

[See upon this latter point Shantaram v. Famsetjt® ; Saiyid 
Muzhar Hossein v. Mussamat Bodha Bibi; Chundt Dutt .v. 





1. (1885) LL.B. 120. 262. 3. (1900) I.L-R. 28 C. 297. 
2, (1902) I.L.R. 26 M. 179 (181) [Per 4. (1906) LL.R. 33 C. 1188. 
White, O, J.J 6. (1902) 4 Bom. L. R. 212. 


6. (1894) 1. L. R. 17 A 112 (P.C) ` 


` 
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Pudmanund Singh* (where an order refusing the appointment of 
a receiver was held not to be final within the meaning of the sec- 
tion). See also Habibunissa v. Munwarunnissa?; Mujtaba 
Hussain x. Yamalud-din* ; Sunder Koer v, Chandtshwar*: see 
further Radha Kishan v. The Collector of Faunpur® — ED.) 


H. H. Syed Ali v. A. Adib.—I. L. R.15 B. 161.—The 
defendant in a suit was arrested before judgment, on the applica- 
tion of the plaintiff, but was discharged. Summons was not served 
on him to defend the suit. On the date of hearing, the plain- 
tif applied for leave to withdraw the suit, with liberty to bring 
a fresh one. The defendant appeared and objected: Held (1) 
that though summons was not served on him, as he was once 
brought before the Court by the plaintiff under a legal process he 
was entitled to appear at the hearing and object to th: withdrawal ; 
(2) that defendant was entitled to compensation under $. 491, 
C. C. P., as it is unquestionably an injury to be publicly arrested 
and detained for some time by the sheriff. 


Liladhar Shamji v. Rehmubhoy Allana.—I.L. R. 15 
B. 164.—At common law, and where the taking of a poll is not 
governed by statute or special rule, the chairman ofa meeting is 
the proper authority to fix the time and place for the taking of 
a poll; and a poll is properly and conveniently taken immediately 
after the termination of the meeting. There is no reason why 
the same rule should not apply to meetings of registered compa- 
nies, unless their articles prescribe some other procedure. The 
object of a poll in the case of a meeting of members of a registered 
company, as of other meetings, is to ascertain the true sense of 
the meeting and is not to give absent members a further oppor- 
tunity of voting, unless a contrary intention is expressly orim- 
pliedly to be gathered from the articles of association. There 
is no presumption in construing a doubtful article in the latter 
sense. One of the articles of a company ran as follows: “ Every 
shareholder who has been duly registered for three months previous 
to the general meeting shall be entitled to vote at such meeting 
and shall have cne vote in respect of every share held by him.” 
Held, that accordine to this article, the registration of a share- 
holder for three months, is a condition precedent for the exercise 
of his right to vote, but the number of votes dependson the num- 
ber of shares held on the day of meeting and it is not necessary. 





1. (4895)-I. L.;R.”22 O. 928, 9. (1903) L L. R. 25 A, 629. 
3. (1904) LAa.LwJ. 26. 4. (1903) LL.R., 30 C. 679 (where, however, 
ki the point was not decided, 
5 (1900) IL.R. 23 A. 220; 8 C.L,R. 28 J.A. 28, 


R 33 
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that each share should be registered for three months, and such 
a restriction contained in Table A to “the Companies Act is 
arbitrary, and introducing the same into this article involves a 
departure from its plain meaning, which is only allowable when 
it is sought to avoid an illegality, inconsistency or manifest ` 
absurdity. 


Lakshuman Giriraya Naik v7. Madhav Krishna 
Shenvi:—I. L. R. 15 B. 185.—Three undivided brothers mort- 
gaged their lands io tne defendant. Afterwards they divided. 
The detendant allowed two brothers to redeem their shares and 
thus recovered rds of a sum of money which he said he had 
been obliged to pay as assessment on the properties, when the 
1emaining 3rd share was sought to be redeemed. Plaintiff sued to 
redeem his rd share and alleged that defendant had not really 
paid anything for assessment, and that he wastherefore entitled 
to deduct the excessamount collected by defendant from his co- 
mortgagors. Held, that the mortgagors having severed their in- 
terest, and the plaintiffs’ right to redeem being perfectly distinct 
from that of his co-mortgagors, he was not entitled to the deduc- 
tion. ` 


Queen-Empress v. Abaji Ramchandra,—lI. L. R. 15 
B. 189.—One X was convicted, under S. 475 of the Indian Penal 
Code, of being in possession of forged documents, by the Sessions 
Court. Certain suspicious documents in the possession of a wit- 
ness for the defence, who belonged to the same faction as the 
accused, were admitted in evidence in the Sessions Court and 
the jury were charged that those papers should be taken into 
consideration as showing the extent to which the practice of for- 
gery prevailed in the village and consequently tending to show a 
guilty knowledge on the part of the accused. Medd, that those 
papers were inadmissible as evidence and the direction to the 
jury about them were wrong and must necessarily have prejudic- 
ed the accused and the conviction could not therefore, be support- 
ed. Held further, that the charge should have distinctly specified 
the particular papers bearing a counterfeit mark or device which 
it was alleged thatthe accused was in possession of with the 
intent mentioned in the section, and evidence should then have 
been admitted in respect of those papers alone. 


[See Emperor v. Devendra Prosad? where all the cases are 
referred to.—Ep.] z 





1, (1909) I LR. 36 0, 573. 
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* SUMMARY OF ENGLISH CASES. 


Adams v. Great North of Scotland Railway Co. 
[1891] A. C. 31. 


Arbitrator's award—Setting aside— Scotch Act of Regulations, 
1695, S. 25. | 


An arbitrator’s award may be set aside where he exceeds his 
jurisdiction, or disregards any one of the expressed conditions of 
the submission, or the conditions implied by law, or is guilty 
of misconduct in the course of the reference or in the making of 
the award. §.25 ofthe Scotch Act of Regulations did not 
change the law in this respect. 


Murtugaser Marimuttuv. Charles Henry DeSoysa. 
[1891] A.C. 69. 


Right of purchaser in sale by mortgagee—Ejeciment—Altering 
nature of Surt. 


The plaintiff purchased certain property and promised to 
pay all sums due to a mortgagee of it. The latter took certain 
proceedings under which the estate was sold and defendant be- 
came the purchaser. Plaintiff sued to eject the defendant. Hed 
(1) that supposing the sale brought about by the mortgagee did 
not affect the plaintiff’s rights to the property, and that he was 
entitled to it, the defendant was entitled to ali the rights of the 
mortgagee and plaintiff could not recover the estate without pay- 
ing off the amount due to him, and (2) that in a case like this, 
the plaintiff should be held strictly to the relief prayed for by him 
and could not be allowed to redeem, especially as in this case 
there were reasons to suppose that the plaintiff did not wish to 
redeem. ; | 

Jenourev. Delmege. [1891] A.C. 73. 


Libel—Privileged communicatton—Burden of proof. 


The defendant, a Justice of the Peace of Portland in Jamaica, 
wrote a letter to the Inspector of Constabulary, Port Antonio, 
regarding what he considered improper neglect of duiy on the 
part of the * plaintiff, a medical officer of Portland. The plaintiff 
sued the defendant for libel. The defendant contended znfer alia 
that the occasion of the publication was privileged. The Chief 
Justice of Jamaica directed the jury that the existence of privilege 


depended on whether the defendant Jona jide believed the state.’ 


ment to be true, and that it lay upon him to prove that it was SO, 
holding that there was a distinclion between cases where a 


[e 351] 
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person volunteers information on the ground of duty and those 
where there is a certain relationship between the parties, as that 
of master and servant. 


Held by the Privy Council that no distinction can be drawn 
between one class of privileged communications and another ; that ` 
in all cases of qualified privilege, the occasion rebuts the in- 
ference of malice, and i- lies on the plaintiff to prove malice in 
fact. The verdict was, therefore, set aside for misdirection and 
a new trial ordered. 


Coveniry’s Case. [1891] 1Ch. 202. 


Company— Nominal allotment of shares—Ap plication on behalf 
of third person—Labrliry of agent. 


By a resolution of the Directors of the Britannia Fire Assu- 
rance Company, it was agreed that the shares of the Company, 
which had not yet been “akên up, should be allotted in the names 
of the friends of the Directors, until the public should apply 
for them, but that the allottees should not be real shareholders, or 
be liable on the shares allotted. 200 shares were accordingly 
allotted in the name of Samuel Coventry, the son of Mills 
Coventry, one of the Directors, the application for the shares 
having been signed by the latter for the former. Samuel Coventry 
was totally unaware of the application, or of the registration of 
the share in his name; no certificate of shares was issued, and 
nothing wasever paidon them. The Company was subsequently 
voluntarily wound up. Both Milis and Samuel Coventry having 
died,the liquidator placed Mill’s executors on the list of contribu- 
tories in respect of the shares. Weld, on a summons by the exe- 
cutors to have their names removed from the list, that as there 
was really no contract or the part of Mills Coventry to take the 
shares, but the whole was a sham procedure on the part of the 
Directors to induce the public to believe that all the shares had 
been taken, his executors could not be put on the list of contri- 
butories. 


Per Lindley, L. J—The action of the Directors was a gross 
fraud, for which those who took part in it were jointly and 
severally responsible. 


Ir re Lashmar: Moody v. Penfold. 
[1891] 1 Ch, 258. ° 


Trustee of equitable estate—Death of beneficiary—Right of 
trustee to call for legal estate—Bare trust. 
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Under the will of P, C was entitled to an equitable reversion 
in fee in certain property, the legal estate being in one W the 
surviving trustee of Ps will. C, who died in 1868, demised all his 
estate to M and another, upon trust to pay to his wife, or to 
permit her to receive the annual produce thereof during her life 
or widowhood, and after her death or second marriage, upon trust 
for hisson D and his heirs. C authorized the trustees, with his 
wife’s consent, and after her death and during the minority of 
his son, in their discretion, to sell any part of the estate, if 
necessary. C’s wife and son both died before the reversion fell due 
(in 1889). M, the surviving trustee “of C’swill, claimed to have 
become absolutely entitled to the property, and called upon W, 
who was in possession as surviving trustee of P’s will, fora 
conveyance thereof. Held by the Court of Appeal that although 
M was the legal owner of Cs estate under Cs will during 
the lifetime of his widow, he having no duty whatever to dis- 
charge after her death, the trust became a bare trust, and M 
could not recover the estate. If he had any duties to perform in 
connection with the estate, he would be entitled to recover it 
from W, 


Simmons v. London Joint Stock Bank. 
[1891] x Ch. 270. 


Stock-broker— Authority to pledge securittes—Negotiable ins 
truments—Bona fide holder. 


S entrusted D with bonds of a foreign Company, payable 
to bearer and transferable by delivery. D sold them for his own 
purposes without S’s authority, but purchased others of the same 
kind and value and entered themin his books as belonging to 
S. Hethen pledged the latter, along with securities belonging 
to other customers, with the defendants to cover a debt of his 
own. D having become insolvent, the defendants sold the secu- 
rities deposited with them to realise the debt due to them. S 
claimed the return of the bonds or their value. 


Held (1) that the bonds purchased by D having been sub- 
stituted for those originally deposited with him, became the pro- 
perty of S before their deposit with the defendants ; (2) that on 
the facts the defendants did not believe that D had authority to 
pledge the plaintiff’s bonds em blec with securities belonging to 
others to faise a loan on the whole, and that supposing the bonds 
were negotiable securities, the defendants were not bona fide hold- 
ers of them without notice; (3) that an authority by a customer 
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to pledge his securities does not include an authority to pledge 
them en bloc. 


Per Curiam. —A document may be transferable by delivery, so 
asto enable the transferee to enforce all the rights of the transferor 
against the original contracting party, butit may not be yet a 
negotiable instrument because the transferee acquires by mere deli- 
very no better title than the transferor. The holder of a negoti- 
able instrument, if he is a dome fide holder for value without notice, 
has a good title, not withstanding any defect of title in the person 
from whom he took it. 

Morgan v., Blyth : Smith v. Blyth : Blyth v. 
Fladgate. [1891] 1. Ch. 337. 
Breach of trust—Negligence of solicetor—Liabilsty of partners. 


The sale proceeds of certain Exchequer Bills subject to the 
trusts of a settlement were paid to the account ofa firm of 
solicitors at their bankers. All the trustees of the settlement had 
died. Oneof the beneficiaries wrote to S, one of the solicitors 
of the firm,to advise the trustees regarding the propriety of invest- 
ing the trust funds in certain mortgage. 5, acting for the firm, 
made inquiries and after having at first advised against the 
investment, subsequently changed his opinion and in accordance 
with his advice the investment was made, the mortgage being 
taken (in the absence of existing trustees) in the names 01,9 
and two others who were afterwards appointed trustees, and 
who did not repudiate theinvestment. Thesecurity proved to be 
insufficient, and in an action by the beneficiaries, the investment 
was * declared to be a breach of trust, and S and his co-trustees 
were held jointly and severally liable for the loss. The bene- 
ficiaries now sought to make the partners or S liable for the 
negligence of the firm in the matter of the investment. Held (1) 
that although .S’s partners had no personal knowledge of the 
property at the time of the mortgage, S having acted in all he 
did within the scope of his authority as partner, the firm were 
jointly and severally liable for his negligence ; (2) that the judg- 
ment recovered against S as one of the trustees was no bar to the 
present suit, as the liability arising from a breach of the trust is not 
joint merely, but joint and several, and the tule in Kung v. Hoare 
will not, therefore, apply ; (3) that the liability extended to the 
estate of a member of the firm since deceased as the action was 
really one arising ex contractu and not ex delicto, and was founded 
on the implied promise on the part of the firm to exercise reason- 
able skill and care in'the performance of their duties as solicitors. 


f 
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In re Slevin: Slevin v. Hepburn. [1891] 1 Ch. 373. 

Charitable gifts—The doctrine of cypres. 

A testator by his will after giving a number of pecuniary 
legacies to various persors continued as follows: “1 bequeath the 
following charitable legacies, namely”—and amongst these was the 
following:—‘T’o the Orphanage of St. Dominic’s, Newcastle-upon- 
Tyne, 2004.” The institution was not organised or endowed. It 
was maintained by a Mrs. Priestman at her own expense, and was 
in existence on the date of the testator’sdeath, but discontinued 
shortly afterwards and before the administration of his assets. 
Held that the legacy being to a private institution, the Court 
could not apply it cypves on the failure,of the particular object, 
and that a general charitable intention could not be inferred from 
the expression: ‘I bequeath the following charitable legacies,’ 
the words having been used merely as aconvenient mode of 
grouping together the various particular institutions intended to 
be benefitted. 


Rogers, Sons and Co. v. Lambert and Co. 
[1891] 1 Q. B. 318. 
Batlor and batlee—Estoppel —Jus tertii. 
A bailee of goods cannot resist an action for wrongful 


- conversion of the goods entrusted to him, by proving that the 


bailor has parted with his title in the goods toa third person, 
unless he (the bailee) have attorned to that third person, and unless 
he set up the title of that third person, upon the right and title 
and by the authority of that person, 

County Council of Durham v. Assessment 
Committee of Chester-Le Street and Churchwardens, 
&c., for Parish of Witton Gilbert. 

[1891] 10. B. 330. 

Industrial scthool—County Counctl—Liability to poor rates. 

An Industrial school vested in a County Council is not ex- 
empt from the payment of poor rate, becauseit is not a building 
“occupied by the Crown for the purposes of the Crown and for 
public purposes and by public officials,” as in the case of Assize 
Courts, County Courts, Prisons, &c. ‘The fact that public money 
was used for the purpose of founding it is not material. 

* Showers v. Assessment Committee of the 
¢ Chelmsford Union.—[1891] 1 Q. B. 339. 

Exemption from vateability of property occupied for public 

pur poses— Residence of police officers—Benefictal occupation. 
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A block of buildings called Springfield Court consisted 
mainly of residences of the Chief Police officers of a county, 
for which they paid rent, but partly also of a ‘parade room 
and other public officers which were not rateable. The 
whole was under one roof and enclosed by a wall. edd that 
Springfield being not a single building used for the purposes of 
a police station, but divided ivto tenements, the premises occu- 
pied as residences did not fall within the class of property occt- 
pied for the purposes of the government of the country, and tbat 
they were rateable to the relie? of the poor. 


The Queen v. Vereones. [1891] 1 Q. B. 350. 
Manufacture of evidence—Alttempt to corrupt justice. 


The manufacture (or fabrication) of false circumstances to 
mislead a judicial tribunal which might come into existence (4.2, 
arbitrators) is an indictable misdemeanour although such evidence 
may not afterwards be actually used. Where an agent abstracts 
samples of wheat from sealed bags and substitutes better samples, 
and sends them up to be used as evidence before arbitrators who 
were to settle possible differences between the contracting persons, 
the agent having done all he could to corrupt the evidence upon 
which the judicial tribunal was likely to act, he was held by 
Lord Coleridge, C. J., Pollock B., and Stephen, Charles, and 
Lawrence, JJ. (on a case stated by Denman J.) that he was 
guilty of misdemeanor, although the evidence was not actually 
used. (The same view would seem to hold good with reference 
to S. 192, 0f the Indian Penal Code). 


The Queen v. Assessment Committee of St. Mary, 
Abbotts, Kensington, [1891] I Q. B. 378. 


Union Assessment Committee Act— Right of objector to appear 
by agent. 


By S.19 of the Union Assessment Committee Act, the Assess- 
ment Committee is bound to hold meetings for hearing the objec- 
tions of any person who might give notice of objection to the 
valuation of the Committee. The Committee refused to hear the 
agent nominated by an objector, aud the objector applied for a 
mandamus to compel the Committee to hear the agent. Zed (1) 
that the Committee were bound to hear the agent; (2) that the 
Committee were merely a certain number of persons empowered by 
Statute to hear and decide objections to valuation, and not a 
Court or a tribunal exercising judicial functions in the legal 
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acceptation of the term, and possessing as such aright to regulate 
their own procedure. : 


Vernon and others v. Watson. [1891] 1 Q. B. 400. 


Friendly Societies Act, 1875—Conviction for misappropriation 
—Imprisonment for default of payment—A bar to remedy by action. 

By Sub-S. 9, S. 16, of the Friendly Societies Act 38 & 39 
Vict. C..60, any person misappropriating any property of a-society 
is liable on summary conviction at the instance of the Society to 
a penalty, and to anorder to repay the amount misappropriated 
and, in default of payment, to beimprisoned. The defendant was 
convicted under the Act for misappropriation and ordered ito re- 
pay the money and to “pay a penalty. He failed to comply with 
the order for payment and was imprisoned. “Ihe trustees of the 
Society sued to recover by action the amount which the defendant 
ought to have paid. Hed, that the conviction and punishment 
under the Statute was a bar to the remedy by action. 


- The South Staffordshire Tramways Co., Ld. v. The 
„Sickness and Accident Assurance Association, Ld. 
[1891] 10. B. 402. ; 
Computation of time—Insurance from a date. 
eld that aminsutance agaiust claims for injuries in respect 
of accidents, for twelve calendar months from November 24, 1887, 
excludes Nov. :24, 1887, and includes Nov. 24 of 1888. ; 


In re Solty Koff: Ex ParteMargarett. 
. [1891] Vol. 1 Q..B. 413. 

Infont—Infants Relief Act—Necessarves—Bull of exchange. 

An infant cannot make himself liable by the acceptance of 
a billof exchange, even if the bill was given for the price of 
necessaries supplied to him. But a person who has supplied an 
infant with necessaries can sue for the price of what he has 
supplied. 

Barrow v. Isaacs & Son. [1895] 1:0. B. 417. 

Landlord and tenant—Breach >of covenant not to underlet 
without landlord's consent—Relief against: hs a amas tstake— 
Negligence. 
— The’lessee of certain: premises covenanted not to undeflet 
without the consent of the lessor, who agreed ‘that the consent 
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should not be arbitrarily refused. ‘The lessor had the right. of 
re-entry in case the lessee did not “well and truly observe and 
perform” the covenants of the lease. ‘The lessees tinderlet part 
of the premises without obtaining the lessor’s consent, owing to 
an inadvertence on the part of the lessee’s solicitor, who in prepar- 
ing the underlease omitted to look at the head lease and forgot 


“the condition requiring the lessor’s consent to underlet. The 


lessor admitted that he could have had no valid objection to the 
underlease if his consent had been asked. The lessor sued to 
recover possession for breach of the covenant :— 

Held by the Court of Appeal that the defendant having 
committed a breach of the covenant the plaintiff was entitled to 


recover. 
Per Lord Esher, M. R.—(1) The ignorance of, the lessees 


solicitor (owing to forgetfulness) that the lessor’s consent was re- 
quired for underletting was not ‘mistake’ in the sense in which 
Courts of Equity understand the expression. ‘Mistake’ involves 
the assumption that one state o? things exists, whereas some 
other state of things exists, and not a mere passive state of mind, 
like forgetfulness. (2) If there were mistake in the case, the 
forfeiture might be relieved against as the negligence (of the 
agent) which caused the mistake did no harm at all to any one. 
It cannot be laid down as a universal proposition that a Court of 
Equity will not relieve against mistake if the mistake is the re- 
sult of the negligence of the person asking for relief. 

Per Kay, L.J. (Lopes, I.. J. concurring).—(z) Equity will 
not relieve against the consequences of mistake where it is due 
to the negligence of the person asking for relief. (2) Mere forget- 
fulness might amount to mistake in some ‘cases. (3) It is not 
strictly correct to speak of the right of re-entry of a landlord in 
such a case as a “ forfeiture.” 

Per Curiam. In the expression “ welland truly observe and 
perform all the covenants” perform does not refer to posi- 
tive covenants alone. | 

Swift v. Swift. [1891] P. 126. 

Restitution of conjugal rigkts—Settlement out of wifes pro- 
periy— What sums to be taken tnto.account. 

When a decree for restitution of conjugal rights has not 
been complied with by the wife: Held, that the Court in 
exercising its discretion to order £ settlement out of the wife’s 
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property for the benefit of the husband may take into consider- 
ation the general conduct of the parties. In ascertaining. the 
amount, the Court will not go into a minute account of the 
sums spent by either party on household expenses, but the chance 
of the husband being able to earn an independent income should 
be taken into account; the Court ought to make a deduction also 
if the wife has advanced a loan tothe husband. 


Redfern v. Redfern. [1891] P. 139. 


Afidavit of documents—Criminatary—Infant—Drvorce suit. 


The rule in Mayor v. Collins? that an infant cannot be com- 
pelled to make on affidavit of documents does . not apply to pro- 
ceedings for divorce. A party cannot be compelled to discover 
that which if answered would tend to subject him to any punish- 
ment, penalty, forfeiture, or ‘ecclesiastical censure. As adultery 
exposes a person to ecclesiastical censure, discovery may be 
resisted on that ground. Discovery ought not to be granted 
when it is sought only to prove such party guilty of adultery. 


Quaere :— Whether an order for discovery cannot be made 
against an infant in proceedings for divorce. 


Lander v. Lander. [1891] r Q. P. 161. 


Bare matntenance—Insertion of clause as to chastity and single 
life. 

_ In this case provision was made for maintenance of a wife 
proved guilty of adultery without the insertion of a dum sola et 
casta Clause in the order on the ground that the amount allowed 
was but a bare allowance for the wife’s support and not a large 
sum. 


JOTTINGS AND CUTTINGS.* 


Advice to Fudges.—We draw theattention of the Subordi- 
nate Courts in this country to the observations of the Privy Coun- 
cil inthe case of Kalt Kushore Dutta Gupta Mozoomdar v. Bhu- 
san Chunder*. Str Barnes Peacock, delivering the judgment of 
the Judicial Committee said: “The Subordinate Judge did not 
even corffine himself to the case before him but went out of his 
way to declare his suspicions and throw out insinuations with- 
iL AQB D36. Rk A 
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out the slightest evidence to warrant them.” In another part of 
the same judgment his Lordship observes: “ Hasty, uncalled 
for and indiscreet expressions like these, casting suspicions of 
grave crimes against unnamed absent persons without one tittle 
of evidence to support them, are wholly unwarrantable, and 
cannot but destroy respect for the- judgment and discretion of 
the Judge and lower the confidence which might otherwise 
attach to his decision upon the questions really before him.” 
Judges have special reason to be on their guard against the use 
of indiscreet language affecting the character of persons, who have 
not the opportunity of defending themselves. * 


The Indian Law Reports.—Iu the course of his judgment in 
Hafez Mahomed Ali Khan vw, Domodar Pramanick, Trevelyan J, 
says: “As is frequently the case in the Law Reports, the absence 
of a report of the argument and of the cases cited inconveniences 
us in the consideration oz the decision, but we must take the 
decision as we find it.” Cannot our reports be improved ? 


How Leaders should behave towards Funtors—Mr. Montagu 
Williamsin his book called “ the Leaves of a Life” gives a good 
illustration of this. Speaking ofSerjeant Shee, Mr. Williams 
says that soon after he (Mr. Williams) was called to the bar he 
was once retained as the Serjeant’s junior. He had known 
Shee but slightly, but as he wert into the consulting room, the 
old Serjeant patted him on the shoulder and said, looking at a 
bundle of papers under the arm of Williams: ‘ Lots of briefs 
flowing in, my boy ; delighted to see it.” When the consultation 
began, the Serjeant turning to the solicitor who instructed them 
said: “ Winning case, pleadings all wrong. That young dog 
over there (pointing to Williams) smelt it out long ago asa terrier 
would a rat, J can see, eh, Montagu Williams? You have found 
it out, I can see it by your face.” Upon this Williams remarks: 
« Heaven knows I was as innocent of finding any thing out as 
the man in the moon. I sniggered feebly; and then the Sergjeant 
proceeded to put in my mouth the vital blots in the case of our 
adversary which he alone had discovered. ‘That was the way 
leaders treated their juniors.” Can we say the same in this 
country ? 


1. 1. L. R. 18 C. 284. 
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Etiquette.—Counsel naming his own. funtor:—Says Mr. 
Montagu Williams at page 169 of his book: “It is contrary to 
etiquette at the bar for counsel o name their own Juniors.” 
The reason of this rule is not far to seek. 


Counsel’ fees and the Eighth Annual Statement of the Bar 
Committee in England—The Committee having had a corres- 
pondence with the Incorporated Law Society extending 
over some years on the subject of counsels’ fees, they drew upa 


report on the subject for the use of the bar. The Committee 


expressed the opinion, zéer alta, that by a long-settled practice, 
the fees on the briefs of leader and junior respectively stand to 
one another in the proportion of three to two, or five to three, 
and that such a practice is reasonable and works satisfactorily. 
There is, however, no rigid rule on the subject. A junior is 
entitled to refuse a brief which is not marked in this proportion, 
but he is not bound to do so, and he may accept a brief marked 
in smaller proportion without any breach of professional etquette 
and a leader may, without any breach of professional etiquette, 
accept a brief, the fee on which does not exceed that on the 
brief of his junior in this proportion. 


Upon the question as to what special fees are recognized 
by the practice of the profession and are not taken as part of 
the brief fee, the usage of the bar appears to beas follows. A 
barrister is considered to be prepared to take any briefin the 
Courts in which he professes to practice, at a proper professional 
fee, according to the length and difficulty of the case. Any 
counsel is at liberty to say that he will not practise in a parti- 
cular *Court without a special fee of a named amount, or that 
he will not go into Court at all without a special fee of a named 
amount; but such special fees, when asked, should, according to 
the practice as hitherto understood at the Chancery bar, be asked 
in all cases, or in all Courts, except the one or more in which the 
barrister usually practises. At the Common Law bar the practice 
has been governed rather by the rules of the various circuits, and 
the special fees to be taken by members of circuits accepting 
briefs on other circuits have been fixed by the rules of the cir- 
cuits, and not by the individual members -of the bar. It appears 
to have been generally understood on all circuits that no one 
should take a special fee, properly so-called on his own circuit. 
There appears, however, to be no objection in principle to a counsel 
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having a special fee for going out of town to a circuit of which he 
is a member, or to particular towns on that circuit, provided that 
the special fee is taken in all such cases: In no case ought a fee, 
which is really a brief fee given for getting upa case in order to 
conduct it in Court and for conducting it there, to be divided 
and marked in part as aspecialfee merely for the purpose of 
paying a less fee to other counsel engaged in the case.— The Law 
Journal. 


Marriage Law:—It now appears to be absolutely neces- 
sary to reconsider our whole law of marriage and the relation 
ship of the sexes. ‘The law of breach of promise, by which 
a man must perform his promise at the risk of his life; the 
law of the nubile age by which marriage between a boy 
of a fourteen and a girl of twelve is valid, and the consent - 
of parents or guardians, though nominally required, may be 
easily misrepresented tcexist—a point which we hope to see 
dealt with by the Bishop of London’s Bill to Amend the Marriage ~ 
Act of 1823 ; the law of liablity of a husband for his wife’s debts 
and torts; thelaw by which a married woman alone. of all 
debtors is exempt from imprisonment, when she can pay her 
debts but will not; and, lastly, the law of divorce, by which a 
woman may leave her husband for any reason, good or bad, the 
day after marriage, with no remedy but a judcial separation—all 
these and many more points in our law of marriage require 
immediate and careful consideration and revision :—J6za@. 


Legislation for the Prevention of Blindness :—Many think-- 
ers like Mr. Herbert Spencer and Mr. Auberon Herbert (the 
spoiled child of politics, as we think, the Saturday Review 
once called him) are disposed to believe that we attempt 
far too much by legislation, and no doubt the billmongers 
in Parliament do aim at very minute interference with 
men’s affairs. But we are far behind our American cousins. 
Bailie Nicol Jarvie, in Scott’s novel, thought that suicide 
ought to be put down. The New York Legislature, it ap- 
pears, is of opinion that blindness ought to be put down, for 
it has recently passed an Act for the prevention of that affliction. 
The Act declares that ‘should any midwife or nurge, having 
charge of any infant in this state, notice that one or both eyes of 
such infant are inflamed or reddened at anytime within two weeks 
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after its birth, it shall be the duty of such midwife or nurse having 
charge of stich infant to report the fact in writing, within six 
‘hours, to the *Health Officer or some legally qualified practitioner 
of medicine of the city, town or district in which the parents of 
the infant reside.’ Health officers and doctors in the State of 
New York will certainly have no sinecate as it is tolerably cer- 
tain that, either trom crying or some cause not necessarily con- 
nected with the eye sight, every child’s eyes will be more or less 
‘inflamed or reddened’ at some period within two weeks of its 
~ birth ; and we should imagine that redness and inflammation are 
, by no means the only symptoms of approaching blindness, And if 
.the symptoms of blindness are to be so noted, why not those of 
every human infirmity—deafness, and dumbness, and even every 
form of intellectual weakness? It will be interesting to discover 
whether any good will arise from this specimen of legislative 
wisdom.—TZhe Law Journal. 


Retirement of Mr. Fustice Stephen.—in the Court of the 
Lord Chief Justice, before Lord Coleridge (Lord Chief Justice 
of England), Lord Justice Bowen, Lord Justice Lindley, Mr. 
Baron Pollock, Mr, Justice Hawkins, Mr. Justice Cave, Mr. 
Justice Vaughan Williams, Mr. Justice Grantham, Mr. Justice 
Lawrance, Mr. Wright, and Mr. Justice Jeune, on April 7, it 
having been announced that Mr. Justice Stephen would take 
his leave of the bar on his retirement from the bench, the Court 
was crowded in every part with members of the bar, comprising 
all the leaders, among them Sir R. Webster (the Attorney- 
General), Sir E. Clarke, (the Solicitor-General), Sir Henry 
James, and a host of others. At eleven o'clock the above-men- 
tioned judges, headed by Lord Coleridge who was accompanied 
by Mr. Justice Stephen (who, having already retired, appeared 
without his robes), came into Court and took their seats on the 
Bench, the Lora Chief Justice putting into his own seat the 
retired judge and seating himself by bis side, Lord Justice Bowen 
sitting on the other side, and the other judges grouped around 
them standing. 


The Attorney-General then rose, the whole bar rising with 
him and standing while he spoke, and addressed their Lordships 
in these words: My Lord Mr. Justice Stephen.—It was with 
great regret we saw the announcement that you would to-day 
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take your leave of the bar, with which you have been so long 
connected, and it falls to my lot, on behalf of the profession, to 
offer to you the expression of our regret in bidding farewell to 
you as a judge. In doing so it may not be inopportune to recall 
one or two incidents of your long and distinguished career. Com- 
ing from the University (Cambridge) and the College (Trinity 
Hall) which claim so manyof our distinguished judges, you 
joined the circuit (the Midland) to which have belonged in our 
time so may members of the bench—Lord Field, Mr. Justice 
Mellor, Mr. Justice Hayes—to say nothing of those who are now 
on the Bench, and some of whom now attend to take part in this 
farewell. It is unnecessary for me to remind so many who remem- 
ber it of your career at the bar on that circuit. But one incident 
in your career is, so far as my knowledge goes, without 
precedent, and deserves a passing notice. It is not in this 
*country alone that you have rendered distinguished public 
service. For four years you -served as Legal Member -of the 
Council of India, and, following the example of your great pre- 
decessor Macaulay, you rendered valuable service iu codifying 
and improving the law of our great Indian Empire. When, after 
your period of office had expired, you returned to-active work at 
the bar, your brethren found that they had still in you, an able 


. rival and antagonist, one whose experience and knowledge had © 


been only ripened by change of scene and change of work. And 
when, in 1879, it pleased Her Majesty to select you for the 
judicial office you have since filled, I-need not say how universal 
was the feeling of approval and cougratulation which hailed 


your appointment. And since then, for more than twelve years, 


you have fulfilled the duties of that office from which you now 
retire. I need not reinind your brethren of the Bench, nor the 
members of the profession, nor the public whom you have served, 
of the value to the Bench of your profound knowledge of, and 
vast experience in, the criminal law, your practical experience’ 
in its administration, and your knowledge of matters of business 
and keen insight into legal principles. We learn with regret that 
failing health has induced you to determine to retire from judi- 
cial work. We deeply regrét the cause, but:we honour and 
esteem the man who, as soon as‘he became aware that" any ques- 


‘tion might “be raised, as to his dbsolute'or unimpaired capacity 


to fulfil-his ‘duties, determined that he -would no longer retain 
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his post, nor allow sucha question to be raised, however he 
might think himself able to discharge the duties of the office. 
We cannot follow you into your retirement, but we are sure that 
you cannot long be in want of an avocation or a pursuit. Your 
fertile mind, we are well assured, ` will again enrich the store- 
house of literary wealth to which you have already made so many 
valuable contributions. We wish you many years of restored 
health to enjoy your well-earned repose, and you will be able to 
realise from this crowded assemblage the feelings by which you 
are accompanied in your retirement—feelings to which I have 
given some feeble expression—and you must be well assured 
that you carry with you into your retirement our regard, our 
respect, and our esteem. 


The learned judge, at the conclusion of this address, remain- 
ed some moments silent, evidently unable to find immediate 
utterance forthe feelings by which he was oppressed. After 
some moments, the Lord Chief Justice and Lord Justice Bowen 
rising and remaining standing, with the other judges and the 
bar. while he spoke, thelearned judge, ina low tone of voice, 
marked by deep and suppressed emotion, spoke as follows: My 
Lords, Mr. Attorney-General, gentlemen of the bar: I have come 
here for the purpose of wishing you ‘Good-bye,’ and I just wish 
to say a few words as to the causes which led to my retirement. 
I myself had very little expected to have to take such a step; 
indeed, it never entered into my mind, except so far as every 
man must look forward tothe ultimate conclusion of his career. 
However, not very long ago I was made acquainted, suddenly, 
and tomy great surprise, that I was regarded by some as no 
longer physically capable* of discharging my duties. J made 
every inquiry to ascertain what grounds there were for this-im- 
pression, and I certainly rejoice to say that no single instance 
was brought to my notice in which any alleged failure of justice 
could be ascribed to any defect of mine. J consulted physicians 
of the highest eminence, and they told me that they could detect 
no sign whatever of decay in my faculties and that, therefore, it 
was not a matter of immediate necessity in the public interest 
that I should retire. But they told meat the same time that 
they thought it would be well, for my own sake, that I should 
do so, and that opinion they grounded upon’ the state of my 
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health. JI communicated their decision to the Lord Chancellor, 
and with his sanction I determined to retire, as I now do. I 
should have thought it unbecoming of any person in my position 
to strive to hold on to his office to the last possible moment, even 
although at the time I had no doubt as to my capability for dis- 
charging my duties. I could not have done so under any circum- 
stances; and accordingly I avoided all occasion for any further 
discussion on the subject after I received the intimation which 
I have mentioned. I wish to add this remark as to my own fee- 
lingson the subject. So far as I am conscious of my own condi- 
tion of mind and body, Ido not think that retirement would 
be necessaty ; but I have thought it right and becoming to take 
that step out of respect for the office which I have held and because 
1 feel it to be important not only that tts duties should be well dis- 
charged, but that there should be no question as to their being so 
discharged. These are the grounds upon which I have thought 
it right, with regard to my own reputation and the public good, 
that I should cease to hold the office which I have held for more 
than twelve years. I have more to say, and what more I have to 
sayit is by no means easy for me to say in the presence of so 
many whose faces are so familiar to me, and so many of whom are 
so dear to me, and have long been so. I have always felt— 
though I never was yet ina position to feel it with so much 
keenness as Ido now feel it —that thereis a fellowship which 
pervades every branch of the profession to which we all belong, 
and especially those who have the honour to sit on the judicial 
bench. During the years which I have sat here, I have found 
myselfa member of a society which, I think, hardly can be 
equalled elsewhere. I have been, and hope I shall be for the rest 
of my life, the intimate friend or many around me. I have been, 
I believe, perfectly friendly with all. Ido not think there is 
a single member of the profession towards whom I have other 
than friendly feelings. Enmities are doubtful things ; one hardly 
knows, perhaps, always who is absolutely one’s friend or-one’s 
enemy. But I am not conscious of having any unkind feeling 
against any member of the profession, and I have no impres- 
sions of relations not perfectly satisfactory with the very large 
number of persons with whom at onetime or another I have 
been brought in contact, Of course, in the office I have held 
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it is not possible but that mistakes should occur, and under 
the present system opportunities for bringing forward everything 
in the nature of complaints against any personin such a position 
“are easily used, and have, I believe, been used against me. But, 
whatever may have been the result, and in whatever instances I 
may have been appealed against, and my judgments reversed, or 
in whatever other way what J have said or done has been called 
in question, Ican affirm with absolute certainty that nothing 
has been done in relation to me of which I have had any unkind 
recollection. As I have already said—and I say it again—lI 
believe the mutual understanding between the bench and the bar 


as one of the great advantages of the present constitution of English . 


soctety, and long may tt continue so ; tong may tt be true that, while 
the bar supply the keenest and most rmpartzal creticesm of the bench, , 

the bench can rely with the greatest confidence upon the kindness, the 
respect and the support—the moral support—of the bar who practise 
before them. J do not remember in the course of the twelve years 
during which I have sat on the bench—I do not remember any 
dissension between me and any members of the bar which has 
left on my mind any sense of bitterness. I do not remember 
ever to have been treated with disrespect in the exercise of my 
judicial functions; certainly nothing has occurred at variance 
with that feeling of fellowship and good will which, as I have 


said, pervades the profession, and of which what the Attorney- 


General has said has been an expression. Ido not desire to make 
a tragedy of this occasion, nor to dwell on those feelings: with 
which I leave the seat on the bench by which my ambition has 
been fully gratified. My feelings towards my friends in the pro- 
fession have been very strong, and I am now conscious of 
having sustained a part which I shall look back to with feelings 
of gratitude, in whatever may be left to me of life. I have now 
said what came into my mind to say on this occasion, and I will 
only add these words, with more feeling than, perhaps, may be 
stipposed—‘ God bless you all, every one of you !? 


These words the learned judge uttered with evident emotion 
and sat for some moments silent, quite subdued by his feelings, 
He then rose slowly, shook hands warmly with Lord Coleridge 
and Lord Justice Bowen on each side of him, and then went out 
of Courts shaking hands with such of the ides as he passed and 
so retired.—Zhe Law Journal. 


[#301] 
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In the case of Berridge v. Berridge, 1 the right of co-sureties 
to the benefit of a counter-security obtained by one of them from 
the principal debtor, is discussed. In the well-known case of 
Dering v. Winchelsea?, the principle was laid down and acted 
upon that as between co-sureties there is to be equality of 
burden and of benefit. The principle of equality as explained 
in a later case is that ali should contribute equally if each is a 
surety to an equal amount, and if not equally, then propor- 
tionatey to the amount for which each is a surety. This prin-, 
ciple of equality of burden is émbodied in Ss. 146 and: 147 of 
the Indian Contract Act, but the Act‘is so carelessly drawn up 
that it does not say anything about the equality of benefit. 
We learn what that means by turing to the case of Steel v. Dixon? 
Lord Justice Fry, then Mr. Justice Fry, explains the principle 
in these words: ‘Each surety must bring into hotchpot every 
‘benefit which he has received in respect of the suretyship 
‘which he undertook, and if he has received a benefit by way of 
‘indemnity from the principal debtor, it appears to me that he 
‘is bound as between himself and his co-sureties to bring that 
‘into hotchpot in order that it may be ascertained what is the 
‘ultimate burden which the co-sureties have to bear, so that that 
‘ultimate burden may be distributed between them equally or 
‘ proportionately as the case may require.’ 


In the later case of Berrzdge v. Berridge,* Mr. Justice North, 
following t he above-mentioned principle to its logical consequence, 
held that, when by means of the counter-security the surety has 
been repaid what he has paid on account of the principal debt.and 
has shared the amount thus received by him with his’co-sureties, 
he will be again entitled to recover out of the counter-security 
the amount so handed over by him to them, whereupon their 
right to participate will again accrue, and so on, until the whole 
of the payments made by the co-sureties on account of the 
principal debt have been refunded or the value of the counter- 
security has been exhausted. [According to some of the 
Indian cases this right to contribution can only be enforced when 
the surety has paid actually more than his guota and cannot be 


1, (1890) 44 Ch. D. 168. 3. (1881) 17 Ch. -D. 825. 
2, (1787) 1 W. and T. L. C. 114, 4, (1902) LL.R. 26 M. 322, 


i THE MADRAS LAW: JOURNAL. anh 


enforced where the surety has not paid any amount but has only 
given a pronote. See Futta Narayanamurtht Atyyar v. Mart- 
muthu? where Mr. Justice Bhashyam Iyengar refers to the 
English and American Law. See also Pund: Doratsamt Tevar 
v. Lakshmanan Chetty? Cf. GANG Sekhar v. Nafa Chan- 
dra 2: — HD.) < 


The case of Gordon v. Stlber® raises an interesting question 
of law as to the lien of an inn-keeper on the separate property 
of a wife who was putting up in the inn with her husband. The 
facts of the case were briefly these. The plaintiffs were proprie- 
tors of a hotel. The male defendant came and stayed by himself 
at the hotel for some time and incurred expenses which he paid. 
He was then joined by his wife. She left him for a fortnight 
and again joined him. The husband met her at the station and 
they came to the hotel witha large quantity of luggage and 
occupied the same rooms which they had previously occupied, 
The husband left the hotel first, and then the wife. A portion 
of the bill remained unpaid. The plaintiffs detained the lug- 
gage which happened to be the separate property of the wife 
and claimed a lien over the same for the balance due to them, 
and they further claimed that the wife also was liable for the 
amount. They admitted that the husband was the contracting 
party to whom credit had been given. Lord Justice Loges, trying 
the case without a jury, held that plaintiffs being inn-keepers 
were bound to receive the defendants and their goods, and, were 
bound so long as the defendants remained as guests at the hotel, 
to keep safely and securely their goods. Plaintiffs did not know 
of any distinction between the goods of ‘the husband “and wife, 
and could not enquire into their respective titles to the goods, 
They received the goods as the goods of the husband and hig wife 
who became their guests. If the husband had brought goods to 
the hotel to which he had no title, the inn-keeper would. all the 
same have had his lien on the goods because he was obliged to. 
receive the guest without enquiry as to his title. It did not 
make any difference because the goods happened to be the 
separate property of the wife ; othérwise it would be in many 
cases defeating the kakas d lien and the object for 


(1908) 14 MALI. R. 265. 2. (1906) 4 C.L.J. 555. 
"Ba (1890)-25 Q. B. D. 491. pa i 
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which it was given. He therefore upheld the lien while 
disallowing plaintiffs’ claim to make the wife personally liable 
for the balance. As the learned Judge? observes in the begin- 
ing of his judgment, the point is one which could not 
have arisen before the passing of the Married Women’s 
Property Act, 1882. The effect of that Act is that from Ist 
January 1883 every woman who marries on or after that date is 
to hold as her separate estate all her property either then already 
belonging or afterwards coming to her in any manner, and whether 
such property be real or personal, including wages, earnings and 
gains earned or made by her in any occupation which she carries 
on separately from her husband, and any woman already married 
before the rst day of January 1883 is to hold as her separate 
estate all property, the title to which (of whatever character that 
title may be) shall come to her after that date. Every married 
woman is also capable of ertering into any contract in respect of 
her separate property, and of suing and being sued either in con- 
tract or in tort in all respects as if she were a feme sole. She has 
also the same civil remedies and the same remedies end redress 
by way of criminal proceedings against all persons for the protec- 
tion and security of her own separate property, asif she werea 
Jeme sole; subject to the proviso that she cannot take criminal pro- 
ceedings against her husband concerning such property, unless 
the same shall have been wrongfully taken by the husband when 
leaving or desetting, or about to leave or desert his wife. The 
husband shall beliable for his wife’s ante-nuptial debts and 
liabilities only to the extent of the property belonging to his wife, 
which he shall have acquired or become entitled to, from or 
through his wife, after deducting sums paid by him on her behalf 
in regard to which judgment has been Jona fide recovered against 
him. A wife who does anything with respect to her husband’s 
property shall be liable to criminal proceedings by her husband 
in all those cases when if the husband had done a similaz act with 
respect to the wife’s property he would be liable to criminal pro- 
ceedings by the wife under the Act. We have now to see whether 
the decision is right, considering the provisions of the said Act. 
We hesitate to say that it is. No doubt under the old law the 
husband and wife became by their marriage, for-some purposes 
a single person in the eye of the law, and it was the principle of 
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the common law that a man could not in general gravt anything 
to his wife or enter into any covenant with her and no action 
could be brought by one against the other, nor could they at one 
time be received as witnesses for or against each other. 


"These disabilities have now for the most part ceased toexist [+366] 
and with them the fiction? that they are one in the eye of law dis- 
appears. ‘The’plaintiffs in the case admitted that the husband 
was the contracting party and that it was to him alone that credit 
had been given. How can the plaintiffs then claim a lien on goods 
belonging to the wife except on the ground of estoppel—that is, 
that the wife by her act or omission intentionally caused or per- 
mitted plaintiffs to believeand to act on the belief that the goods 
were the goods of the husband. The learned Judge says that 
plaintiffs received the goods as the-goods of the husband and wife 
and that they did not know of any distinction between the goods 
of the husband and wife and could not enquire into their respec- 
tive titles, and that plaintiffs were bound to receive the defendant 
and their goods. All these would be strong grounds for holding 
that the wife also should be liable to the plaintiffs to the extent 
of her separate property, but the plaintiffs’ suit to make her lable 
was discussed on the ground that plaintiffs had not looked to her 
for payment when they received the husband and wife as their 
guests. Having exempted her from liability, we do not see how 
the learned judge could hold that her property was subject to the 
plaintiffs’ lien except on the ground of estoppel, which was never 
put forward, and as far as one can see, could not have been put 
forward on the facts found.. The matter wonld have been different 
if the plaintiffs had received the goods as- the goods of the hus- 
band, as it would be in the analogous case put forward of a person 
bringing goods, to the hotel, to which he had no title. In the 
case put forward, supposing: the rightful owner also had 
accompanied the other and put up in the hotel, and the hotel- 
keeper had not looked to him for payment, would his goods have 
been considered subject to the lien-simply because the two friends 
came together, except on the ground of estoppel? For these 
reasons we hesitate to accept the decision as sound, 

1 Asin other cases, (and in this respect English law affords, the worst possible 
illustrations) fictions do not disappear. They stick in form and in name notwith- 


, Standing the substance may have changed. The fiction that husband and wife are one 
is stil] resorted to although the wife is declared liable to be sued.—En. 
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When a tenant enters into a contract with his landlord that 
he would, during the term of the tenancy, keep the premises in 
good tenantable repair and so leave the same at the expiration 
thereof, what is the meaning of the words ‘ good tenantable 
repair’? The question is discussed and the points to be con- 
sidered laid down with great lucidity in the case of Proudfoot v. 
Hart}, 

“The definition of the words ‘good tenantable repair’given by 
Lord Justice Lopes and accepted by the Master of the Rolls is 
this: Good tenantable repair is such.repair as having regard to 
the age, character, and locality of the house would make it 
reasonably fit for the occupation of a reasonably-minded tenant 
of the class who would be likely to take it. The definition given 
by Alderson, B. in the earlier case of Belcher v, Mackintosh ? is: 
—Such a state as to repair that the premises might be used and 
dweltin not only with safety but with reasonable comfort by the 
class of persons by whom and for the sort of purposes for which 
they were to be occupied. A tenant who enters into such a con- 
ract is bound if he finds the premises out of repair when he 
takes them to put them-into good tenantable repair.—Fayne v, 
Hain.® ‘The nature of the repair would not be the same in all 
cases. As the Master of the Rolls puts it, nobody could reason- 
ably expect that a house 200 years old should be in the. same 
condition of repair as a house lately built, nor would the repairs 
necessary for a palace be the same as those necessary fora cot- 
tage, nor would the repairs for a house in Grosvenor Square be 
the same as those for one in Spitalfields. The undertaking does 
not mean that the house should be inthe same condition in 
which the tenant took it, or thatit should be put into perfect 
repair, but only such a state of repair as would render it reason- 
ably fit for the occupation of a tenant of the class who would be 
likely to take it. For instance in regard to papering, painting 
and other decorations, the tenant is not, generally speaking,bound 
to re-paper oz re-paint or re-decorate, still less re-paper or re-paint 
with paper or paint similar to that which was on the walls. But 
if the paint through lapse of time has worn off or the paper has 
become worn out so that their condition has become such as not 
to satisfy a reasonably-minded tenant of the class thatewould be 


ee se ay 
1, (1890) 25 Q. B. D. 42. 2. (1839) 2 M. & Rob. 186. P.O, 8 Cer, and p. 720, 
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likely to take the house, then he must re-paper and re-paint so 
as to make the premises reasonably fit for the occupation of such 
a tenant. 


+ + £ 4 


The question of the validity of a marriage between a British 
subject temporarily tesident in a foreign country anda native 
lady belonging to that country according tothe forms required 
by the law of the country was considered in the case of Brinkley 
v. * Attorney-General.t The general principle regulating such 
cases was laid down by Lord Brougham in Warrender v. War- 
render? in these words:—‘A marriage good by the laws of one 
‘country is held good in all others where the question of its vali- 
‘dity may arise. For the question always must be : Did the parties 
Gntend to contract marriage? Andif they did that, whichin the 

‘place they were in is deemed a marriage, they cannot reasonably or 
‘sensibly or safely be considered otherwise than as intending a mar- 
‘riage contract.’ But his Lordship also laid down a qualification 
of the principle in these words:—‘The rule extends, I apprehend, 
‘no further than to the ascertaining of the validity of the contract 
‘and the meaning of the parties, that is, the existence of the con- 
‘tract and its construction. If indeed there go two things under 
tone and the same name in different countries—if that which is 
‘called marriage is ot a different nature in each—there may be 
‘some room for holding, that weare to consider the thing to 
‘which the parties have bound themselves, according to its legal 
‘acceptance in the country where the obligation was contracted. 
‘But marriage is one and the same thing substantially all the 
‘Christian world over, Our whole law of marriage assumes this; 
‘and it is important to observe that we regard itas a wholly 
‘different thing, a different status from Turkish or other mar- 
‘riages among infidel nations, because we clearly never should 
‘recognize the plurality of wives and consequent validity of se- 
‘cond marriages, standing the first, which second marriages the 
‘Jaws of those countries authorize and validate + : 
‘Indeed if we are to regard the nature of the contract in this 
‘respect as defined by the dex lori, it is difficult tosee why we may 
‘not import from Turkey into England a marriage of such a 
‘nature as that it is capable of being followed by and subsisting 


1. (1890) 15. P. D. 76 9. (1835)2 Cl. & F. 488. 
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‘with another, polygamy being then of the essence of the 
‘contract.’ The incidents, attaching to a marriage as under- 
stood in Christendom were explained more fully by Lord 
Penzance in yde v. Hyde and Woodman.’ it was a suit by an 
Englishman for dissolution of marriage on the ground of 
adultery. The marriage had been celebrated in the Mormon 
form in the United States where such a form of mar- 
riage was recognized as valid, if the parties were both 
unmarried at the time when it was contracted and were both 
*capable of contracting marriege. These conditions had been ful- 
filled in the present case. Polygamy and divorce were permitted 
among Mormons. The learned judge refused to recognize the 
marriage as valid according to the law of England. He defined 
marriage as understood in Christendom to be the voluntary union 
for life of one man and one woman to the exclusion of all others 
and explained the incidents attaching to such a marriage in these 
terms. ‘Conjugal treatment may be enforced by a decree for 
‘restitution of conjugal rights. Adultery by either party gives a 
‘right to the other of judicial separation; that of the wife gives a 
‘right toa divorce ;and that of the husband, if coupled with 
‘bigamy, is followed by the same penalty. Personal violence, 
‘open concubinage, or debauchery in face of the wife, her degrada- 
‘tion in her home from social equality with the husband and her 
‘displacement as the head of his house-hold, are with us matri- 
‘monial offences, for they violate the vows of wedlock. A wife 
‘thus injured may claim a judicial separation and a permanent 
‘support from the husband under the name of alimony at the rate 
‘of about one third of his income. If these and the like provisions 
‘and remedies were applied to polygamous unions, the Court 
‘would be creating conjugal duties, not enforcing them, and fur- 
‘nishing remedies when there was no offence. For it would be 
‘quite unjust and almost absurd to visit a man who, among a 
‘polygamous community, had married two women, with divorce 
“from the first woman, on the ground that in our view of marriage, 
‘his conduct amounted to adultery coupled with bigamy. Nor 
‘would it be much more just or wise to attempt to enforce upon 
‘him that he should treat those with whom he had contracted 
‘marriages, in the polygamous sense of that term, witlrthe con- 
‘ sideration and according to the status which Christian marriage 
1, (1866) 1 P. & D. 180. 
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confers.’ Mr. Justice Serling followed this decision in Jv re 
Bethell: Bethell v. Hildyard,? and refused to recognize as valid 
a marriage between an Englishman and a woman belonging to 
the Baralong tribe in South Africa (among whom polygamy was 
allowed), performed according to the customs of the tribe. “The 
case of Brinkley v. Attorney-General? is the converse of these two 
cases. In thiscase a marriage between a British subject tempora- 
rily resident in Japan and a Japanese lady according to the 
forms required by the law of Japan was recognized as a valid 
marriage according to the law of England on its being shown 
that* the husband was precluded from marrying any ot her woman 
during the subsistence of the marriage. The Court observed that 
Japan had long taken its place among civilized nations whose 
forms and laws and ceremonies were not to be treated ason the 
same footing with those of the Baralong tribe of South Africa. 
It is a pity that one cannot yet say that India has taken its place 
among civilized nations in regard to marriage so far as Hindus 


and Mahomedans are concerned. 


+ * * * + kd 





COMPROMISE BY PLEADERS. 


The recent case of Yang Bahadur Singh v. Shankar Rat? 
decided by a Full Bench of the Allahabad High Court suggests 
the question as to the extent of a-vakil’s authority to bind his 
client by a compromise entered into without express authority. 
Chief Justice Edge laid down the rule with the concurrence otf 
his colleagues, that unless the authority to act for his client is 
revoked and such revocation is notified to the opposite side, 
counsel has, by virtue of his retainer and without further authori- 
ty, full power to compromise a case on behalf of his client, and 
that unless the compromise was entered into under a mistake, 
and some palpable injustice was caused to the client, the Court 
would not set it aside. Speaking of certain Allahabad cases 
relating to the authority of vakils, his lordship pointed out that 
they did not affect the case before him. He added: “When the 
authority of vakils to bind their clients is called in question, 
that authérity must depend entirely on the.terms of the eee 


lL, (18855 38°C, D, 220, 72, (1890) 15° P.-D.-76; “ 
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vakalatnama. For my part I should read a vakalatnama widely 
and liberally unless it appears that the client intended to limit 
the authority of his vakil.” We shall now proceed to consider 
the question thus left undetermined by his Lordship. 

5. 39 of the Code of Civil Procedure requires an appointment 
of a pleader to bein writing and to be filed in Court before he can 
represent itis client. There is nothing in the Legal Practitioners’ 
Act or the Letters Patent of the High Courts which defines the 
limits of a vakil’s power to act for his client. We have to gather 
the extent of his authority from the nature of his situation, as 
in a sense the agent of his client, and the character of the busi- 
ness which requires 7a large measure of freedom,and discretion. 
In England there have been two classes of persons representing 
the litigant in Court, the attorney and the barrister. The barrister 
has occupied an exceptional footing. He enters into no contract 
with the client, heis not entitled to sue for his fees, he is not 
liable for negligence or want of skill in the conduct of the cause. 
It has onthe other hand always been an accepted rulein England 
that a counsel has authority to bind his client by a compromise or 
by withdrawing a juror or confessing judgment. See Furnzval 
v. Bogle 1. 

In In Re Hobler* a petition was dismissed by consent. Ona 
motion to set aside the dismissal on the ground that counsel had 
no authority to consent, the Court held that the order could not 
be set aside. See also Hargrave v. Hargrave’. ‘The course of 
decisions .seems to have been uniform until the great case of 
Swinfen v. Swinfen*, when Sir John Romilly, the Master of the 
Rolls, refused specific performance on a bill in chancery, of the 
provisions of a compromise entered into by TZeszger, counsel, on 
behalf of his client, Mrs. Swinfen, but against her authority.This 
decision was affirmed by Lords Justices Anight Bruce and 
Turner in appeal® on the ground that specific performance 
would not be decreed under the circumstances of the case. Sir 
Fohn Romilly dissented from the Judges of the Common Bench 
who passed a decree® according to the compromise holding it to 


‘be valid. He maintained fhat, however large the authority of 


counsel, it would not extend to the effecting of a compromise 
i (ist 4 Truss. 42, 4, (1257) 24 Beav. 649. = 
2. (1844) 5 Beav. 101. 5. (1858) 2 De Gex. & Jọ 381. 
3. (1850) 12 Beav, 405. 6. (1857) 10, B. N. 5. 364. 
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against the wishes of the client. But this decision of Sir fohkn 
Romilly which depended very much on the peculiar circum- 
stances of the case, has been treated as not affecting the principle 
as to the extent of counsel’s authority. Although the compromise 
was thus defeated, an action brought by Mrs. Swinfen, against 
her counsel, Swenfen v. Lord Chelmsford’ was thrown out on the 
ground that he had acted bona fide and that he conld not therefore 
be liable. 


In ` Chambers v. Mason? the action was compromised by 
counsel. ‘There was a conference about the terms offered by the 
plaintiff at which counsel said last “he would do his best.” The 
compromise which was the subject of the conference between the 
defendant and his counsel was subsequently entered* into by the 
latter. Willes and Byles, JJ., held on the authority of Swenfen 
v. Swinfen * that the rule for a new trial should be discharged, 
because the authority of counsel to make this compromise ought 
not to be enquired into. Crowder, J., the dissentient Judge in 
Swinfen v. Swinfen * held merely that the client must be taken 
to have consented to the compromise. And in Thomas v. Harris 5 
on a motion to set aside a compromise by counsel and for a new 
tria] on the ground that counsel had no authority, Pollock C. B., 
and Bramwell, B., said: “Counsel has authority to do so in the 
absence of the client. Swnfen v. Swinfen* does not affect the 
ordinary authority of counsel. That was a case of something 
beyond the ordinary scope of their authority and, as was alleged, 
against an express direction of the client.” ‘The qualification 
laid down in Swinfen v. Swinfen® has been rejected in more 
recent cases. 


In Strauss v. Franciss which was an action for libel, Ser- 
geant Ballantine, who was counsel for the plaintiff, withdrew a 
juror. On a motion to continue the action, Blackburn, Mellor 
and Shee, JJ., held that counsel had authority unless the with- 
drawal of his brief was communicated to the opposite side. 
Shee, J., however added: “ Although a counsel has this general 
authority it is yet not dn authority which cannot be limited.” 


=- (1880). 5 H. & N., 890.-- = .. - 4. (1867) 10,BN. B. 384 
3. (1858) 5 C. B.N. S89: - 5. (1868) 27 L. J. Bx. 353. 
3. (1857) 24 Bear, 519 affd. in. 6. (1868) 10, B. ©. 379. 
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Since the Judicature Acts the same principle has been laid down 
in both the Chancery and Qneen’s Bench Divisions. When 
counsel had made no mistake as to the facts, Malins, V. Ç., held 
that an order for a decree according to compromise, could not be 
discharged.— Holz v. Jesse". Nor could the client withdraw the 
consent which counsel had given to an order—Harvey v. Croydon 
Union Rural Sanitary Authority?. The Court (Lord Coleridge, 
C.J., and Cotton, L,.J.) held that the master must perfect the order, 
without prejudice to any motion that the defendant might make 
to be relieved of the consent, on the ground of mistake or surprise 
or for other sufficient reason. Counsel could also give a valid 
consent not to appeal. Jaz re West Devon Great Consols Mine? 
we must consider the authority of Swinfenv. Swinfen* over- 
ruled, if not limited to the peculiar facts of that case. In the 
Queen’s Bench Division the same decision has’ been arrived at. 
In Matthews v. Munster” the leading case on that side 
of the Court, Lord Æsker, M. R., Bowen and Fry L. Jjs 
*held in an action for malicious prosecution, that a compro- 
mise whereby the defendant’s counsel consented to a decree for 
damages and to withdraw the imputation on plaintiffs, was valid, 
though the client and attorney who were absent, telegraphed to 
him to defer it until they arrived, and he did not. It is clear from 
these cases that counsel can bind his client 1 by a compromise, even 
though it is against the client’s wishes, if they have not been 
communicated to the opposite party, and that no action will lie 
against him for what he has done in respect of the cause Jona jide. 


The power of a pleader to bind his client is more analogous 
to that of an attorney. The vakalatnama of the vakil -corres- 
ponds to the warrant of attorney filed in Court by the attorney. 
See the note to Swinfen v. Swinfen.* Their liability for 
unskilful conduct is the same. In Prem Sookh v. Prithee 
Ram’, Turner and Stankie JJ. said: “a vakil has uot ordi- 
narily greater power to bind his client than that which is 
possessed by an attorney in England.” Let us examine the 
extent of the attorney’s power in England. We have here to 
consider-the-cases . ponies aera first _ how. far. the client is 

le (1876) 3h. D172 4. (1857) 24 Bear, 349. 
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bound by the action of the attorney, secondly, whether the attor- 
ney renders himself liable to his client. With regard to the first 
question the power of an attorney differs very little indeed if at 
all from that of counsel. In Favzellv. Eastern Counties Ry. Co.* 
which was a motion to shew cause why the defendant should not 
pay to the plaintiff the amount awarded by an arbitrator although 
the attorney had no specific authority to refer the matter to 
arbitration, the Court (Pollock, C. B., Alderson, Rolfe and Platt 
B. B.), held that the attorney could refer under his general 
authority ; but Platt, B., added “if the attorney acted without 
authority and the client is injured he has a remedy.” In Fray v. 
Vowles,* the Court pointed out the distinction forcibly. An ac- 
tion by the plaintiff in which the present defendant was his 
solicitor was compromised by him contrary to directions of the 
client. The plaintiff now sued the attorney fordamages. It was 
pleaded that the compromise was reasonable, beneficial, dona fide 
and under directions of counsel. Lord Campbell, C. J., and Erle, 
Crompton and Hill,J J., held the plea bad. Lord Campbell said: 
“I think an attorney who has power to conduct a cause has power 
to enter into a compromise* provided he does it reasonably and 
skilfully and sda fide : and if there had been no express direc- 
tions from the plaintiff to him not to enter into a compromise, I 
think here there would have been a good defence. But it being 
alleged that he had directious not to do so and that he did so in 
violation of such directions and while they were in full force, the 
compromise was ulira vires between him and his client though tt 
may be binding between theclient and third parties” The langu- 
age of the majority of the common law judges in Swénfen v. 
Swe2fen,* who considered it twice was to the same effect. But as 
we have already noticed, the Master of the Rolls tefused to de- 
cree specific performance of the compromise, But in spite of Swin- 
Jen x. Swinfen,* the authority of English casessince decided has 
even extended the limits of an attorney’s power as laid down in 
Fray v. Vowles?. In Chown v. Parrott, which was decided by 
Erle C. J., Willes, Bylesand Keating, JJ., in 1863, the Court held 
that an attorney retained 40 defend an action was not guilty of 
‘actionable negligence, if he entered into a compromise without 


2, (1959) 28 L. J, Q. B. 232. 4. (1857) 24 Beav 549. 
5. (1863) 14. C. B. N. S. 74. 
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the consent of his client, provided he acted dona fide and with 
reasonable careand skill and the compromise was for the benefit 
of his client and was not made in defiance of his express prohibi- 
tion. Erde, C. J., said: “The general authority to conduct a cause 
gives the attorney authority to compromise ; the reason why the 
compromise is held to be binding on the client is because the attor- 
ney isa geueral agent for the purpose.” This case was followed 
in Prestwich v. Poley,* an action for the price of a piano, 
compromised without special authority by the plaintifs attorney, 
by accepting the broken piano and costs. In Butler v, Knighi,? 
Kelly C. B., Channel and Pigott B, B., cartiedthe authority of 
the attorney to bind his client a little further. In that case 
after judgment was obtained fora sum of money the plaintiff 
impliedly continued the authority to the attorney to obtain 
satisfaction. The attorney entered satisfaction by accepting 
a lesser amount, in view to the threatened insolvency of 
the debtor. The compromise was made Jona fide though 
against instructions. The Court held that though the 
attorney was liable to the client the plaintiff could no 
longer execute the decree against the judgment-debtor. 
This decision, however seems to be in conflict with the 
earlier case of Connop v. Challis >whereit was held that a sheriff 
who released the debtor from arrest was liable to the decree-holder 
*although theattorney who had acted without authority authorized 
the sheriff to discharge the debtor, after accepting a smaller sum 
than the decree-amount in satisfaction. But the case of Butler v. 
Knight? seems more in accordance with the later development of 
the extent of the attorney’s authority. But the scope of his 
authority must be limited where he consents to a judgment frau- 
dulently. In such a case the Court set aside the judgment (see 
Williams v. Preston*) a relief which the Courts are accustomed 
to grant, where fraud vitiates a judicial proceeding. 


Turning from this state of the authorities in England to 
India, we find that although it has been held that the admission of 
a pleader on a matter of fact would biad his client (Berkeley v. 
Musst Chittur Kuar,®> Kower Narain Roy v. Sreenath Mttter,®. 


| 
1, (1865) 18 C. B. 806. “4, (1882) L.R. 20 Ch. D. 672. 


2. (1867) L R. 2 Ex, 109, 5. (1878) 5 N, W.P. 2. 
3. (1848) 2 Ex. 484. 6. (1868) 9 W. R. £85. 
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Kaleekanund v. Gireebala1, Khajah Abdool v. Gour Monee*, an 
almost uniform current of decisions has settled, both in Calcutta and 
Allahabad, that a pleader had no general authority to compromise 
the suit on behalf of his client and that the vakalatnama which 
authorizes him to conduct the suit or the defence confers no authority 
by implication to compromise, We are not aware of any decision 
going the length above indicated in Bombay or Madras. And the re- 
cent remarks of Zdge, C. J., which we have already quoted, seem to 
indicate a liberal construction of the power conferred by a vakalat. 
Prem Sookh vw. Prithee Ram? decided in 1867, by Turner and 
Spankte J]. on the authority of Swznfen v. Swinfen,* lays down 
that “ordinarily a vakil employed to conduct a case on behalf of 
his client has no implied authority to compromise it.” And the 
learned judges quoted with approval the words of the Master of 
the Rolls, that “ if an attorney is employed to condnct a suit for 
a client a compromise does not in terms come within the scope of 
the authority, it is not within the management of the cause.” We 
have already shewn that the decision of the Master of the Rolls 
related to a question of specific performance about which Courts 
of Equity are very particular, and his remarks were of no force be- 
yond the peculiar circumstances of the case. We have seen, 
moreover, that the Common Law Judges dissented from his con- 
clusion, and later decisions have not adopted the principles enun- 
ciated in that case. Morgan, C J., however followed this case in 
Musst. Hakeemoonnissa v. Buldeo,® where a pleader relinquished his 
defence” if the plaintiff swore that defendants were not the owners. 
In Sheikh Abdul Sabhan Chowdhry v. Shibkisto Daw,* Bayley 
and Hobhouse JJ., held that a vakil had not under his vakalat 
authority to give up a portion of his claim. The question was not 
necessary for decision, as their Lordships were of opinion that the 
lower Court, which accepted, ou remand, the pleader’s relinquish- 
ment of a portion of the disputed land, had no authority to con- 
sider it, the matter having been settled by the decision of the 
appellate tribunal that the plaintiff was entitled to all the disput- 
ed land. It was a case where the Sub-Court had no jurisdiction 
to determine whether the plaintiff was entitled to all the disputed 
land. On this ground the decision of the case was chiefly rested. 


1.. (1868) 10 W. R. 322, 4, (1857) 24 Bear. 549. 
2. (1868) 9 W. R. 375. 5 (1868) 3 Agra 309. 
3. (1867) 2 Agra, 222. 6. (1869) 8 B.L.R. App. 15, 
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The same learned Judges, however, reiterated their Opinion in 
Gour Pershad Doss vw. Sook Deb Ram Deb? that it was not within 
the ordinary scope of a pleadez’s duties to relinquish any portion 
of his client’s case without express authority from the client, and 
that the client was not bound by such relinquishment unless 
authorized by himself. Inthe case of Sheikh Abdul Sabhan 
Chowdhry v. Shibkisto Daw? they distinguished an earlier decision 
of Seton Karr and Macpherson JJ. in Ram Coomar Roy v. The 
Collector of Beerb hoom,? as a case of withdrawal of the suit by the 
pleader with leave to file a fresh suit, although without express 
authority, and on the ground that the particular vakalat 
was more general in its terms. It does not, however, appear that 
the vakalat was different from the common form generally in use, 
and there does not appear to be any reason why if a withdrawal 
of the suit could bind the client, a compromise should not. The 
party must have lost the value of the stamp, and the other expen- 
ses incurred by him would be irrecoverable as against the defen- 
dant. There does not appear to be any distinction in principle 
between the two cases. However, the decision in Gour pershad 
Loss v. Sook Deb Ram! was followed in Chunder Coomar Deo v. 
Mirza Sudakat Mahomed Khan“ by two other judges, Kemp 
and Pontifex JJ., where the pleader for the defendant gave up 
his claim if the ¢hak map showed the land in dispute as part and 
parcel of plaintifs talugs, their Lordships holding that the plea- 
der’s statement was not binding on the defendant. 


In Madras there is no direct authority on the question 
under consideration.” In Avul Khadar v. Andhu Set,* Frere 
“and Innes, JJ. held that when in the lowerappellate Court the 
defendant’s vakil had consented to a decree in favour of the 
plaintiff, charging property in which the defendants had no in- 
terest, and decree was passed accordingly, the consent was 
beyond the scope of the suit and not binding on the party, and 
should not be acted on by the Court. This decision, although 
cited by the Allahabad Judges in Prem Sookh v. Prithee Ram” as 
supporting the conclusion they arrived at, was, we conceive, 
based upon other considerations. The Madras High Court 


1, (1869) 12 W.R. 279. 4. (1872) 18 W. R. 436, 
2, (1869) 3 B. L.R. app. 15. ö But see note at the end of this article :— Ep. 
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referred to Swinfen v. Lord Chelmsford toshew that a pleader 
or counsel could not bind his client upon matters collateral to the 
suit, however wide his authority may be within the scope of the 
pending litigation. The decision of Holloway and Innes, JJ., in 
B. Venkataramanna v. Chavela Atchtiyamma® went merely tothis 
length, that a pleader could not alter the terms of a decree by a 
subsequent compromise as it was impossible for even the party 
to do so at the time, so as to affect the execution of the decree, 
without certifying adjustment to the Court, though Holloway, J. 
made the observation that there was great force in the argument 
of the appellant’s vakil that the Court should have requireda 
special vakalat authorizing the pleader below to consent to the 
strange agreement. Even supposing that this decision affirmed 
the principle laid down in Connopv. Chalizs® it is yet a long way 
from the decisions of the Allahabad and Calcutta Courts to which 
we have referred. 


While we, therefore, consider that there is no authority in 
Madras negativing the pleader’s authority to compromise without 
a special vakalat? we are also of opinion that the authority of 
the old decisions of Allahabad is weakened by the observations of 
Edge C.j., and by the fact that they were erroneously based 
upon the authority of Swinfen v. Swenfen® (which has ceased to 
be regarded as of general applicability} and the case of Avul 
Khadar v. Andhu Set “decided by Frere and Jnnes, JJ. ‘The 
question of the extent of a solicitor’s authority has been con- 
sidered in Bombay by an eminent Judge, Westropf, C.J., ina 
case which came up before him on the Original Side— Fagannath- 
das Gurubakshdas v. Ramdas Gurubakshdas’. After discussing the 
English authorities, his Lordship held that a decree made in open 
Court upon the assent of counsel duly instructed, was binding as 
bet ween the parties to the suit, although the defendant’s "attorney 
had no authority from his client to consent to such compromise 
or even though he was expressly directed not to compromise, pro- 
vided such want of authority was not known to the opposite 
side. ~ 
EPEE A LA OS AA EE EAA ee EN, 
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We consider this the true extent of a pleader’s authority. It 
is open to doubt whether as Chief Justice Edge observes, it 
would be competent to the client to limit the attorney’s power by 
special terms in the vakalat, so as to affect the opposite party, 
any more than it would be competent toa principal to limit the 
agent’s authority so as to affect strangers dealing with him 
without notice of such limitation, who would be entitled to pre- 
sume the extent of his authority from the nature and scope of the 
business. See Wheteheadv. Tuckett? and EVANS on Principal and 
A gent, p. 175. This we understand to be the reason of the rule 
adopted by Chief Justice Westropd, that the attorney may make 
a binding compromise even against the directions of his client, 
dithough the decision itself is sufficiently explained by the 
principle that a general authority once granted cannot be limited 
so as to affect strangers without notice of such limitation. 


Whether it is desirable that pleaders of all grades in this 
country should have the power is another question, It was pro- 
bably an apprehension that the power was apt to be misused by 
a portion of the large body of inferior practitioners that induced 
the Calcutta and Allahabad judges to deny the power to pleaders 
in general to compromise on behalfof their clients. We think 
such an apprehension to be of less force now than twenty years 
ago when little or no qualifications were prescribed for pleaders. 
With the increase of their professional qualifications and status, 
the possession of that power is accompanied with less danger. - 
And if a statute be enacted, limiting the power to compromise 
withoutjspecial authority, to practitioners of the higher order,'such 
as vakils and attorneys of the High Court and pieaders of the 
Ist grade, sufficient safeguard will have been provided against its 
abuse. Until, however, the statute law interferes to restrict it, 
we conceive that the power exists, whether we regard pleaders 
to occupy the position of counsel or attorneys in this respect. . 


[Note :—Although at the time this article was penned there 
would seem to be nodirect Madras decision on the question dis- 
cussed herein, it was discussed in later cases. In Fagapat: Mudaltar 
v. Ekambara Mudaliar? the question arose for decision and it was 
held by Subrahmanya Atyar and Benson JJ. that it wa$ not com- 
tent to a pleader to enter into a compromise on behalf of his client 
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without his express authority to do so. The learned Judges ob- 
served that the practice prior to the decision was in accordance 
with the conclusion arrived at by them. For, they observed: 
‘ Moreover, so far as this presidency is concerned, it has been 
hitherto tacitly understood by all that a Vakil has no implied 
authority to enter into a compromise on behalf of his client, as is 
manifest from the practice of the Courts which invariably insist 
upon the production of special authority from the client express- 
ing consent to the compromise entered into on his behalf by the 
Vakil before the compromise is accepted by the Court.” As point- 
ed out in that case and over ani over again in other cases 
(see Venkata Narasimha v. Bhashyakarlu?)a distinction has to be 
drawn between the authority of a pleader to make a compromise 
and his authority to make binding admissions as to relevant 
facts. A pleader has authority to make admissions relating to 
relevant facts and from the necessity of the case this must be so; 
his admissions on facts in issue and relevant facts in the case 
must necessarily bind the client. It has been held by the Judicial 
Committee in the Vallur case? that a Vakil’s general powers in 
the conduct of a suit include the abandonment of an issue which 
in his discretion he thinks it inadvisable to press. It has of course 
been held that his admissions on points of law are not binding 
(Vilakanta Rotho v. Gongapant Panda*). This, however, is no 
exception to the principle. Admissions are not conclusive and do 
not operate as estoppels, so that the admission by a pleader on 
a point of lawor the abandonment of a point oflaw on the ground 
that in the vakil’s opinion the point was concluded by authority 
and therefore not arguable will not preclude the party from 
arguing the point again in appeal or even in the same court. 
But even though the admission or the abandonment is not based 
on this ground, such admission or abandonment on a point of 
law is not binding upon the client‘. WA 
1, (1902) LLR. 26 M. 367 (B.C). 2. 898) BML 2i = 
3. Rajunder Narain Raev. Biji Govind Sing (1839) 2 ILIA. 253 (259) ; Kowey 
Narain Roy v. Sreenath (1865) 9 W. R. 485; Kaleekanund Bhuitacharjee v. Gireebala 
Debia (18689 10 W.R, 323; Bhut Nath Sircar v. Ram Lall Sircar (1900) 6 C.W.N. 82 ; 
Venkata Narasimha Naidu v Bhashyakarlu Naidu (1902) I. L. R. 35 M. 367; 
Krishhasami v, Rujagopala (1895, 1. L. R. 18 M. 73 (88) ; Beni Pershad v. Dudh 
Nath Roy (1899; L. R. 261. A. 2163. C. 1. L. R. 27 C. 156 (163) ; Krishnaji v, Rajmal 
(1899) I. L. R. 24 B. 360 ; Dwar Baksh v. Fatik Jali (1:98) 3 C. W.N. 222; Harhar Ota 
v. Dasarathi Misra (1905) 9 C.W.N 636 (642) ; Narayan v. Venkatucharya (1904) 
LL.B. 28 B. 408, 
4. dotendro Mohun v. Ganendra Mohun (1872) 18 W. R. 359, (367). Musst Aekjoo 
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Even in England, Courts are taking a more sensible view 
upon the question of the authority of Counsel. In Neale v. 
Gordon-Lennox* the House of Lords has recently decided that 
a counsel has no authority to refer an action against the wishes of 
his client or upon terms different from those which his client has 
authorized. If he does not referit, the reference may be set aside 
although the limit put by the client on his counsel’s authority is 
not made known to the other side when the reference is agreed 
upon. The Court before whom the question of setting aside the 
reference comes is not bound to sanction an arrangement made by 
counsel which is not, in the opinion of the Court, a proper one. 
. The observations of the late Lord Chancellor (Ear? of Halsbury) 
are well worth perusal?: “I will not go through the cases, because 
to my mind there is a higher and much more important princi- 
ple involved. The Court is asked for its assistance—and I entirely 
repudiate the technical distinction between what is called an 
application for specific performance and an order to be made 
that such and such things shonld be done—the Court is asked for 
its assistance when this order is asked to be made and enforced 
that the trial af the cause should not goon; and to suggest to 
me that a Court of Justice is so far bound by the unauthorized 
act of learned counsel that it is deprived of its general authority 
over justice between the parties is, to my mind, the most extra- 
ordinary proposition that [ever heard * © * * æ >% 
I will only say for myself that I should absolutely repudiate any 
such principle. Where the contract is something which the 
parties are themselves by law competent to agree to, and where 
the contract has been made, I have nothing to say to the policy 
of law which prevents that contract being undone : the contract 
is the law final and conclusive. But when two parties seek as 
part of their arrangement the intervention of a Court of Justice 
to say that something shall or shall not be done, although 
one of the parties toit, is clearly not consenting to it, but 
has in the most distinct form said that the consent to 
refer—to take it from the jurisdiction of the ordinary tribunal— 
shall only be on certain terms, to say that any learned counsel 
can so far contradict what his client has said and act without 
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the authority of his client as to bind the Court itself, is a propo- 
sition which I certainly will never assent to.” 


So that according to the English law the Counsel seems to 
have authority to compromise a suit in which he is engaged 
as a Counsel, although it is now settled that he cannot exercise 
his authority when his client gives him instructions not to com- 
Promise or against the express wish of his client (Carrdson v. 
Rodrigues?) or when the counsel has acted under a misapprehen- 
sion Of his authority (Nundo Lal v. Nistarind Dassi 2.) But this 
rule of English law, that counsel has authority to enter into a 
compromise, is according to the eminent Judges, going a little too 
far and has certainl,; not been applied in India (Bhut Nath Sir- ` 
car V, Ram Lali?) As observed by Mr. Justice Bannerjee in that 
case, there ought not to be any difference between the privilege 
of an advocate and that of a vakil. In some of the English cases, 
the existence of this authority is based upon the theory of Prin- 
cipal and Agency. But seeing, that according to the theory 
equally recognized in the English law, the counsel’s services 
are honorary and that counsel has nothing to do with the client 
and he is not entitled to receive instruction from him, the relation 
of Principal and Agency has no place, and if it has no place one 
cannot see whence his authority to compromise can be derived. 


As regards an attorney, it seems also to be undoubted accord- 
ing to the English law, that “ an attorney, though he has not 
obtained express authority from his client for the purpose, has 
yet power to enter into a compromise on behalf of the latter.” 
But this principle has not been accepted in many of the Ameri- 
can Courts. See Levy v. Brown? and Jagapathi Mudaldar v. 
Ekambara Mudaliar®. As observed in that case, it will be 
unsafe to extend this rule of English law to India. 


So that it may now be taken to be settled that a legal 
practitioner in this country has no authority to compromise nor 
has he any authority to refer the suit in which he is engaged to 
arbitration ( Tkakoor Pershad v. Kalka® and Sadashiv v, Maruti?) 





1. (1886) I. L. R. 13 O. 115. 4. (1836) 30 American Reports 359. 
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nor can he bind his client to abide by oath of the other party 
(Hakeemoonnissa v. Buldeo', Sadashiv v. Maruti? and see Rajen- 
der Chunder v. Mahomed A ynooddeen)* — ED.) 





*CRITICAL NOTES. 


Pribhu Narain Sing v. Sita Ram.—I.L.R. 13 A. 94. 
—In this case the learned Chief Justice, Sir John Edge, of the 
Allahabad High Court, decided a question of frequent occurrence 
in connection with the payment of stamp duty in redemption 
suits, A mortgagor who obtained a decree for redemption on 
payment of a certain sum tothe mortgagee, appealed to the 


“High Court, on the ground that the decision of the lower Court 


with regard to the amount he was bound to pay tothe defen- 
dants was wrong. The question arose whether the stamp 
duty payable on appeal was to be computed on the principal 
amount secured by the mortgage instrument or on the amount in 
dispute between the parties in the Appellate Court. Cl. IX of 
S. 7, of Act VII of 1870, provides that in suits to redeem and in 
suits for foreclosure the stamp duty isto be calculated on the 
principal amount secured by the mortgage instrument. It was 
contended by the appellant inthe case that as the right to 
redeem was not in contest in appeal, and as the dispute between 
the parties related only to the amount due to the mortgagee, the 
character of the suit had been changed in appeal and was merely 
oue for money, and stamp duty was therefore leviable only on 
the amount in dispute in appeal and the cases of Ram Lakhan 
Rat v. Bandan Rai * and Hafiz Ahmadv. Sobha Ram" were 
telied on. . The taxing officer referred the question to the Chief 
Justice on the ground that a ruling of the Bombay High Court 
quoted in a foot-note to Umar Khan v. Mahomedkhan,® was 
in conflict with the view adopted by the Allahabad High Court, 
that when the right to redeem is not in dispute in appeal, the 
amount in contest affords the criterion for valuation, The 
learned Chief Justice rulec that the relief claimed in appeal was 
really “a decree for the redemption of the mortgaged property 
on payment of the amount, if any, which isdue,” and was 
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incapable of valuation, and stamp duty should therefore be paid 
on the principal amount stated in the instrument of mortgage 
under S. 7, Sub.-S. (ix) of the Court-Fees Act, but he proceeded 
to observe: “If on theother hand, the decree below had 
decreed redemption on payment of, say, Rs. 500, and the 
defendants-mortgagees were appealing on the ground that the 
amount due was Rs. 200,000, I am of opinion that the amount 
of Court-fee should be calculated on the difference between 
Rs. soo and Rs. 200,000.” With regard to the actual ruling .in 
the case, there can hardly be any doubt that it is right and the 
learned Chief Justice’s reasoning is conclusive’. A contrary 
view was no doubt expressed in a pre-emption case, Hafiz 
Ahmed v. Sobha Ram, 2 where the Judges observed that if a pre- 
emptor who has obtained a decree" for possession on payment of 
a certain amount, appeals only on the ground that the amount 
ordered to be paid to the defendant was excessive, the stamp 
duty would be leviable onthe difference between the amount 
admitted bythe pre-emptor, and not as in a suit for pre- 
emption ; but the observation was only an obser dictum, the 
actual decision in the case being, that inasmuch as the right 


of pre-emption was in dispute in the case as a fact, duty was . 


payable as in a suit for pre-emption. But the obiter dictum in 
the case under notice of Sir Yon Edge, C. J., that if the appeal 
had been by the defendant and related only to the amount due 
to him, the valuation would be according to the difference 
between the amount claimed and the amount admitted,* seems 
as much open to question as the dictum in Hafiz Ahmed 
v. Sobha Ram®. The distinction drawn by the learned Judge is 
not easy to perceive. If when the mortgagor claims to pay a 
less sum, the appeal concerns the right to redeem, it seems 
equally to follow that where the mortgagee resists redemption on 
the ground that a larger sum is due to him, the appeal concerns 
the right to redeem. In the one case, the Court having allowed 
redemption on payment of a certain sum of money to the mort- 
gage, the mortgagor claims the right to redeem on the condition 
of paying.a less sum ; in the other the mortgagee seeks to esta- 
blish that there is no right toredeem except on condition of 
paying a larger sum than that decreed by the Court below. The 


1, But see note at the end. 2 (1884) LL R. 6A 488, 
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. matter in contest in both cases is the right to redeem because 


the point to be determined in both cases is the condition on 
which redemption is to take place. Ina suit to redeem, the 
mortgagee cannot get a decree for the amount due to him. The 
object of his appeal therefore isnot to getadecree for more 
money, but to resist redemption by the plaintif unless a large 
sum of money be paid. This is the view that the Bombay 
High Court seems to have taken as appears from the minutes 
of the Judges quoted in the foot-note to the case already referred 
to, The Madras High Court, however, has adopted a different 
view in somewhat analogous cases. Iu suits to redeem kanom 
mortgages in Malabar, where the lower court decrees redemp- 
tion, and the mortgagee appeals on the ground that a larger sum 
of money ought to have been decreed to him for improvements 
(the value of which the jenmi is bound to pay before redeeming) 
the Madras High Court has held that stamp duty should be paid 
on the additional amount claimed for improvements and not 
on the principal amount secured by the kanom deed. (SeeS. A. 
No. 599 of 1889, 47 of 1889, and 194 of 188g), but the rulings 
onthe poiat have not been reported, and it is possible that a 
different view may prevail when the question comes on again for 
argument. As it is, there may be the anomaly of the necessity of 
*presenting appeals in redemption cases in the High Court 
although the original suit may have been tried in a Munsifi’s 
Court. Suppose, for instance, when the principal secured by the 
instrument is Rs. 2,000, the mortgagee claims Rs. 12,000 as 
due to him in all, and the Court decrees only Rs. 2,000; if the 
appeal is to be valued according to the cifference between the 
amount claimed and the amount decreed, it will have to be 
presented in the High Court. The anomaly is all the more 
striking on the Allahabad view, for, if in addition to claiming 
that amount, he denies the right to redeem, the appeal must be 
valued accordivg to the principal amount of the mortgage and 
will therefore lie to the District Court. 


(Nors.—According to Sir ohn Stanley, C.J. in Nepal Rat v. 
Debi Prasad $ “S. 7 is confined to a suit apparently and not to an 
appeal.” So that S. 7, Sub-S. (ix) which applies to redempti6n suits 
does not apply to an appeal from a decree in a redemption suit, 

l 1, (1905) L L. R. 27 A 447, 
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whether such appeal is preferred by the mortgagor or by’ the 
mortgagee. But whatever may be the view as regards the other 
clauses of the section (S. 7) there can be no doubt that Cl. (iv) of 
S. 7 has application alsoto appeals and that the Chief Justice 
of the Allahabad High Court was not adverting to the provisions 
of this clause or, if he was so adverting, the language used by him 
is at any rate too wide. S.7, Cl. (iv), enacts that in the suits 
specified therein (and there are 5 classes of suits referred to in this 
clause) the Court-fee shall be calculated “according to the 
amount at which the relief sought is valued in the plaint or 
memorandum of appeal.” The reference to suits in the begin- 
ning of the clause and the reference to plaints and memoranda 
of appeal at the end would seem rather to show that the 
Legislature was using the term‘ suits’ in a rather wide sense as 
including appeals. The reference to suits, when the Legislature 
imposes at the end for the purpose of payment of court-fees an 
obligation to state the amount at which the relief is valued, only . 
confirms this view. The last para of the clause enacts that ‘tin 
all such suits the plaintiff shall state the amount at which he 
values the relief sought.” The necessity for valuing the relief 
will be felt both in suits and appeals. The same object which 
necessitates the valuation in a suit will necessitate it in an 
appeal. But if the last para is confined to suits and not to 
appeals, one cannot understand whether the inference to be 
drawn is that there is no obligation in appeais. However, the 
decision in Nepal Raz v. Debi Prasad? has been followed by the 
Madras High Court in a recent case—see Reference under Court 
Fees Act, 18702» The language of the learned Judges in this 
case is, however, more guarded. They held that S., 7, Cl. (ix), 
of the Court-fees Act applied only to suzźs and not to appeals, and 
that appeals, unless otherwise provided for, were governed by 
Schedule I, Art. 1. We must take it that the question whether 
S. 7 generally applies only to suitsand not to appeals is still open 
. iù Madtds—see Ramakrishna Redds v:.Kotia Kota Reddt?. 





1, (1908) I. L. B.27 A. 447, 
3; 41906) LI. R, 28-M 367, Bui see Vasiidévs " Msihaia (1899) Í, I, R. 18 
M. 336, 


8, (1906) 1, L. R. 30 M. 98 w 
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Mortgage-suits may be of 3 classes:—(x)suits for redemption, 
(2) suits for foreclosure, and (3) suits for recovery of mortgage- 
money by sale. There may also bea fourth class, vzz., suits for 
recovery of possession of mortgaged property by mortgage, but 
these suits may be left out of consideration for the present. 
The first refers to suits by the mortgagors, while the second 
and third refer tosuits by mortgagees, In redemption suits 
S. 7, Cl. (ix), appliesexpressiy. Anā apparently even if arrears of 
rent are asked in such a suit Court-fee is payable on the principal 
sum", Be this as it mav, if there is an appeal from a decree 
in that suit different considerations arise. Ifthe decree of the 
first Court is one dismissing the suit and the mortgagor 
appeals, the question is, what is the stamp duty payable, or upon 
what basis the Court-fee is to be calculated. In the Reference 
under the Court-Fees Act? it was held by the Madras High 
Court, apparently following the reasoningof the decision in Pzrbhu 
- Naratn v. Sita Ram? that 5. 7, Cl. (ix), applied to such a case also, 
But apparently this view cannot be entertained after the two 
recente cases in Madras and in Allahabad already referred 
tot, According to these, the article applicable is Art. 1, 
Sch. 1, and not S. 7, Cl. (ix), and these were cases of appeals by the 
mortgagots Of course, in both these cases, the suit for 
redemption was not dismissed; the decree appealed against 
was redemption on payment of acertain sum of money, the mort- 
gagor contending that it ought to be less. But this can make 
no difference in principle. If the mortgagee appeals, that can 
only be on the ground that there is no right to redeem or that 
more money is due and must be paid before redemption can be 
directed. he subject-matter in dispute in appeal determines 
the Court-fee*. In a case where the mortgagee alleges that a 
larger sum is due calculation is easy, but if his contention be that 
there is no right of redemption it is difficult to value the subject- 
matter in dispute which, in this case, is the land mortgaged. 
Similar principles.must be held to apply to suits for foreclosure. 
by the mortgagee and appeals in decrees from such suit. 


1. Rama Varma y, Kadar: (18923) I. Ja. Ba 16 M. 416. 

2, (1891) 1. L. R. 14 M, 480. B. (1890) 1. L. R. 18 A 94, 

4, Nepal Rai v. Debi Prasad (1305) I, L. R. 27 A. YA. Referenve under Cort 
Fees Act, 1870 : (1905) 1. L. R. 29 M 867, 

5. Reference uuder Court Fees Adi 1870: (1905) 1. L. R 29 M. 367. 
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In the case of suits for sale S. 7, Cl. (i), will apply. If the appeal 
is by the mortgagee for the recovery of more money, even if the 
clause be held not to apply, there is no difference in the result as 
the subject-matter in dispute in appeal under Art. 1, Sch. 1, will 
be the same. Court-fee has to be paid on the difference between 
the amount claimed and the amount awarded. If the appeal is by 
the mortgagor, on the ground that only a less sum is due, the 
same principle will hold good. If, however, the appeal is by the 
mortgagee that certain lands exonerated ought to be included, or 
by the defendant (or mortgagor) that certain’ lands included 
ought to be exonerated different considerations arise. The re- 
cent Full Bench decision in Ramakrishna Reddi v. Kotta Kota 
Reddi” covers such a case. ‘The value for purposes of court-fees 
is the value of such lands or properties when such value is less 
than the amount decreed, and when such value exceeds the decree 
‘amount, such decree amount. But what is the guide for de- 
termining the value of the properties in appeal has still to be 
answered if S. 7 has no application to appeals?.—ED.] 


Kunhamed v. Kutti.—1. L, R. 14M. 167.~In this case, 
an interesting question arose tor decision. A suit was brought 
for a declaration that a judgment obtained by the defendant 
against the plaintiff in a prior action was given fraudulently and 
therefore void ; and the fraud alleged was the payment of a bribe 
to the Judge who passed the decision on first appeal. The High 
Court held that such a suit was not maintainable. They sug- 
gested that the appropriate form of relief was an injunction 
restraining the defendant from executing his decree in the prior 
suit. The plaint appears to have been badly drawn, for a mere 
declaration, even if granted, would not have availed the plaintiff, 
and the prayer being limited to the judgment of the appéllate 
Judge, the decree passed in second appeal by the High Court 
would remain unaffected. But the High Court (Collins C. J. 
and Parker J.) disposed of the case on the broad ground that 
a suit for such a declaration did not lie. A declaration that'a 
judgment between the same parties was obtained fraudulently 
would amount to a setting aside of the decree and all subsequent 


1, (1906) I b. R. 80 M36: - >t s ai i ; 

8,” The casc'of Ramasams v, Subbusami, (1890) I. L. R. 13 M 508, if going beyond 
the principle above stated must be taken to have been overt uled by tbe T, B. deci. 
sion in Ramakrishna Reddi v, Kotta Koto Reddi: (1908) 1. L. R 30 M. 98. 


kah | 


[* 382] 


302 THE MADRAS LAW JOURNAL. [vor. 


proceedings in the prior action. The High Court held that a 
suit for such declaration or for an order setting aside the decree 
could not be brought. We find great difficulty in accepting 
this decision as correct. That. the suggested reltef by way of 
an injunction is the only proper remedy in allcases of corrupt 
judgments can hardly be supported. It is clear where the prior 
decree was declaratory, or directed the dismissal of the suit, or 
execution of it was complete, that an injunction, restra:meng 
execution, would be altogether meaningless. Their Lordships 
refer to Dhuronidhur Sen v. The Agra Bank*, but it is no 
authority for the proposition sought to be supported. That was 
a suit by a person illegally brought upon the record as the 
representative of a judgment-debtor, when he was mot such 
representative, to restrain by injunction the decree-holder from 
executing the decree against him. The Calcutta Court did not 
say that ajudgment obtained by fraud could not be set aside or 
declared fraudulent. 


*When the fraudulent decree is one capable of execution, and 
remains unexecuted, an injunction restraining execution will be 
a proper consequential relief to a declaration that the decree is 


fraudulent, 


An action to set aside a decree on the ground of fraud is 
a well-recognized proceeding in England and America, Article 
95 0f the Indian Limitation Act indicates the recognition of 
the same class of suitsin this country. Although a review of 


judgment might be an appropriate means of redress in many 


cases where a judgment had been fraudulently obtained, it 
is obvious that S. 624 of the C. P. C. (when the presiding 
Judge is different) cannot cover all cases of fraud which require a 
remedy. And it seems pretty clear to us that the case’ we are 
considering, of a corrupt judgment, does not fall within the words 
“new and important matter or evidence.” An action to set aside 
the judgment on the ground of fraúd isthe oaly remedy available in 
such cases. ‘The actiotiis somewhat peculiar. The plaintiff has 


not to prove consequential damage to ifiaititain the action. It is 


enough that the Judge has ieeived the bribe. The prayer of the 


plaintiff is not for damages on the ground of fraud. HE seeks to 
l 1., {1679} b L B, 60,86, 
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set aside the judgment. The question also arises what right of 
the plaintiff has the briber infringed to give hima right of ac- 
tion. Anomalous as it may appear, an action to set asidea 


judgment is an established proceeding. Whether on the basis of 


a right to an honest judgment of the Judge or otherwise, the suit 
lies. BIGELOW says, in his work on Fraud, p. 87: The fraud for 
which a judgment may be set aside or impeached collaterally 
must be actual and consist (I) in meditated and intentional 
contrivance to keep the parties and Court in ignorance of the 
real facts of the case, and obtaining the judgment by such contri- 
vance, or (2) in facts relating to the manner of obtaining 
jurisdiction of the cause, to the mode of conducting the trial, 
or to some concoction of the judgment, or (3) in facts not actually 
or necessarily in issue at the former trial.” See also Hoffman J. 
in United States v. Fltnt1: “Jt is true that a decree may be 
avoided by showing that it was obtained by fraud, but this must 
be fraud in its concoction such as corruption of the Court, collu- 
sion between the parties, or other circumstances which would es- 
tablish that what seemed a decree was in fact no decree; that it 
was fabula non Judicium.” We shall be in a position to answer 
the question as to the juristic nature of this action to set aside the 
judgments for fraud, if it is determined whether the fraud must 
be connected :with the opposite party to render the judgment 
avoidable. Suppose the Judge had been bribed not by the suc- 
cessful party but by a stranger who hada collateral interest in 
the result, or suppose it is not a bribe but personal influence 
brought to bear upon the Judge, Is the action maintainable? 
*Says BIGELOW, p. 107, on the authority of some American cases:— 
“ Clear proof of any corruption in favour of one of the parties 
will, of course, afford good ground to the opposite party, if 
defeated, for another trial. If the Judge should write a letter to 
the Jury, after the adjournment of the Court, relating to the cause 
committed to them,a new trial would be granted; so too if, 
without the consent of the parties, the Judge should visit the 
J ury in their consulting room.” We shall return to a consider- 
ation of this question on another occasion. 


It may also be, that the Judge who has received a bribe for 
deciding a cause, is disqualified, on the ground of interest in the 





1, U. 8. Cire. Court, Cal. Sep. 1876, - 
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result of the case, to adjudicate on the matter, and that his 
judgment is liable to be set aside in appeal. 


MISCELLANEOUS. 

Spectal Proxy:—Form No. 76 appended to the Bankruptcy 
Rules, 1886 and 1890, prescribes the form of special proxy to be 
used by a creditor desirous of being-represented;by another person 
ata meeting of creditors. The form contains, after the words 
of the instrument of proxy, the words ‘ Signature of witness.’ Is 
the instrument valid if signed by the proxy himself as witness? 
This was the question raised in the case of In re Parrott, Exparte 
Cullen*, and recently decided by a Divisional Court consisting 
of Mr. Justice Cave and Mr. Justice Charles. ‘The analogous 
case of Seal y. Claridge? assisted the Court in the dis- 
covery of the principle to be applied. There the Court of 
Appeal held that the grantee of a bill of sale could not, although 
a solicitor, be the attesting witness thereof under 5. ro of the 
_ Bills of Sale Act, 1878, the ground of the decision being that 
the grantee was a party to the transaction and had an interest, 
if inclined to be fraudulent, in deceiving the grantor. . Is it then 
a principle of the English Law that a party to a transaction 
cannot be anattesting witness, or was the decision in Seal v. 
Claridge? founded on the special requirement of the Bills of Sale 
Act providing that the attesting solicitor should expiain the bill 
of sale to the grantor? We do not propose to follow the Court 
through the learned disquisition, including an examination of 
the Roman Law, by which a general principle was discovered 
to exist excluding parties to a transaction from being competent 
attesting witnesses. Suffice it tosay that this principle does 
exist, was applied in Szal v. Clarzdge,* and applies to the case 
in question of a proxy witnessing the instrument of proxy ap- 
pointing him, he being a donee of the power, and therefore, 
although taking no beneficial interest, not a stranger to the 
transaction. Freskfleld v. Reed,* which was referred to, has 
not much bearing upon the point, as the decision there was that 
a consent in writing is not duly attested simply by the consent- 
ing party being a party to the deed to which his consent is 
required, if his signature is not attested by a witness.e The fact 





1, (1891) 20. B. 151, 2. (1881) 50 Law. J. Rep Q B. 316. 
3, (1884) 9 M. & W. 404. 
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that no authority is to be found in the English “Law for the 
' general proposition on which the case was decided is probably 
due to the fact that the far wider rule excluding witnesses on 
the ground of interest obscured the narrower, but far more 
reasonable, rule incapacitating a party to a transaction from 
being an attesting witness.—Law Journal, 


Ex-President Cleveland's Advice to Young Lawyers:—lIf I were 
to tender any advice to young men in the legal profession or 
contemplating such a career, I think I could not refrain from 
asking them to dismiss from their minds the idea that the 
practice of the law is made up in an important degree of oratory 
and eloquent addresses before the Courts and Juries. No one 
should enter this profession who is not prepared to do very hard, 
continuous, and often irksome work. I shall follow this advice 
by saying that there is no mistake about another fact—to wit: 
In the practice of law, as in everything else, honesty and frank 
fair dealing is not only enjoined by good morals, but is the 
best policy. It is a delusion to suppose that the noble profession 
of the law can be faithfully pursued or successfully practised 
by trickery and over-reaching subterfuges—WV.¥. Law Journal. 


Gifts to children, construction of.—Probably the legal pre- 
sumption that a gift by a father to one of his children of any 
large sum of money in his lifetime is intended as an ademption 
pro tanto of what he has left to that one by his will frequently 
frustrates the father’s intention; and the decision of the Court 
of Appeal in Lacon v. Laton*, reversing that of the Court 
below, will be hailed with general satisfaction. It may be re- 
membered that Sir E. Lacon was the owner of twenty-one 
twenty-fourth shares in a brewery business. By his will he 
bequeathed those shares to three of his sons, of whom E was 
one, providing that, except E, they should not be allowed to take 
any part in the management of the business. After the date 
of the will, E who had been employed in the business for some 
time at a salary, asked for ari increase of it. His father would 
not grant him this, but gave him, on a re-constitution of the 
partnership, two shares therein. E resisted the theory of 
ademption, on the ground that he had purchased the shares, 





“1. (i801) 2 Gh, 482. 
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giving his services in exchange and as the consideration for 
them ;-and further, that the presumption of ademption did not 
even prima facie arise in the case of property of this kind. -Mr. 
Justice Romer disagreed with him on both grounds : but he has 
been successful in the- Court of Appeal. The leading case on 
this subject is Ex parte Pye, and in the notes on that case 
in White and Tudors ‘Leading Cases’ (6th Ed., Vol. 

p. 364) will be found many cases showing the strong MAHIA 
hes there is in the eye of the law, that a gift of a large sum of 
money to a child is intended by a person in loco parentzs as an 
ademption gro fanto of any money bequeathed to that child in 
a will previously made. But we do not generally regard as a 
gift anything which we have paid for, and what difference can 
it make that we have not used the medium of exchange, but have 
given our services instead of a money payment ? Es two shares 
were really bought by him, and, therefore, were put out of the 
power of his father’s will. The Court * of Appeal seem further 
to have left open, for the decision of some further leading case, 
the question whether the presumption of ademption can be 
applied to shares of this kind.—Law Fournal. 


“ The Evidence tn Criminal Cases Bill” recently introduced 
by the Lord Chancellor seeks 2767 alia to make a person charged 
with an offence a competent witness on every hearing at every 
stage of such charge, but provides that no such person shall be 
acompellable witness (unless so compelled heretofore). The 
change is required quite as muchin this country as in England. 
Very often, the accused is the only person able to speak to im- 
portant facts connected with the charge against him, and it is 
certainly unfair and inconsistent with the humane spirit of 
English law to prevent him from deposing such facts on oath, 
No doubt he can at present state such facts to the Judge or Jury 
in support of his innocence, but he has very little chance of 


‘being believed against witnesses who speak on oath and are 


liable to cross-examtnation. The change introduced by the Eng- 
lish Bill will complete the demolition of the old but crude rule 


that a party cannot be a witness in his own cause. | 





1, (1811) 18. Ves. 140. 
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* SUMMARY OF ENGLISH CASES. 


—————————— e 


Bellamy v. Debenham, [1891] 1 Ch. 412. 


Agreement to buy house—Time for perfomance—Vendor 
acquiring title after time—Buyer's right to rescind. 

The defendant, by a letter of the 17th April 1889, offered’ to 
purchase the plaintiff's house for £800. ‘The offer was accepted 
by plaintiff by letter, dated 25th April 1889, who promised 
to deliver possession by the 24th June. Subsequently disputes 
arose between plaintiff and defendant as to the terms of the sale. 
The defendant, finding that plaintiff was not entitled to the 
mines, repudiated the agreement. The plaintiff entered into 
negotiation with the owner of the mines for purchasing his 
tights, but did not succeed in doing so before September. The 
plaintiff sued for specific performance. Held by the Court of 
Appeal; (1) that the plaintiff not having on the date of the 
contract, the freehold title which he had agreed to convey, the 
defendant was justified in rescinding the contract and the plain- 
tiff was not entitled to specific performance ; (2) that he not 
having the freehold title on the date fixed for delivery, he was 
not entitled to damages. Quaere—Whether, if on the date of 
delivery he was in a position to convey the freehold interest, 
he would be entitled to institute a suit for damages. 





In re Heseltine: Woodward v. Heseltine. [1891] I Ch. 464. 


English Bill of Sale Act~Suffcteucy of address—Grantee's 
name, omtsston of. 


The Bills of Sale Act, 1882 (45 & 46 Vic., Ch. 43) requires 
among other things that(1) the name of the grantee should 
be given in the bill of sale, and (2)the proper address of the 
attesting witness should be stated. In a bill of sale, the 
attesting witness was described as W. G. Cleverly, Clerk 
to the Discount Bank of London, 6, Duncannon St, Charing 
Cross, while he was really residing at 12 X, Peabody Avenue, 
Pimlico. Meld by the Court of Appeal, differing from the-view 
of North J. (1) that as the object of requiring the address is to 
give such information as would enablea person to find the 
witness, and as the address given in the bill of sale was the 
place where the witness.resided all day, the address was 


[< 417] 
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sufficient ; (2) the grantee was described as ‘ The Discount 
Bank of London of 6, Duncannon St., Charing Cross, of 
which said bank Lewis Simmons of the same place is the 
sole proprietor. Held that as no irresistible inference could be 
drawn on the face of the bill of sale, that Lewis Simmons was 
the bank, the bill of sale was not in the statutory form and was 
invalid. 





Elve v. Boyton. [1891] 1 Ch. sor. 


Will—Trustee—Company incorporated by Act of Parliament 
— Shares investment of trust funds. 


The trustees under a will were empowered to invest the trust 
funds zzéer alra upon the security of “the stocks, shares, or securi- 
ties of any company incorporated by Act of Parliament and paying 
adividend.” The trustees invested in the purchase of stock of 
the London Assurance Company which was created by a charter 
fromthe Crown, the Crown being empowered to grant the 
charter under the provisions of an Act of Parliament. Held 
that the London Assurance Company was one incorporated by 
Act of Parliament, to create such a corporation by charter. 





Cooke v. Smith. [1891] 1 Ch. 509. 
Discovery of dotcuments—Putting documents in buncle. | 


In this case it was held, zer alia, that when discovery of 
documents is made, it isnot enough to put all the documents 
*into bundles and mark the bundles ; the documents in the bundle 
must be described and each document must be marked or num- 
bered specially, so that any party requiring a particular -docu- 
ment may call for it. 





in ve Queensland Mercantile and Agency Co. 
Ex parte Australasian Investiment Co., 
Ex parte Union Bank of Australia. [1891] 1 Ch. 536. 


Conflict of laws—Company domiciled in Queensland, shares 
in—OUnpatd capital, assignment of, as security AI yvestutent ordet, 
efect of. 

The unpaid capital in respect of shares ma a Company 
domiciled in Queens-land was assigned as security to a” Bank 
U of Australia which held debentures issued by” the Q Co. 
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The assignment to the U Bank was complete and valid 
according to the law of Queensland. After the unpaid capital 
had been called but not paid, a company A sued the Q 
Co. in Scotland and obtained an arrestment order with 
respect to calls. According to Scotch Law the arrest- 
ment order was equivalent to an assignment of the calls in 
question duly intimated to the debtors and had priority over 
any prior assignment without such intimation. eld by 
North J. that, although a transfer of personal property, valid by 
the law of the owner’s domicile, is valid wherever the property 
is situated, yet asa transfer of movable property duly carried 
out according to the law of the place where the property is 
situated is not rendered ineffectual by such transfer not being in 
accordance with the law of the owner’s domicile, the arrestment 
of the shares in Scotland which was a complete assignment of 
the calls, accordingly gave a preferable title to the A Co. over 
the Q Co., whose assignment was not intimated to the debtors. 





Moore v. Knight. [1891] 1 Ch. 547. 

Firm of Solustors—Depostt by client—Embezzlement by clerk 
—Payment of interest—Lunttation— Trustee Act, S. 8. 

The plaintiff deposited various sums of money with a firm of 
solicitors for investment between 1867 & 1874. It was represented to 
the plaintiff that her money had been invested and she received 
interest from the firm till 1886 in which yearit was discovered 
that most of the plaintiff's money had been embezzled by a clerk 
of the firm and had never been invested. Plaintiff sued the re- 
presentatives of the partners (who were all dead) for the recovery ` 
of her money. The executors of one of the partners pleaded limi- 
tation. Meld: that the plaintiff was entitled to recover the sums 
deposited with interest from 1886, first out of the joint estates of 
the firm, and secondly, if it proved insufficient, out of the sepa- 
rate estates of the members of the firm, and the Trustee Act of 
1881, 5. 8, did not bar the suit. [Blair v. Bromiley? followed. | ; 





in re Whiteley and Roberts’ Arbitration. 
[1891] 1 Ch. 558. 

Award—Motion to set aside—Misconduct of arbt trator — 
Bribery —Admisston out of court by arbitrator —A dnsesssbelity — 
Evidence. 

; In a motion to set aside: an award on the ground of its 
having been improperly procured; an admission taade otit ‘of 
La (1847) 2 Ph, 354g: 67 E, R. 1026, 5 
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Court by an arbitrator that he made his award improperly, as for 
example that he has been bribed, is not admissible in evidence. 





Ashling v. Boon. [1891] 1 Ch. 568. 
Pronote—Insufficiently stamped—Admisstbtlity— Euidence— 
English Stamp Act, 1870. 
A promissory note, insufficiently stamped, is inadmissible in 
evidence under the Stamp Act of :870, to prove the receipt of 
the money for which the note was given. 





* Mills v. Dunham. [1891] 1 Ch. 576. 


Master and Servant—Travelling agent—Contraci of employ- 
ment— Covenant not to solicitorders from customers of employer— 
Restraint of trade—Severability—Construction—Ambigutty. 

An agreement by a travelling agent with his employer that 
he would not after the termination of the service “call upon, or 
directly or indirectly solicit orders from, or in any way’ deal or 
transact business with” any one who had during the employ- 
ment been a customer of his employer was construed as referring 
to business of a similar kind to that carried on by the employer 
and was held to be reasonable and valid. 


Where a covenant is impeached as being in restraint of 
trade, the covenant must first be fairly interpreted without 
reference to the rule of reasouableness and then the rule should 
be applied. When there is a question of severing the good from 
the bad part of a covenant, the Court must find in the agreement 
itself sufficient ground for making the severance. 


Per Chitty J.:—If there is any ambiguity in the stipulation 
between employer and employed imposing a restriction on the 
latter, it ought to receive the narrower construction. 


Per Kay, L. J.:—Where a clause is ambiguous, a construc- 
tion which will make it valid is to be preferred to one which 
will make it void, 





In ve Taylor, Stileman and Under vw ood, [1891] 1 Ch.sgo, 


Sotltcetor's Leen—~ Taxable costs, charges, and expenses—No lien 
Jor advance for other purposes—Taking securtty— Warver of tren 
— Presumption. 
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A solicitor’s lien extends only to all taxable costs, charges 
and expenses, but not to monies advanced for other purposes. 
Whether a lien is waived or not by taking a security depends 
upon the circumstances of the case. Wherea solicitor takes a 
security for costs from his client, the prama facte inference is 
that he waives his lien. 


In re Parker: Wignall v. Park. [1891] 1. Ch. 682. 
Mortgage of rents Sc—No interest in Land. 
A mortgage by a local body of the rents, rates and 
waterworks authorised by statutes was held not to confer any 
interest in land. 





* In re Croom: Engiand v. Provincial Assets 
Company. [1891] 1 Ch. 695. 

Bankruptcy Act 1883 S. 18—Arrangement transferring pro- 

 perty—Trustee not entitled to after-acquired property. 

Where under S. 18 of the Bankruprtcy Act of 1883, a debtor 
entered into an arrangement with his creditors and transferred 
all his properties to a trustee, it was held that the scheme only 
conveyed to the trustee what the debtor was entitled to at the 
date of the approval of the scheme by the Court and did not 
convey after-acquired property, there being no special stipu- 
lation to that effect. 


In re Mabbett: Pitman. Holborrow.[1891] 1. Ch. 707. 

Will—Durection for connerston—Purchase of Government 
annuity— Money available for purchase—Annuttant entitled to 
value on date money avatlable—Maxim of Equtty. 

Where a will directs the purchase ofa Government annuity 
for the benefit of a person, the anntitant may ask that the value 
should be paid over to him so soon as the money is available for 
the purchase and equity, treating that as done which ought to be 
done, considers it available even though the estate out of which 
it is to be purchased has not been sold, provided there is a 
direction for sale amounting to conversion. 


Knowles v. Scott. [1891] 1 Ch. 717. 
C ompany—Liquidator, no trustee, Only agent—Delay tn 
per formance of duty—No action for damages. 
A liquidator is not strictly a trustee forthe creditors or 
share-holders of a company in liquidation. His position is one of 
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agency to the company rather than-trusteeship. He is not liable 
to an action for damages for delay in performing his duty when 
that delay was not wilful or fraudulent and inno way arose 
from mala fides on his part. 





* Jones v. Merionethshire Permanent Benefit 
Building Society. [1891] 2 Ch. 587. 
Pronote—Threat of criminal proceedings against executants 
vélation—Itlegal consideration—Sutt for setting aside. 


Williams J. decided that a person who executes a promissory 
note on account of threats on the part of the grantee to take 
criminal proceedings against a relation of the grantee for certain 
alleged defalcatious is entitled to have it set aside on the 
ground that it was granted for an illegal consideration. 





* Bentley v. The Manchester, Sheffield and Lincon- 
shire Railway Company. [1891] 3 Ch. 222. 

Railway statute—Power to deposit earth Te, in payment of 
damages—Ascertainment and award to be by Commusstoners— Death 
of Commtsstoners—Right to bring sutt. 

In this case, the predecessors in title of the defendants 
obtained power to deposit earth and gravel removed from the 
bed of a river, upon the banks of the river, giving satisfaction 
for all damage done to the owner of the ground when the deposits 
were made. S. 7 provided that the damages should be ascer- 
tained and awarded by certain named Commissioners. The 
plaintiff sued for damages done to his land. The defendarits 
resisted the action on the ground that the Commissioners named 
were dead end the plaintiff had no right to bring the action. 
Romer, J. set aside the defendant’s plea and held that as the 
plaintiff's right to damages could no longer be enforced before 
the Commissioners, it was enforceable by action. 


*Learoyd v. Brook. [1891] 1 Q. B. 431. 
Infant—Master and servant—Apprenticeship deed—Breach 
of covenant—Action by guardian for damages. 
In an action by the guardian of a minor for damages or the 
return of the premium paid, in consequence of the breach of a 
covenant in an apprenticeship deed by the master (the defendant) 
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*to keep, teach the trade of a pawn-broker.to, and maintain 
his apprentice, the defendant pleaded that the minor ap- 
prentice was a habitual thief. Held that although in an 
ordinary apprenticeship deed, the covenants by the master 
are independent, the performance of which does not depend 
upon the performance by the apprentice, on his part, of the 
obligations imposed upon him by the deed, the master was 
absolved in this case, and the action must be dismissed, be- 
cause the apprentice by his own acts had put it out of the power 
of the master to carry out what he had contracted to do, and as 
the only other remedy of successive prosecutions followed by 
suits for recovery of the losses caused by a habitual thief was 
very inconvenient. [Raymond v. Minton? and Cox v. Mathews? 
followed]. 


anambani saang 


National Bank v. Silke, [1891] I. Q. B. 435. 


Crossed Chegue— Bulls of Exchange Act, 1882, S. 8—Endorse- 
ment ‘ account af National Bank” —No prohibition of transfer or 
negotiation. 

The defendant drew a cheque payable to the order of 
M for £450 and crossed it ‘‘ Account of M. National Bank,” 
and gave it to M who indorsed it to the National Bank, 
the plaintiffs. The cheque having-been dishonoured by the 
Alliance Bank on which it was drawn, the plaintiffs whose ac- 
count with M had been drawn upon, sued the defendant, the 
drawer of the cheque. Held that there were no words prohibit- 
ing transfer or indicating an intention that the cheque should 
not be transferred within the meaning of S. 8 of the Bills of Ex- 
change Act (45 & 46 Vic., Ch. 61). Semble:—That a bill expressed 
to be payable to order, cannot be made not negotiable under S. 
8, but assuming that it can, the intention to prohibit transfer 
“must be more clearly expressed than in the present case. 
Semble:—A cheque payable to order or bearer cannot be made 
not negotiable except by crossing it in manner provided by 
Ss. 76-82. | 





Hammond v. Schofield. [1891] I. Q. B. 453. 


Co-contractors, sutt against—Fudgment against one by consent 
—Bar against other—Rule of King. Hoare—No setting aside of 
judgment. 


a ploeR\ TD TF ue OMA ee AI AI 
1, (1866) L. R. I Ex, 244, A 2. (1861) 2 F. & F. 397, 
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In an action against one oftwo co-contractors, judgment 
having been obtained by consent the plaintiffs moved to set 
aside the judgment by consent of the defendant, so as to 
enable them by amendment of the writ to proceed against the 
other contractor as well : Held by the Divisional Court (Wallis & 
Vaughan Williams JJ.) on appeal, that the judgment could not 
be set aside by consent so as to evade the rule that judgment re- 
coveted against one of two joint contractorsisa bar to an action 
against the other even though the plaintiff did not know 
when he signed judgment that he had a remedy against 
such other. See King v. Hoare ? and Kendall v. Hamilton? 
Held also, following Odell v. Cormack, that a judgment 
signed by consent cannot be set aside at the instance of the 
plaintifand defendant to the prejudice of a third party. 





Miller v. Dell. [1891] I. Q. B. 468. 

Lease—Fraudulent pledge by lessees son — Bankruptcy of 
pledgee— Assignment by trustee—Demand by lessee—Refusal by 
asstgnee—A ction for detinue and converston—Limitation. 

The plaintiff had a lease which his son fraudulently and 
without his knowledge deposited with B in 1881 as security for 
money advanced by Z. B did not know of the fraud and on his 
bankruptcy the trustee assigned the debt and handed over the 
lease to the defendant in 1889. After demand and refusal plain- 
tiff brought this action for detinue and conversion against the 
defendant. Held by the Court of Appeal that the statute of 
limitation began to run from the time that the plaintiff hada 
complete cause of action against the defendant whether or” not 
he had a previous cause of action against B; the statute 
therefore began to run from the date of the demand and refusal 
and did not bar the action. | 





Pittard v. Oliver. [1891] I. Q. B. 474. 

Board of Guardians—Mceting—Defamatory statements about 
clerk by member at meeting—Prtotvleged occaston—Presence of 
reporters not invited specially. 

The defendant, a member, at a meeting ofthe Board of 
Guardians made certain defamatory statements abouf'a clerk 


1, (1844) 13 M., & W, 494. 2, (1879) 4 A. C, 504, 
7 | 3. (1887) 19 Q. B. D. 223. 
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to the Board, without malice and bone fide believing them to be 
true, in the presence of reporters who were present according 
to custom. The statements were incorrect. Inan action for 
defamation, by the clerk, 4eld by the Court of Appeal that the 
occasion was privileged, as it was the duty of the defendant to 
make the statements if he believed them to be true, and that the 
presence of the reporters, who, if they were ratepayers, would 
be interested in the matter, and if not, were not specially invited 
to hear the defamatory statements, would not take away the 
privilege: - 


Crumbie v. Wallsend Local Board. [1891] I. Q. B. 503. 


Local authority—Street excavation—Plaintif’s land subsided 
—House, injury to—Fresh substdence—Fresh.-cause of action— 
Public Health Act, S. 264. 

An excavation made by a local authority under a street 
was not properly filled in and subsidence of the plaintiff's land 
with injury to house thereon took place in consequence, which 
began ata period more than six months before and went on 
continuously down to the commencement of an action by the 
plaintiff in respect of such subsidence. Held by the Court of 
Appeal that the further subsidence which took place within six 
months before action constituted a distinct cause of action in 
respect of which the action was maintainable notwithstanding 
S. 264 of the Public Health Act, which limits the period to six 
months for an action for anything done under the Act. Held 
further, following Darley Main Colliery Co. w. Mitchell’ that 
there is no cause of action for any damage to plaintiff’s pro- 
perty until it has occurred and that when a certain amount of 
damage has occurred, there is only a cause of action in respect 
ofthat amount. Cf. Dwarka Nath Guptov. The Corporation 
of Calcutta”. 





Selig v. Lion. [1891] I. Q. B. 513. 
Bankruptcy of plaintiff—Trustee unwilling to continue action 
— Unconditional order for stay of proceedings—Asstgnment to 


Panti ff after discharge from PUA Laine af not entttled to 
removal of stay. 





<1. (1886)-11 App. Cas, 127, oR KA yn 1. L. R. 18 C. 91, 
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The plaintiffin an action becoming bankrupt, the defen- 
dant obtained an unconditional order for stay of proceedings 
after notice to the trustee in bankruptcy who had signified his 
unwillingness to continue the action. The plaintif, after dis- 
charge, got an assignment of all assets from the trustee and 
moved for the removal ofthe stay of proceedings. Held that in 
the absence of special circumstances the trustee would not 
have been entitled to it and that the plaintiff was not in a better 
position having got the assigument. 





Abrahams v. Deakin. [1891] I. Q. B. 516. 


Public-house—Manager—No authority to arrestafter payment 
—Attempting to pass bad coin—False tmprisonment. 

The plaintiff and his friend went into the defendant’s 
public-house and the friend tendered, in payment for some 
refreshment they took, a German gold ro mark piece by mis- 
take fora half sovereign and asked the barman for change. The 
barman went to fetch it but, before giving it, observed that the 
coin was a foreign one and took it back to the plaintiffs friend 
who gave him a half sovereign instead and the barman gave him 
the change. The plaintiff and his friend then left the house. 
A. person who was acting as manager of the bar, in the absence 
of thedefendant, followed them into the street and gave them 
into the custody of a policemau on a charge of attempting to 
pass bad money. i 

* Inan action for false imprisonment, eld that, iou 
the manager was liable as he told the policeman to arrest the 
plaintiff, the defendant was not liable as the manager had no 
implied authority by reason of his position to arrest the plain- 
tiff, there being no such custom of the trade and the arrest 
having been made not forthe purpose of protecting the em- 
ployer’s property which was no longer in danger but for the 
purpose of vindicating the law by punishing the plaintiff for 
a criminal offence which he was SEDOSEC to have already 
committed. 





Pullman v. Hill && Ca. [1891] I. Q. B. 524." 
Libel by C ompany— Letter ba firm dictated to Chik ê oy anas 
sing dircetor— Copied by office-boy in press—Platntif’s daty Some 
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of the partners—Not known to Company —Letter opened and read 
by firm's clerks—Publicatton—No privilege. 


The defendants addressed a defamatory letter which 
had been dictated by their managing director to their clerk 
and copied by an office boy in a copying press to the 
firm of which the plaintiffs were only some of the partners, 
a circumstance not known to the defendants, and the letter 
was opened and read by the clerks of the plaintiffs firm. Held 
by the Court of Appeal that there was a publication to the 
plaintiffs clerks and the defendant’s clerks and that neither 
occasion was privileged. 





Turner v. Goldsmith. [1891] 1 Q. B. 544. 


Contract—Princpal and Agent—Agency for canvassing 
Principals goods for five years—Samples to be sent to Agent from 
time to time—Princtpal’s manufactory burnt down—No samples 
sent—A gent not employed—Implied berm— Lischarge of perfor- 
mance— Damages. 


The defendant, a shirt manufacturer, agreed by a 
contract in writing, to employ the plaintiff and the 
_ plaintiff agreed to serve the defendant as agent, canvasser 
and traveller on the following terms; ist, that the agency 
should be determined by either party at the end of 
five years by notice; secondly, that the plaintiff should 
do his utmost to obtain orders for and sell the various 
goods “manufactured or sold by the defendant as should 
from time to time be forwarded by sample or pattern to him.” 
There wasa further provision for a certain commission as 
remuneration tothe plaintiff. The defendant’s manufactory 
was burnt down two years after, and he did not resume business 
or employ the plaintiff. In an action for damages for breach 
of contract ; held by the Court of Appeal that the action lay and 
the plaintiff was entitled to substantial damages, for the 
defendant having agreed to employ the plaintiff for five years 
did not fulfil that agreement unless he sent him a reasonable 
amount of samples to enable him to earn the commission and 
that as tlfere was no express or implied stipulation that the 
filflinent of the contract depended én the continuation of the 
manufactory, the destruction of the. manufactory bi Are did 
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not excuse the defendant from carrying out his agreement 


[Rhodes v. Forwood. 1 and Taylor v. Caldwell Z commented on.) 





* Bowers v. Harding: [1891] 1 Q. B. 560. 
L[ncome-tax—Husband and wtfe—Master and mistress of 
School—Fornt salary— Husband liable to income-tax on salary of 
wife—Domestic servant employed for keeping house—No deduction 


on account of wages and matntenance—5 & 6 Vic. Ch. 35 S. 45. 


A man and his wife who were master and mistress of a 
National School received a joint salary. He was assessed tc 
income-tax on the joint income. A deduction was claimed 
from the taxable amount on. account of the wages and mainte- 
nance of a domestic servant whose employment was necessary 
in order that the household duties might be carried on while 
the wife was engagedat school. ‘The Court 4e/d that under 5 & 
6 Vic., Ch. 35, S. 45, the profits of the wife were rightly charged 
as the profits of the husband and he was liable to assessment 
on the joint income, and that the deduction claimed could not 
be allowed asit was not for money wholly, exclusively and 
necessarily expended inthe performance of the duties of his 
office or employment. 





Langston v. Glasson, [1891] 1 Q. B. 567. 
Income-tax— Members of corporate body not assessable —College 
—Bursar to be appotnted by President and fellows—Person ap- 
pointed as bursar on salary—Lrability to tncome-tax. 


The statutes of a college after declaring that the college 
should consist of a president, fellows and scholars, provided for 
the appointment by the president and fellows of a bursar, and 
gave them power to regulate the conditions of tenure, and the 
powers, duties and emoluments of the office. It was also provid- 
ed that the college seal should not be affixed to any document 
except in the presence of the bursar (among others). The res- 
pondent was appointed bursar at a salary fixed by the president 
and fellows and paid out of the ordinary corporate revenues 
without deduction in respect of income-tax. Held that the res- 
pondent not being a member of a corporate body though a 
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necessary officer of the college was liable to direct assessment 
as holding an office or employment of profit under Sch. E of e 
Income-tax Act of 1842. 





* Dillon v. The Corporation of Haverfordwest. 
[1891] I. Q. B. 575. 
Income-tax—Corporation—Lighting town with gas— Statu- 
tory duty—Power tosupply private customers for profit—Assess- 
ment of tncome-tax—Ex penses of lighting the town—No deduction. 


A duty was imposed by statute upon the respondent cor- 
poration of lighting a town with gas. And power was given 
to supply private customers with gas. The respondents made 
profits out of the private supply on which they were asses- 
sed to income tax. They claimed a deduction of the lighting 
expenses of the town as being money wholly and exclusively 
laid out or expended for the purpose of a trade within the 
meaning of 5 & 6 Vic., Ch. 35, S. 100, Sch D, r 1. Held that the 
lighting of the town and the supply of gas to private customers 
were separate and distinct operations, that no trade was carried 
on, until after lighting the town they began to supply gas to 
private customers, and therefore the expenses of lighting the 
town were not money expended for the purpose of the trade and 
could not be deducted. 





Cawse v. Committee of Nottingham Lunatic 
Hospital. [1891], I. Q. B. 585. 
Income-tax—Lunatic Asylum—C harttable Contributions—Self 
supporting by fees and income of farm—No exemption from in- 
habtted house-duty and Land-lord’s property tax. 


The fact that an institutioa for the reception of insane 
persons, founded by charitable contributions, managed gratui- 
tously and maintained by charitable subscriptions was self-sup- 
porting ina particular year out of the fees charged upon 
patients and the sale of the produce of a farm belonging to the 
institution, did not take it out of the category of institutions 
maintainéd in part by charity which were exempt from 
inhabited house duty and landlord’s property tax. 
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In re Mirarns. [1891] 1. Q. B. 594. 

Chaplaiws Salary-Assigament to work-hcuse—Not vord— 
Public policy— Public office, test of. 

An assignment of the salary ofa chaplain toa workhouse 
is not void as against public policy because the office is nota 
public one. To make the office a public office, the pay must 
come out of national and not out of local funds and the office 
must be public in the strict sense of the term. 





Shepherd v. Berger. [1891] I. Q. B. 597. 

Landlord and tenant—Lease—Reni for quarter tn arrear for 
21 days—Proviso for re-entry—Lisiress for 3 quarters—Rent for 

more than one quarter still due—Lessors right to re-enter. 
A lease of house contained a proviso for re-entry 
“if and whenever any one quarter’s rent should be in 
arrear for twenty-one days,” &c. There being three quarters’ 
rent in arrear the lessor distrained and after sale of the 
distress there remained du2 more than a quarter’s rent. 
He sought for recovery of possession of the premises. Hele 
that the effect of the words “and whenever” in the proviso 
was to give the lessor aright of re-entry as often as at any 
moment of time the two conditions named in the proviso 
existed and that the plaintiff was entitled to recover possession. 





Hunt 7. Great Northern Railway Co., 
[1891], íI. Q B. 601. 

Employers and Workmen Act 1865, S.10—Ratlway Company 
—Person employed to guard and conduct train and marshal 
trucks—Labour mental rather than phystcal—No ‘workman’. 

Held that a person in the employment ofa Railway Company 
whose main duty was to guard and conduct the trainand mar. 
shal the trucks, did not fall within the term ‘workman” as de- 
fined in S.10 of the Employers and Workmen Act 1865, his labour 


-being more mental than physical, by reason ofthe fact that it 
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was part of his duty at times to assist in coupling and un- 
coupling the trucks and in unloading them. 





* Phelps, James and Co. v. Hill, [1891,] I. Q.B., 605.” 
Ship tn voyage— Necessity for deviation—Bena fide exercise of ` 
judgment by master- 
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The necessity which will justify a ship in deviating from 
the proper course of her voyage exists where the deviation is.: 
reasonably necessary, and in:considering whether it is so, danger, 
distance, accommodation, expense and every other material 
circumstance must be taken into account, and if a competent 
master who is obliged to put back for repairs choose one port: in 
preference toa nearer one in the bona fide exercise of his judgment 
for the ‘benefit of both the ship-owner and the cargo, the Court 
or Jury ought not on light grounds to come to the conclusion 
that the deviation was unauthorized. 


‘ 





Steinman and Co. v. Angier Line. [1591] 1. Q. B. 619. . 


Bill of lading—Excepted risks—No liabtitty for losses caused 
by thtieves—Thefts by men employed in ships service. 

A bill of lading excepted liability in respect of losses caused 
by pirates, robbers or thieves of whatever kind, whether on board: 
or not or by land or sea. The goods were stolen after shipment 
by men employed in the service of the ship. Held that the 
exception did not cover thefts committed by: persons in the 
service of the ship and that the defendants, were therefore liable 
for the non-delivery of the goods. ; 





In re Louis: Ex parte Incorporated Law Society. 
[1891] x Q. B. 649. 
6&7 Vic. Ch. 73, S. 2—Solicitor employing process-server 
—Latter settling affidavits of non-service—Not acting as solicitor. 


A person employed by a solicitor as a process server who 
settles affidavits of non-service for persons in his employment 


does not, by so doing, act asa solicitor within S. 4 of 6& 7 Vic., 
Ch. 73. 





Witt v. Witt. [1891] P. 163. 

Divorce—Husband’s adultery and cruelty— Decree for dtssolu- 
tion—Custody given to wife of child—Furisdiction of Court to 
vescind— Custody of child transferred to father—Wtfe’s mainte- 
nance—No reduction. a E 

Where on the wife’s petition a decree for dissolution 
of marriage, - by reason of the husband’s adultery and: 
cruelty, has been made and the custody of a girl of- 
eleven years, the issue of the marriage, given to the petitioner, 
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the Court had power on proof that she was no longer fit to 
have the custody of the daughter, to rescind the order. The 
Court accordingly transferred the girl tothe father who had 
again married and was shewn to be leading a respectable life, 
but refused to reduce the wife’s permanent maintenance as the 
original order did not shew that it was not fixed for the mother 
alone. 





* In the Goods of Streatley. [1891] P. 172. 


Will — A ttestatton— Signature opbostte to amendments— Wilis 


Act, S. 8. 

The attesting witnesses to a will signed their names in the 
margin of the rst and 2nd sheets opposite to certain amend- 
ments. Held, on proof that the witnesses signed with the 
intention of attesting the testator’s signature, that this wasa 
valid attestation within the meaning of S. 8 of the Wills Act. 
(Roberts v. Philleps followed]. 





Askew v. Askew. [z891] P. 174. 

General administration, grant of—Proceeding for probate of | 

wili contested—Limited grant. 

Where a grant of general administration had been ordered 

to a person, pending a litigation as to the due execution ofa 

will, for probate of which he had applied, the grant might be 

limited to certain amounts then to be recovered as the adminis- 
trator found difficulty in geting sureties for the whole amount. 


The Rialto. [1891] P. 175. 


Agreement for salvage services in the high seas—Parties 
not on equal terms—Sum exorbttani— Setting aside. 

The fact that the parties to anagreement for salvage services 
about to be performed on the high seas have not contracted on 
equal terms will not, of itself, invalidate such an agreement, but 
if, in addition, the sum insisted upon by the intending salvor 
is, in the opinion of the Court, exorbitant, the agreement would 
be liable to be set aside as inequitable. 





* Beauclerk v. Beauclerk. [1891] P. 189. 
Application for divorce by wife— Wife living separaie—Hus- 
band telling wife of his infidelity and preference of other women. 
— No cruelty— Delay unreasonable. 


l, (1855) 4 E. & B. 450. 
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A wife applied for divorce in 1890. She had lived separate 
from her husband under a separation deed since 1370. She 
now charged him with cruelty during the period between 1861 
and 1870 and adultery in 1889. The nature of the cruelty 
alleged was that he had been keeping successive mistresses for 
many years and told his wife of his infidelities and of his pre- 
ference for other women to her. There was evidence that the 
wife’s health was delicate, and that the husband’s conduct had 
to his knowledge, impaired it. Her only explanation for the 
delay was that she desired to consult the wishes of her son (born 
in 1866) after he attained age. Bust J. held that the nusband’s 
conduct did not amount to cruelty. . 

Held by the Court of Appeal that the wife’s delay in taking 
proceedings was so unreasonable that the Court, in the exercise 
of its discretion, must refuse to decree dissolution. 


* Bethune v. Bethune. [1891] P. 205. 
Divorce, suit for—Systematic neglect and tnsulti—Cruelty. 





The wife sued for divorce on the ground of adultery and . 


cruelty. ‘To make out cruelty, facts were alleged which tended 
to shew systematic neglect and insult. They were that the 
husband refused to allow his wife to occupy the same room with 
him or to go out with him, that he was frequently absent and 
refused to account for his absences, that he told her he hated 
her presence, frequently used violent language and threatened 
to leave her if she did not do so as he wished and that her health 
rapidly failed which her medical attendants explained as due to 
the husband’s conduct and the consequent mental distress and 
anxiety. The suit was not defended. Held, following Kelly v. 
Kelly,? that the husband’s conduct constituted legal cruelty. 





O’Shea v. Wood. [1891] P. 237. 
Will—Inspection— Documents in possession of platnitff’s solt- 
citor— Property of sol icitor— Administrator pendente-lite. 
The defendant, in an action by the plaintiff propounding 
a will, applied for inspection of documents in the possession of 
‘the plaintiff’s solicitor who had them as his own property in his 
capacity of solicitor to the deceased testatrix for many years. 


1, (1872) L, R. 2 P. & D. 31. 
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Held that as they were the private property of the solicitor, the 
plaintiff could not be compelled to produce them and further 
that no order could be made directing the administrator pendente 
lite to inspect the papers and take copies of them for the defen- 
dant. 

In the goods of Sir J. E. Boehm. [1891] P. 247. 

Wilt —Mistake of conveyancer—Draft not read over—Probate 
of wili, 

A testator in giving instructions for-the preparation of his 
will directed £20,000 to be given to each of his daughters Geor- 
giana and Florence. The conveyancer by inadvertence inserted 
the name of Georgiana in both clauses relating to the gifts to 
the two daughters, omitting the name of Florence altogether. The 
testator did not know the error and the draft was not read over 
to him. Held that probate might be granted omitting the 
name of Georgiana in the second clause of gift, evenif the effect 
of such rejection might be to render ambiguous or even insensi- 
ble-a clause of which the word formed a part. 





In the goods of Barker. [1891] P. 251. 


E-xecutor—Abseni in foreign country—General power of at- 
torney—Right of agents to apply for probate. 

An executor who was absent from the country and expected 
to be absent for two years had, before departure, executed a 
general power of attorney enabling persons named in it to act for 
him about all his concerns or business of every kind as fully and 
effectually as he himself could do, and to appear for him in any 
Court of Justice in any action or proceeding to which he might 
be a party. Held that the power justified the Court in making 
a grant with the will annexed, to the parties named in it, for the 
use and the benefit of the executor. 





In the goods of Seaman. [1891] P. 253. 
Properttestn England and Canada—Two separate wills— 
Probate of English will only—Affidavit exhibiting copy of Cana- 
dran well filed. 
A testator possessed of property in England and Canada 
made two wills, each purporting to be independent of the other 
and disposing only of the estate situated in the country to which 
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it referred. Held that probate might be granted of the Eng- 
lish will on an affidavit being filed exhibiting a copy of the 
Canadian will anda statement that such affidavit had been 
filed being indorsed on the probate, but that an affidavit must be 
made that the moveable chattels bequeathed by each will were 
actually, at the time of the death of the testator, in the country 
to which the will which disposed of them referred. 





* ENGLISH LAW REPORTS FOR [1890].—(Concluded). 


The decision in Sanztary Commissioners of Gtbraltar v. 
Orfila? is of importance to municipal and other bodies which 
carry on administration in regard to sanitary and other matters 
in accordance with powers eonferred by statute. The point 
which arose for decision was this—how far the sanitary body in 
question was responsible to the plaintiff for injury to his property, 
arising by the fall of an over-hanging road, consequent on the 
giving way of its retaining wall, which the corporation was under 
a statutory duty to maintain and repair for the safety of passen- 
gers and ordinary trafic. It was found as a matter of-fact, that 
the wall gave way owing to original defects in its structure, that 
` the road and the retaining wall were not constructed by the 
sanitary commissioners, but were in existence from a period 
beyond human memory, that neither the sanitary body nor its 
officials knew or believed that the foundation of the retaining wall 
was insecure, and that they were not guilty of being negligently 
ignorant of its defects. The Privy Council held on these facts 
that the body was not liable to the plaintiff for the damage sus- 
tained by him, and decreed that his suit should be dismissed with 
costs. It apparently rests its decision on two grounds. The first 
is that on a proper construction of the orders and regulations by 
which the sanitary board was created, it appeared that the 
Government, in so far as the maintenance of the retaining walls 
was concerned, remained in reality the principal, the Commis- 
sioners being merely a body through whom its administration 
could be conveniently carried on, and they were not a corporate 
body entirely independent of Government and Government 
control, ‘and therefore it could not have been the intention of the 
Crown, in giving the sanitary body administrative powers subject 


1, (1889) 15 A. C., 400, 
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to the control of the governor, to impose upon it any liability* 
* which did not exist before, in respect of original defects in the 
structure of theretaining wall which supported the road in 
question. The second is that, assuming that the Commissioners 
would have been liable in respect of their failure to strengthen 
the foundations of the wall on its being proved that they were 
negligently ignorant of its defects, there was no evidence of such 
negligence to go to the jury. Their lordships distinguish this 
case from the case of Mersey Docks v. Gibbs?, in regard to both 
these points. In the Mersey Docks case the trustees of the docks 
formed a corporate body entirely independent of Government 
and of Government control and differing in a material respect 
from a private enterprise authorized by statute law, in the fact 
that its undertakings and profits were held by trustees in the 
public interest and not for the benefit of private corporators. 
The House of Lords held that it did not make any difference in 
liability that the corporators did not receive the tolls for their 
personal use and benefit. Their liability was coextensive with 
that imposed by the general law on the owners of similar works, 
except in so far as the legislature by express enactment or neces- 
sary intendment specially enacted in regard to their liability. 
It was found as a matter of fact that the trustees, knowing thai 
the dock and its entrance were, by reason of accumulations of 
mud, unfit to be used by ships, did not take due and reasonable, 
or any, care to put it in a fit state, but negligently suffered the 
dock to remain in such unfit state, whilst, as they knew well, it 
was used by vessels, and that the damage arose in consequence. 
The general principle of law is that in the case of mere non- 
feasance on the part of such trustees no claim for reparation will 
lie except at the instance of a petson who can shew that the 


‘statute or ordinance under which they act, imposed upon the 


Commissioners, a duty towards himself which they negligently 
failed to perform. In the Mersey Docks case, the trustees owed to 
all shippers and ship-owners using the docks and paying tolls 
for the accomodation, the statutory duty of keeping the docks 
and their entrances in a safe condition. As both these elements 


a RR aaa a aaa Anan 

"1. See upon this point Shivabhajan Durgaprasad v. Secretary of State for India 
(1904) I, L. R28 B. 314 and cf. Haji Ismail Sait. Trustees of the Harbour, 
Madras : nee I. L. R, 23 M., 389 — ED.) 


2. (1866) L, R., 1. H. L. 93, 
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were wanting in the Privy Council case, their Lordships rightly 
held that the corporation was not liable to the plaintiff for the 
damage sustained by him. 
* 8 * # * i 

* Is an occupier of land under any duty to his neighbour to 
periodically cut the thistles naturally growing on his land, so as 
to prevent them from seeding, and if owing to his neglect to 
cut them, the seeds are blown on to hisneighbour’s land and do 
damage, is he liable? This question is answered in the nega- 
tive in Ges v. Walker. The County Court Judge, before 
whom the case came on for trial, left to the jury the question 
whether the defendant in not cutting the thistles had been 
guilty of negligence. The jury found that he was negligent 


and judgment was accordingly entered for the plaintiff. On 


appeal it was contended that the facts of the case did not 
establish any cause of action. On behalf of the plaintiff it was 
contended that the case resembled that of Crowhurst v. Amer- 
sham Burial Board >, where the defeadants were held respon- 
sible for allowing tie branches of their yew trees to grow over 
their boundary, whereby a horse of the plaintiff being placed at 
pasture.on the adjoining field ale some of the yew twigs and 
died. The Court held that there could be no duty as between 
adjoining occupiers to cut the thistles which are the natural 
growth of the soil. There can be no doubt as to the correctness 
of the decision. In the case relied upon by the plaintiff, it was 
found that the yew trees were planted and grown with the 
knowledge of the defendants, so as to make them responsible for 
whatever might be the direct consequence of the original plant- 
ing, and also that the plaintiff who let loose his horse to pasture 
was not guilty of any such negligence on his part as would dis- 
entitle him to recover. The Court held, following the decision 
in Fletcher v. Rylands 3, that the, defendants were liable. The 
principle laid down in that case was that the person, who 
for his own purposes brings on his land and collects and keeps 
there anything likely to do mischief, if it escapes, must keep it 
in at his peril, and if he does not.do so, is prima Jacte answer- 
able for all the damage which is the natural consequence of its 
escape. What aman does may be perfectly lawful, yet if any 


1. (1890) 24 Q. B. I). 656. 2. (1878) 4 Ex. D. 5, 
3. (1868) L, R. 1 Ex. 265 ; L. R. 3. H. L. 330. 
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damage thereby befalls another he shell be answerable, if he 
could have avoided it, as inthe case of Lambert v. Bessy .* 
Where the defendant cut thorns from a hedge adjoining plain- 
tiffs land and the thorns fell on plaintiffs land and thereby 
plaintiff sustained damage, defendant was held liable to plain- 
tiff. This principle has of course, *no application to the case in 
question where the product was the growth of nature. 


* a * x + +: 


The decision in Falburn v. People’s Palace and Aquarium 
Company ? holds that an elephant comes under the category of 
animals ferae nature, and therefore that the plaintiff who sus- 
tained personal injuries from an elephant, which was exhibited 
by the defendants, was entitled to recover damages from them, 
though they were not aware that the elephant was dangerous. 
The Master of the Rolls states: ‘It cannot possibly be said 
that an elephant comes within the cless of animals known to 
be harmless by nature or within that shown by experience to be 
harmless in this country and consequently it falls within the 
class of animals that aman keeps at his peril and which he 
must prevent from doing injury under any circumstances, unless 
the person to whom the injury is done brings it on himself? — 
Lord Justice Lindley says: ‘We have had no case cited to us, 
nor any evidence to show, that elephants in this country are 
not as a class dangerous; nor ere they commonly known here 
to belong’ to the class of domesticated animals.’ Lord Justice 
Bowen says: “The broad principle thet governs this case is 
that laid downin Fletcher v. Rylands??? The question admits 
of argument, how far this decision is applicable to India, where 
elephants are so largely tamed and employed for various purpos- 
es. The guarded language used by the learned Judges shows 
that they were strictly confining themselves to the law of Eng- 
land and not enunciating one of those broad ptopositions applic- 
able more or less to all parts of the British Empire. It will also 
be remembered that the Indian Court and the Privy Council, 
while aécépting the principle laid down in Fletcher v. Rylands,3 
differed from the English Court as to the application of the 
principle in regard to the artificial storing of watereon one’s 
land, the former holding, that it is the most natural user of land 


1, (1680) Sir T. Raymond, p. 421. 3. (1868) L. R. 1 Ex. 265. 
2. (1890) 25 Q. B. D. 258. 
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in an agricultural country like India subject to terrible drought, 
and the latter, that it was a non-natural user of land in England 
where as Mr. Justice Holloway says, until the summer of 1860 
it never entered into the head of aay Jinglishman that the stor- 
ing up of large ‘quantities of water coull be essential to 
agriculture. (Madras Ratlway Co. v. Zamindar of Karvat 
naggur*.) We shall not therefore be surprised if the Indian 
*Courts hold that a tame elephant in India does not come under 


the category of animals ferae nature. 
# * * | 


The decision in The Queen v. Whitchurch? raises a very 
interesting question of law. A woman believed herself to be 
with. child, though in fact she was not with child, and conspired 
with other persons to administer drugs to herself and to use instru- 
ments on herself with intent to procure abortion. In pursuance 
of the conspiracy the others administered to her noxious drugs 
and used or caused to be used upon her instruments. All of 
them were convicted of conspiracy to procure abortion under 
S, 58, Ch. roo, of 24 and 25 Vict. The said section runs 
as follows: ‘Every womanbeing with child who, with intent 
to procure her own miscarriage, shall unlawfully administer 
to herself any poison or other noxious thing or shall unlaw- 
fully use any instrument or other means whatsoever with the like 
intent, and whosoever with intent to procure the miscarriage of 
any woman whether she be or be not with child, shall unlawfully 
administer to her or cause to be taken by her any poison or other 
noxious thing or shall unlawfully use any instrument or other 
means whatsoever with the like intent, shall be guilty of felony.’ 
Under this section it is evident, the woman could not have been 
convicted of unlawfully administering to herself any poison or 
other noxious thing as she was not with child, in which case 
only the act becomes an offence, and yet she was convicted for 
conspiring with others to doa thing which it was perfectly com- 
petent for her to do without coming under the clutches of the law3. 
The Lord Chief Justice admitted that the words of the section 
would not apply, if the indictment had been for an attempt to 


1. (1871) 6 M. H. C. 180 affirmed by P. C. in (1874) 4 B. L. R. 29, 
2, (1890) 24 Q,B.D. 420, 


(2. Under Ss. 312, 313, 315 and 316 of the Indian Penal Code the woman herse}f 
may also be guilty of the offences under those sections in addition to other persons but 
if she was not with child she may be guilty of attempt or of abetment ;—Ep.] 
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procure abortion ; but he had no doubt that the waman was 
rightly convicted of the offence of conspiracy, that is a combina- 
tion to commit a felony. ‘The reason for convicting the woman 
is put neatly by-Mr. Justice Zawkens. He says: ‘It is clear that: 
she could not lawfully callin other persons to do that which: 
when done by them isa crime punishable with penal servitude. 
What she did was a conspiracy to commit a criminal act.’ It will 
be noted that for committing the offence of conspiracy it is not 
necessary that one should intend to do the act, which all the 
parties to the conspiracy are :prohibited from committing. It is 
enough * if any one of them is prohibited from committing that 
act. We donot believe that persons combining to do an act, which 
not one of the parties so combining is prohibited by law from 
doing, can be convicted of conspiracy, though the unguarded 
language used by some judges would lead one to suppose that 
there are cases in which by themere act of combining to do an 
act, persons can be guilty of conspiracy, though in the absence of 
such combination not one of the persons so combining can be con- 
victed of any offence. For instence, Lord Justice Bowen says in 
Mogul Steamship Company v. McGregor Gow & Co.*: ‘ Of the 
general proposition that certain kinds of conduct not criminal in 
any one individual may become criminal if done by combination 
among several, there can be no doubt. 'The distinction is based on 
sound reason, for a combination may make oppressive or danger- 
ous that which if it proceeded only from a single person would 
be otherwise and the very fact of the combination may show that 
the object is simply to do harm and not to exercise one’s own 
just rights’. We would respectfully submit that the true reason 
for conviction in such cases is the second one assigned by the 
learned judge, that a malicious motive can be more’easily gather- 
ed, wherea number of persons act in concert, than when each 
acts by himself. As Sir Fredrick Pollock puts it, ‘the conspiracy 
or confederation is not the gist of the action, but isonly matter. 
of inducement or evidence. Another point to be remembered in 
cases of conspiracy is the distinction between an illegal act and 
an act the validity of which tke law will not recognize. A con- 
tract without consideration may not be recognized bylaw, but 
it is not an illegal act. It is unfortunate that the Master of the 








1. (1889) 23 Q. B. D. &98 at p. 616 affirmed in [1892] A. C, 25. 
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Rolls ignored this distinction in his dissenting judgment iu 
the Mogul steamship case.” 


* * * 4 

The effect of a pardon granted by the Queen under her Sign 
Manual is discussed in Hay v. Fustices of Tower Drviston of 
London?. S. 14 of 33 & 34, Vict. Ch. 29, enacts that, ‘ every person 
convicted of felony shall for ever be disqualified from selling 
spirits by retail and no license to sell spirits by retail shall be 
granted to any person . who shall have been so convicted as 
aforesaid.” Upon an application for a license to sell spirits 
by retail, it appeared that the applicant .had been con- 
‘victed *of felony, but had received a free pardon under the Royal 
Sign Manual. The question arose whether the pardon had the 
effect of purging the applicant of the crime and infamy. The 
Court held that by the prerogative of the Crown the pardon 
extended far beyond the discharge of the prisoner. It was a 
purging of the offence. As one text writer puts it ‘the 
‘effect of a patdon like that of the allowance of clergy is not 
“merely to prevent the infliction of the punishment denounced 
“by the sentence, but to give to the defendant a new capacity, 
‘credit, and character” The same view was taken in the case 
of Cuddington v. Wilkins. The plaintiff in that suit brought 
an action against the defendant for calling him a thief. The 
defendant justified. The plaintiff pleaded a general pardon, 
and on demurrer it was adjudged for the plaintiff, for the whole 
Court were of opinion that though he -were a thief once, yet 
when the pardon came, it took away not only penam but reatum, 


for felony is contra coronam et dignitatem Regis? In India the. 


Governor- General in Council and the Local Governments possess 
merely the power of remitting the whole or any portion of the 
punishment to which any person is sentenced. It is the Sovereign 


alone who has the prerogative of pardoning an offender. 
& x * +% 


In what cases objections to jurisdiction may be waived 
is discussed in Moore v. Gamgee*. The plaintiff commenced an 


1. (1889) 23 Q. B. D. 598 at p 616 affirmed in [1892] A. O. 25, 
2. (1890) 240. B. D. 561, 3. (1615) I Hob. 67, 81; 80 E. R. 216. 


4, (1880) 25 Q. B., D. 244. [See The Manager of the Court of Wurds, Kalahasti 
Estate v. Ramasami Reddi, (1905) LL.B. 28 M. 437, as to waiver where there is an 
illegal order of remand ; per Strachey J. in Chundulal Khushalji v. Amad Bin Umar 
Sultan (1896) 1.L.R. 21 B. 851-as to waiver of an objection as to insufficiency of 
consent under 5. 433, C.P.C. :— ED. | ji 
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action against the defendant in a County Court, within the 
district of which the defendant had carried on business, within 
six months before the commencement of the action, but did not 
dwell or carry on business at the time of commencing the action. 
Leave to sue in that Court had not been obtained. The County 
Courts Act (1888) enacts that leave of the Judge or Registrar must 
be obtained for instituting a suit in a Court within the district 
of which the defendant or one of the defendants dwelt or carried 
on business at any time, within six calendar months rext before 
the time of suit. The defendant appeared and the-case was 
heard and partly determined and adjourned to a future day. At 
the second hearing the defendant for the first time objected to 
the jurisdiction of the Court. The Court held that the objection 
to the jurisdiction was one which could be waived, and that the 
defendant had waivedit. Mr. Justice Cawet says: ‘ There are 
‘two senses in which it may be said that there is no jurisdiction 
‘to entertain an action—asrst, where under no circumstances can 
‘the Court entertain the particular kind of action asin cases 
‘within S. 56 of the Act—that is, libel, slander, seduction, or 


‘breach of promise of marriage; secondly, there are the cases 


‘provided for by S. 74, where under certain circumstances leave 
‘can be given to bring an action which the Court could not 
‘otherwise entertain; in these cases there is no want of jurisdic- 
‘tion over the subject-matter of the action, but leave is required 
‘in the particular cases before the Court can entertain the 
‘action? He held that in the latter class of cases the objection 
to jurisdiction might be waived. This distinction was recog- 
nized and acted upon by the Privy Council in the cases of Ledgard 


v. Bull) and Minakshi v. Subremanya*. 
* * +$ * 


Macdougall v. Knight” decides that a person who brings 
an action for libel, relying on certain defamatory statements 
in a pamphlet, and gets a decision, cannot bring a second suit 
relying upon other defamatory statements contained in other 
portions of the pamphlet. The Court rests its decision on the 
ground that the matter is ves judicata and that the course adopted 
by the plaintiff was an abuse of the process of the Court, and the 
action should therefore be stayed. ‘The Court also reitegates the 


1. (1886) L.R. 13 LA. 134 sc. LLB. 9 A. 191. 
2. (1887) L.R. 34 LA, 170 s.c. J.L.R. 11 M. 26. 


3. (1890) 25 Q.B.D. 1. 
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proposition of law which it had clearly enunciated in the earlier 
case of Macdougall v. Knight? that. the publication, without 
malice of an accurate report of what has been said or done in a 
judicial proceeding in a Court of Justice, is a privileged publica- 
tion, although what is said or done would but for the privilege 
be libellous against an individual and actionable at his suit, 
and this is true although what is published purports, to.be, and 
is, a report not of the whole -judicial proceeding but only of a 
separate part of it, if the report'of that. part is an accurate 
report thereof and published without malice. It is. doubtful 
if Indian-Courts possess this power of staying an action on the 
ground that itisan abuse of the process of the Court. [But 
such power is inherent in every Court. See Haggard v. Pelicier 
‘Freres ? followed in Viztasamy Tevar v. Sastoarma® : :—ED.] In 
Lawrance v. Norreys,* Lord Justice Cotton says; ‘The jurisdiction 
‘of the Court to prevent its process. being abused and to prevent 
‘actions being brought, which are mere vexation, is original and 
“ does not depend* upon the general orders of the Court. The 
‘jurisdiction i is recognized by the House of Lords in Metropolitan 
‘Bank v. Pooley.” In the House of Lords the “Lord Chancellor 
says: ‘It cannot be doubted that the Court has an: inherent 
‘ jurisdiction to dismiss an action which is an abuse of the pro- 
‘cess of the Court? Whether in spite of the absence of any 
provision in the Codes relating to procedure i in India, the Indian 
Courts possess this inherent jurisdi iction possessed by English 
Courts is a point which remains still unsettled and we are 
not aware of any case in which the existence of the jurisdiction is 
stated in the broad way in which it is laid down i in the decisions 
quoted above. [But see Vz72asamd v. Sasivarma’ :—ED.] 


% * * * * 4. 


The case of Vadala v. Lawes? lays down, Blosne Aboulof 
v. Oppenheimer”, that when an action is brought in England to 
enforce a foreign judgment, the defendant may raise the defence 
that the judgment was obtained by. the fraud of the plaintiff, 
even though the fraud alleged is such that it cannot be proved 
Without re-trying the questions adjudicated upon. by the foreign 


1, (1886) W Q.L.D, 636- < 3. (1892) A.C-.61 at pp. 67 and 68... 

3, (1905) 1.L.R. 28 M. 560: 4, (1890) 39 Ch. D, 213 and 15 A.C. zio. 
5. (1885) 10 A. C. 210. [See also Haggard.v, Pelicier Freres: (1892)-A. O. 61 Ep.] 
6. (1890) 25 Q. B. D, 310, 7. (1883) -10 Q, B. D. 295. 
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Court. As both the decisions are decisions of the Court of Appeal 
we may take it that the question is finally settled by high autho- 
rity. [The Madras High Court hasin a recent case followed the case 
of Vadala v. Lawes! and held that a judgment might be set aside 
for fraud and that perjury of witnesses would be such fraud as 
would entitie a party to maintain a suit for- setting aside the 
judgment or decree. See Venkatappav. Subba? — ED.) 





PRESUMPTION OF TITLE FROM POSSESSION. 


We propose to consider the limits of the presumption of 
title arising from possession of immovable property. The rule of 
evidence on the subject is neatly embodied in S. 110 of the Indian 
Evidence Act which runs as follows :—‘‘ When the question is 
“whether any person is owner of anything of which he is shewn to 
“ be in possession, the burden of proving that he is not the owner 
“is on the person who affirms that he is not the owner.” Simple 
and elementary as this rule of law may appear to be, and in reality 
is, itis simply sutprising what an amount of confusion there 
exists in the application of this principle both i in English and 
Indian cases, especially the latter. The presumption is, of course; 
met by the very same presumption arising by proof of prior pos- 
session in another. Title to property being” derivative, the very 
principle of law on which the above presumption is founded pro- 
duces this result, viz., the presumption arising from an earlier 
possession pfevails* against that arising from a later possession. 
The defendant may also, of course, meet the presumption of title 
arising in favour of the plaintiff by proving that in fact the 
defendant is the owner of the property. Ifthe defendant estab- 
lishes that the title to the property was in ‘him prior to the 
plaintiff's possession, the presumption of title in favour of the 
plaintiff at once disappears, and the plaintiff ‘can then succeed 
only by proof of adverse possession for a period which would give 
him title by prescription or by proof of -assignment to him by 
operation of law, or by act of parties, of the defendant’s title. 


The English cases on the question of mere possession being 
prima facie evidence of title, will be found collected, and referred 
to, in the following Text books :— > : 

1. ‘Roscoe’s Digest,” 15th Edition, pages gro and 245. 


1. (1890) 25 Q. B. D. 310. 2, (1905) I. L. R. 29 M. 179, 


mbi 
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2. Taylor on Evidence, 8th Edition, Ss. 123, 125, 126. 
3. Possession in the Common Law ey Pollock and Wright, 
Chapter III. 


Though the weight of ‘the presumption wA depend upon 
the duration and length of possession, yet the presumption, asa 
presumption of law, is the same whether the possession was for 
one day or more. In several cases the rule is enunciated asa 
rule of substantive law that possession is a sufficient proof of 
title as against a wrong-doer. This is not quite accurate in 
cases in which the defendant, though a wrong-doer, may set up 
jus tertii (viz. tight of a third person) in answer to the plain- 
tiff's claim in ejectment?. ‘The rule is nothing more than a rule 
of evidence which shifts the burden of proof or disproof of owner- 
ship as the case may be. If a plaintiff by mere proof of prior 
possession succeeds in ejecting thedefendant, it is simply because 
the presumption of ownership arising from the fact of possession 
is not rebutted, and not because the defendant is a -wrong-doer 


and does not establish a title in himself. This seems to be the 


rule most in accordance with the principle of English law, that a 
plaintiff in an action of ejectment must succeed on the strength of 
his own title, and not on the weakness of the defendant's title; and 
is also conformable to most of the English decisions. Mr. Pollock, 

however, in his treatise above referred to, limits the operation 
of this rule to cases in which ‘the defendant, a’ wrong-doer, Ge- 
fends the suit on behalf of a third party, the true owner, and holds 
*that he cannot defeat the plaintifi’s suit by setting up the Jus 
tertii of the true owner, when he has not his sanction or authority 


to defend the suit on his behalf. This view is probably in ac- 


cordance with the tendency of some modern decisions relied upon 
by Mr. Pollock, and may ultimately prevail on the ground that 
possession is a mode of acquisition of title by prescription, sanc- 
tioned by law, and that, therefore, possession should be recog- 


nized asa transferable and divisible interest, which should be 


protected as against those who intrude upon such possession, 
and who, in defending the suit brought by the person dispossess- 


ed, are not in a position to rely upon the authority or sanction of 





1. [A Question may arise whether a person who has obtained possession wrong- 
fully or by fraud can set'up a plea of jus tertii as against a prior -posseasor from whom 
he obtained possession fraudulently. Cf. Hodson v. Walker : (1872):L. R. 7 Ex. 55, and 
Shi Gopal v. Aisha : (1906) I..L..R. 29 A. 52 (Per Knox J.) :—Ep.] 
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the true owner, or it may be, of the person who had possession 
prior to that of the plaintiff. We shall, however, reserve the 
consideration of this question for a future occasion. 

_ The principal English decisions bearing on the maia question 
will now be noticed. The principle of the decision in Brest v. 
Lever’ when examined, simply amounts to this, w:z., an earlier 
presumption must prevail until a better title is shown. In Doe 
D. Harding v. Cooke? the same principle was laid down as in the 
preceding case. The plaintiff proved 20 years’ possession, and 
the defendant Io years’ possession following the twenty. It was 
held that the plaintiff was entitled to recover. In Doe dem 
Carter v. Barnard, Patterson, J. in delivering the judgment of 
the Court, observed as follows:—‘T’hese cases would have warrant- 
“ ed us in Saying that the lessor of the plaintiff had established 
‘Cher case, if she had shewn nothing but her own possession for 
“13 years. The ground, however, of so saying would not be that 
“í possession alone is sufficient in ejectment (as it is in trespass) to 
“maintain the action, but that such possession is prima facte 
“evidence of title, and no other interest appearing in proof, evi- 
“dence of seisin-in-fee. Here, however, the lessor of the plaintiff 
“did more, for she proved the possession of her husband before 
“ her for 18 years, which was prima facte evidence of his seisin-in- 
“fee; and ashe died in possession, and left children, it was prama 
“< facie evidence of the title of his heir, against which the pos- 
“session of the plaintiff's lessor for 13 years could not prevail, 
“and therefore she has, by her own shewing, proved the title to 
“be in another of which the defendant is entitied to take advan- 
“tage. On this ground we think that the* rule fora nonsuit 
“must be made absolute.” This case affords a very good illustra- 
tion of the application of the principle, and the principle itself 
is enunciated with clearness. In Asher v. Whitlock +, Cockburn 
C. J. said : “But I take it as clearly established that possession 
“is good against all the world except the person who can shew 
“a good title, and it would be mischievous to change this estab- 
lished doctrine. In Doe v. Dyeball® one yeat’s possession by the 
‘‘ plaintiff was held good against a person who came and turned © 
“him out, and there are other authorities to the same effect.” 








1. (1841) 7 M. & W. 593. 2. (1831) 7 Bing. 346, 
3. (1849). 13 3. B. 945 (953). 4. (1865) L. R. 1 Q.B. lat p. 6, 
“b. (1829) 30. & P. 610. | 
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Mellor; J. observed:—' The fact of possession is prima facie 
“ evidence of seisin-in-fee. The law gives credit to possession 
“unless explained, and Mr. Merewether, in order to succeed 
“ought to have gone on and shewn the testators’s title to be bad 
“as that he was only tenant-at-will, but-this he did not do.” In 
Allen v. Rivington 1, the plaintiff established priority of posses- 
sion, and defendant established no title in himself. Judgment 
was given for the plaintiff. In Davtson v. Gent?, Bramwell, B. 
observed: ‘‘ The party who has turned the plaintiff out of pos- 
“session is sued. The plaintiffs only fail to shew that they 
“have a title under a particular person. It is not for the defend- 
‘fant then to ask it to be presumed that he has any title or right 
“to recover. It is for him to prove that he has title in answer to 
“the plaintiff's proof of a prior possession. I am therefore 
“ clearly of opinion that the plaintiffs are entitled to recover.” 
Danford v. McAnulty® may also be referred to. 


In applying this principle in India no small amount of per- 
plexity has been caused by S. 15 of Act XIV of 1859 correspond - 
ing at present to S. 9 of the Specific Relief Act I of 1877. The 
provision enacted by that section is that ifa person be dispossess- 
ed otherwise thanin due course of law, he shall be entitled 
summarily to recover back possession irrespective of the question 
of title, provided he brings his suit within six months from the 
date of his dispossession. Probably there is no such provision in 
English law. This provision does not in theleast affect the 
operation of the rule of evidence in question, though strangely 
enough it has perplexed the minds of several Indian Judges. 
The effect of this peculiar provision of the Indian’ law is 
that the plaintiff can recover in ejectment, notwithstanding that 
“the defendant may conclusively establish his title to, and right to 
the present possession of, the land, if the plaintiff is dispossessed 
otherwise than in due course of law, and he seeks this remedy 
by a summary suit brought within six months +. The decree in 

1, (1845) 2 Wins Saunder’s Reports, p. 111. 
2. (1857) 26 L. J. N S. (Br) 122 at pp. 125, 126. 
8. (1881) 6 Q.B D. 645. 


L4. Bue if he has not brought a suit under 8. 9 but claims on title although the 
suit is within 6 months, he cannot recover on mere possession without reference to title. 
Courts ought not to treat a suit partly as a suit under S. 9 of the Specific Relief Act and 
partly as a suit on title. See Ranasami Chetti v. Paraman Chetti (1901)I L. R. 25 M 
448 dissenting from Ram Harakh Rai v. Sheodi hal Joti (1893) L.L. R. 15 A. 284 :—Ep.] 
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such a suit will only restore the plaintiff to the possession of the 
land, and will be no bar to a regular suit being brought by the 
defendant on the strength of his title to eject the plaintiff. + If 
the person dispossessed has no recourse to this summery remedy, 
but brings a suit after the expiration of six months, he must re- 
cover on the strength of his title, and not on the simple ground 
that he was dispossessed by the defendant otherwise than in due 
course of law. If he proves his possession, the onus of disprov- 
ing his ownership will lieon the defendant, and if he fails in 
disproving the. plaintiff's title, the plaintiff will be entitled toa 
decree on the strexgth of his title. But if the defendant esta- 
blishes his own title either by proof of his possession prior to that 
of the plaintiff or otherwise, the defendant will succeed; but 
this the defendant will not be at liberty to doin a suit brought 
against him under S. 9 of the Specific Relief Act. 

The following are the Indian decisions in which the principle 
has been correctly laid down and applied. 


In Khajah Enaetoollah Chowdhry v. Kishen Soondur Surma ? 
the question is considered with reference to S. 15 of Act XIV of 
1859 as well as English decisions and Privy Council rulings, and 
the conclusions a-rived at are fairly correct. In Brojo Sunder 
Gossamt v. Katlasé Chunder Kur,? the plaintiff established only 
11 years’ possession prior to his dispossession by the defendant, 
and the defendant failed to establish any title in himself. Judg- 
ment was given fcr the plaintiff. Pemraj Bhavaniram v. Nara- 
yan Shivaram Khestt,* is a Full Bench decision of the Bombay 
High Court, and is probably the best Indian decision on the 
question now under consideration. It was there held that pos- 
session constitutes an interest requiring affirmative proof ofa 
superior title on the part of any one who seeks to distur} it, and 
therefore where a person in possession of property which has been 
sold in execution as being the property of another, sues to esta. 
blish his title to such property, the burden of me lies not upon 
Narain Das (1902) I. L. R. 24A 501. TheP. Cc. oe sion in a Goundan v. 
Nanjappa Goundan (1902) I. L. R. 24 M. 491: s. c. L. R, 28 I. A, 221 must not be 
treated as deciding this point adversely although the former suit was only one for 


possession under 8. 9 of the Specific Relief Act as the exact nature of the former suit is 
not adverted to by their Lordships.—EDp. | 


2, (1867) 8 W. R. O. R. 386, 3. (1882) 11 C. L. R. 133. 
4. (1882) I, L. B, 6 B. 216, 
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him, but upon the person who claims as purchaser at the exe- 
cution sale. In Ayesha Beebee v.*Kanhye Mollah * it was held 
that possession is evidence of title, and if a plaintiff proves that 
he had possession, and that that possession has been forcibly dis 
turbed by the defendant, he makes out a Prima facte title, which 
it is for the defendant to rebut. In Zrelochun Ghose v. Koylash- 
nath Bhuttacharjee,? the same principle was substantially affirm 
ed. In Doe dem Kullammal v. Kuppu Piliat,? the principle of 
English law as to possession being presumptive evidence of title 
was recognized at page 89. In Avréshnarav Yashvantv. Vasudev 
Apaji Ghottkar, 1 it was held that the plaintiff, although suing 
more than six months after the date of dispossession, and without 
resorting to a possessory suit, (Act XIV of 1859, S. 15; Act I of 
1877, 9. 9), was entitled to rely on the possession previous to his 
dispossession, as against a person who had notitle. In Moha- 
beer Pershad Singh v. Mohabeer Singh," Garth C.J., recognised 
the principle of English law, and observed as follows :— 

“I think that in a case of this kind, where the plaintiff is dispossessed by a per- 
son who is found to have no title and to be a trespasser, 1t is sufficient for the 
plaintiff to prove that ne was in quiet possession at the time when he was so dir- 
possessed. It seemsto me that this ought to be sufficient to establish a prima facie 
case as against the defendant. I um aware that there is some difference of opinion 
1n the Courts Upon this point, and that some learued judges consider that the remedy 
bya possessury action which is now provided by 8. 9 of the Specitic Belief Act, and 
which was formerly given by the Limitation Act, has the effect of doing away with 
the English rule, that possession is prema facie evidence of title. Ido not see why 
that should be. The rule seems tomea very wise and zonvenlent one, and I should 
be sorry to see it abolished. I think, therefore, thatthe Court below is right, and 
the appeal should be dismissed witn costs.” 

In Beressur Banerjee v. Onooda Churn Banerjee ® the same 
principle is affirmed and applied very clearly. 


It is unnecessary to cite additional cases in support of sucha 
simple and elementary proposition ot law which, however, is not 
clearly perceived when it has to be applied to concréte cases except 
by clear-headed judges. Most of the contrary Indian decisionson 
“the point will now be noticed. It may be stated at the outset 
that these decisions are chiefly based on a misapprehension of 
the effect of the dicision of the Privy Council in the case of Wise 

1. (1869) 12 W. R. O. B. 146. 4. (1834) LR, 8 B. 871, 
2, (1869) 12 W, R, C, R. 175.. a, (1881) LLR. 7 0, 591, 
3. (1862) 1, M, H, O. 85, 6, (1865) 3 W.R. O, R, 12 (2nd column), 
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y. Amtrunnissa Khatoon*, In that case their Lordships of the 
Privy Council observed as follows:—“ It-is quite clear that the 
<<“ plaintiffs have failed to make out a title. The defendants were 
“ put into possession by the Government, who were entitled to 
‘(the lands, and they were ordered. by the Magistrate under the 
“Code of Criminal Procedure to be retained in possession. If 
“the plaintifs had wished to contend that the defendants had 
“been wrongfully put into possession and that the plaintiffs 
« were entitled to recover on the strength of their previous pos- 
“session without entering into a question of title at all, they 
“ought to have brought their action withiu six months under 
aS. 15 of Act XIV of 1859; but they did not do so.” It is quite 
clear from this extract that all that their Lordships of the Privy 
Council there lay down is that, ifa plaintiff wants to recover 
simply on the strength of his former possession, not withstanding 
that the defendant establishes atitiein himself, he ought to 
have brought a suit within six months under S.9 of the Specific 
Relief Act 2. They state that the ownership of the land was in 
Government, and that Government made a grant of it to the 
defendant. The presumption of title in favour of the plaintiff, 
artising from the fact of his possession, had been rebutted by 
proof of title in the defeniaut, and therefore, the plaintiff's suit 
was tightly dismissed. How this dectum of the Privy Council 
can be construed as a ruling that the principle of English law, 
embodied in S. 110 of the Indian Evidence Act, is inapplicable to 
India, surpasses one’s comprehension; yet in two cases, Debt 
Churn Botdo v. Issur Chunder Manjee 3 and Ertaza Hossein v. 
Bany Mistry* it was so held. These two cases hold that the 
plaintiff, whose prior possession is established, cannot succeed in 
ejecting the defendant who has established no title in himself, 
or in a third party, unless the prior possession of the plaintiff 
was of a duration sufficient to giye him a title by prescription. 
It is quite clear that this proceeds on a thorou gh misapprehen- 
sion of the ruling of the Privy Council in Wise v. Amirunnissa 
Khatoon 1 and of the effect of the summary and specific remedy 
given by S. gof the Specific Relief Act which in no way 
Sp ee E Nan 


1. (1879) L.R,71.A.T8atp 80. 
[2. See Wali Ahmed v. Ajudhia (1891) I. L. R. 13 A 587 :—Ep.] 


3. (1882) L L. R. 90 39. 4. (1882) I. L. R. 9 C, 180. 
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conflicts with-or limits the operation of S. rro of the Indian 
Evidence Act. f 


[At the time of this article there were good grounds for 
saying that: the law upon the point under consideration was in a 
confused state owing to the hopeless conflict of decisions in the 
Indian Courts. But since then’ we are justified in stating that 
the law isimore settled. In Madras for some time S.gof the 
Specific Relief Act was held to affect the rule of English Law that 
a plaintiff might sue and recover on his possessory title though 
the suit was not and could not be based under the Specific Relief 
Act. The first note of dissent was made after the advent of Sir 
S. Subrahman ya Atyar to the High Court Bench. See Mustapha 
Saheb v. Santha Pillat?, The oth er Judge, Mr. Justice O'Farrell, 
in dissenting from this view, was only echoing the old view 
“ which he was submitting to as a District Judge himself. The 
question was elaborately discussed by Sir V. Bhashyam Aryan- 
gar J. in Narayana Row v. Dharmachar* and it was held, dissen- 
ting from Nesa Chand Garter v. Ki anchtram®, that possession 
was, under the Indian Law as under the English Law, a good title 
against all but the true owner and that S. g did not affect the 
principle that prior possession of the plaiutiff wasa sufficient title 
as against a wrong-doer who would not defeat the suit by setting - 
up jus tertii. Ever since we may take it that this is the settled 
view in Madras. The same view is taken by the Allahabad High 
Court. In Wald Ahmad v. Ajudhya* two Judges of the Allahabad 
High Court held thatsS. 9 of the Specific Relief Act does not affect 
the principle that a plaintiff may recover on the strength of his 
possessory title even though the suit may be brought after six 
months. In the samecase, however, Mr. Justice Mahmood dis- 
sented from this view. It has also been held that possession is 
ordinarily presumptive proof of title,” that possessory title is 
good against all except the true owner, and that such title is 
heritable, z.e., is capable of being disposed of by deed or will or 
by execution sale. € The Bombay Court has been throughout 


—. 


i 
1. (1899) 1. L. R.23 M. 179 at pp.182, 183, 2, (1902) I. L. R. 26 M. 614. 
3. (1899) 1. L. R. 26 C. 579. 4, (I891)1. L. R. 13 A, 537. 
b. Bhikgi: Rai v. Udit Narain Singh (1908) I. L. R. 25 A. 366 GMs Pahtwan 
Singh v. Ram Bharose (1904) 1. L. R. 27 A, 169. 
6. Gobind Prasad v.-Mohan Lal (1901) I. L.R. 2t A 157; ` Pahan Singh v. Ram 
Bharose, supra 3 Shi Gopal va Aisha (1906) I.L. R. 29 A 52. 
|| 


[* 442] 


342 THE MADRAS LAW JOURNAL. [VoL 


consistent. The Full Bench case of Pemra7 v. Narayan," referred 
to in this article, applied the principle enunciated as regards 
the English Law in Asher v. Whetlock®. It has been followed 
recently in Hanmantrao v. The Secretary of State for India.” 
See also Bart Faran v. Somad Asla *. 


In Calcutta, however, the decisions were conflicting. In 
Nisa Chand Garier v. Kanchtram © it was held, dissenting from . 
the previous decisions, that mere previous possession short of the 
statutory period would not entitle the plaintiff to a decree for 
recovery of possession in a suit brought more than six months after 


' dispossession. For a further discussion, see the Article in the 


October Number, 7. e, 1 M. L» J. pp. 561—569.—Ep.] 
*PARASARA MADHAVIVAM. 


Translators Note.—.Madhava introduces the subject of mar- 
riage in his commentary to the Parasara Smriti, though Parasera 
himself doesnot allude to it. Madhava says:—“ Though it 
would be proper to treat in this Smriti, as is done in other Smrit- 
is, the rules relating to the various orders after laying down the 
rules relating to the various castes, yet the Acharya (Parasara) 
left them out as he was not questioned on the subject by Vyasa. 
But we shall propound them for the benefit of our hearers.” 


NOW OF MARRIAGE. 


Here Manu says:—* “ Let a twice-born man, permitted Dy 
his Guru, having bathed and returned (from studentship) accord- 
ing to rule, marry a wife of the same caste, having good marks.” 
Also Yajnavalkya :t—* Let a man who has maintained Brahma- 
charya inviolate, marry a woman, having good marks (1), wko, 
has not previously been another’s, (2) is lovely, (3) isan Asapznda 
(4) is (his) junior, is free from disease, has a brother or brothers, 
and is born of persons whose Arska and Gotra are not the same 
(as his own).” 


(1) “Having good marks,” t.z., possessing good quali- 
ties, both external and internal. The external qualities have 


+ III 4. tI. 58. ə 
1, (1882) I. L, R. 6 B. 215 3. (1900) I. L.R. 25 B. 287, 
2, (1865) L. R, 1Q,B,1, 4, (1901) 8 Bom L, R. 246, 


5, (1899) LL.R, 28 O, 679, 
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been set out by Manu :—* “Let him marry a woman not deform- 
ed, with a pleasing name, who walks like a swan or an elephant, 
and who has thin hair, rocks and teeth, and the parts of whose 
body are soft.” The same (authority) states who are to be avoid- 
ed t:—“ Let him not marry a tawny (pàg) maiden, nor one with 
superfluous parts (of the body), nor one afflicted with disease, nor 
one without hair’? or with excessive £ hair, nor one garrulous, 
nor one who is yellowish, nor one named after a star, tree or 
river, nor one named after low caste people ora mountain, nor 
one named after a bird, snake, or servant, nor one with a terrify- 
ing name.” “ Tawny”, ? 2..¢., of the color of red rice; “ red?, 2.4, 
of the color of fire; “ of low caste”, z.e., named after mechas. Also 
in Vishnu Purana § :— 


““ Let uota wise man marry a woman, who ‘is marked with 
hair in the face, nor one who has a masculine appearance, nor 
one with a grating voice, nor one who is emaciated, nor one who 
has the voice of a crow, nor one whose sight is unsteady, nor 
one who has likewise “round eyes, nor should he marry one whose 
legs are overgrown with hair, or one whose ankles are projecting, 
or one whose cheeks have dimples during laughter. Nor should 
a wise man marry one whose beauty is very rough, or one whose 
nails are pale, or one whose eyes are red, or one with small hands 
and feet.|| Nor should a man marry one whois a dwarf, or one 
who is very tall, one whose eyebrows meet each other, or one who 
has teeth with too much space between them, or one witha 
fearful face.” 

The internal qualities, | however, speed in sedalan 
Grthya 9 to be difficult to be known. 

“Let him take eight balls of earth and having consecrated 
them with the mantra:—‘in the beginning right first came into 
existence : in right is truth established ; for what (destiny) this 
I a ee 





* TET. 10. + III. 8 and 9. 

t i.e, in parts of the body where it should not be. 

§ Vishnu Purana III .Ch. 10, $1. 18 to 22. 

| We have followed the reading of the Calcutia Edition by the Asiatic Society, 
The Telugu Edition omits a few lines up to ‘feet.’ Another reading is ata which 
means “stout or fat.” 

| 109.5 Sut. 4 to 6, See Translation 5. B. E. Vol, 2. p. 165. 

1. In the body 

2. Kulluka explains this as having tawny locks ct hair. 

3. Kulluka explains it as one having yellowish eyes, 
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girl is born, that may she attain here and what is true may that be 
seen’: let him address the maiden (thus): ‘take one of these.’ 
If she take (the one) from a field yielding two crops, one should 
know? her offspring will be rich in food; if (the one) from a cow- 
pen, rich in cattle; if the one from the remnants of the earth 
of the alter, endowed wiih spiritual sanctity ; if (the one) 
from a pond never dry, rich in everything; if the one 
from a gambling place, addicted to gambling, if the one from a 
place, where four roads meet, going astray?, if the one from a 
barren soil unlucky and if the one from the burning ground, 
she will destroy her husband.” faqarfxef means wandering very 


much in different directions, The meaning is ‘ unchaste.’ 


_ (2) “Wio has not previously been another’s’’ ze., 
who has not been appropriated by any other man by gift, or enjoy- 
ment By this a re-married woman (Punarbhu) is hereby ex- 
cluded. Heuce Kasyapa says:—“ Seven Pumnarbhu maidens 
(constittting) the worst of the lineage should be avoided; one 
given by word.of mouth, one given mentally one ‘to whom the 
ceremony of tying the marriage thread has been performed (on the 
wrist), one who has been given away with water, one who has 
been taken by the hand, one who has walked round the fire, and 
one who is born of a punarbhu.* These, thus mentioned by 
Kasyapa, consume the family like fire. 


Baudhayana:— Punarbhus are of seven kinds, one given by 
word of mouth, one given mentally, one who has walked round 
the fire, one who has been taken to the seventh step, one who has 
been co-habited with, one that is evccente, and one who has been 
delivered of achild. By taking her, one obtains neither issue 
nor religious merit.” 


Also Nerada: —+ “She who is still a maiden and has not 
lost het virginity, but who has been defiled by having been 


taken by the hand, 8 is called the first kind of Punarbhu if she 
is married a second time. 


* Visahna Purana 111 Ch. 10th Prakarana V, 18 to 22, 

t Sacred Books of the East ;Vol. XXXIIL, p, 174, Sl. 46. 
1. Narayana Explains it by saying she will have plen tr. 
2- Auother reading is AT iste i, e, going “astray”. 

3. Of the bridegroom in marriage, 
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Also Yajnavalkya **:—“Punarbhu is one whose (marriage) 
Samskara is again performed, whether she had lost her virgi- 
nity or not.” 


(3) “Is lovely”, z. e., amiable, z. e., pleasing to the mind 
and the eye of the person marrying. Hence Agasfamba says :— 
“(Hisy prosperity (lies) in her who arrests (his) mind and eyes.” 


(4) “Is an Asapinda”:—She who has the same, z.e., (one) 
Pinda isa sapinda, Asapinda, t.e., not a sapinda—(he shall marry 
an asafinda). And sapindaship ends with the seventh generation. 
Of them, one is the giver of the Pinda, and three—tather, grand- 
father, and great grandfather—are the recipients of the Pinda; 
and three beginning withthe great-great-grandfather, are the 
recipients of Jepa (wipings.) So also, in Matsya Puranat:— 
Those beginning with the fourth generation are the recipients of 
lepa and those beginniug with the father are recipients of pinda ; 
the giver of pinda to those is the seventh, and (thus) sapindaship 
extends over seven generations. 


Also Markandeya? :—“ Father, grandfather, and great-grand- 
father, these three persons should be understood to be connected 
by genda,? and the other three persons beginning with the 
paternal grandfather’s paternal grandfather are connnected by 
lepa and the person who offers (pinda) to them is the seventh. 
This is the relationship extending over seven generations de- 
clared by sages.” It amounts to saying thus:—The connection 
of seven persons * in the same pinda offering is the cause of 
sapinda relationship. For example sapinda relationship (exists) 
between Devadatta and the six persons of his own family 
beginning with (his) father, and similarly with *six (gene- 
rations) beginning with (his) son. But, if so, there would 
be no sapindaship with a brother, a paternal uncle and others, 
they not being included among those specified. Not so: for 
what was intended to be spoken about was the sameness of 
the ceremony by reason of the identity of the divinity intended. 
Some one among those who participate as divinities in the 
offerings made by Devadatta may also participate in offerings 


wi Ch I, 67, 
1. Ch, XVITI, Verse 29. 3, Participators in pinda, 
2. Ch. XXXI, Verses 3 to 5. 4. Generations. 
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made by (Devadatta’s) brother, paternal uncle, and others: 
and thus (Devadatta) has sapinda relationship with them (his 
brother, paternal uncle and others). And ‘similarly for (their) 
wives sapindaship arises by reason of their joining in the 
ceremony of the offering of pinda made by their husbands. 
This is what is. (known as) sapindaship through offerings. 


But others describe sapindaship differently.2 Thus those 
who have the same, Z. £., one Pinda, t.e, member of ‘body, are 
sapindas. In that matter sapinda relationship exists between 
the father and his son by reason of the (son’s) direct con- 
nection with the particles of the father’s body; similarly with 
his paternal grandfather and others, by reason of the connection 
with particles of their body through the father. Similarly 
with the mother by reason of the son’s direct connection with 
the particles of the body of the mother. Likewise with his” 
maternal grandfather and others by reason of the connection 
with the particles of their body through the mother.” And so 
even with his paternal uncle, father’s sister and others, by reason 
of his connection with the -particles of -tbe body ofthe paternal 
grandfather ; so also with his mother’s sister, maternal uncle and 
others, by reason of his connection with the body of the maternal 
grandfather. Similarly he is a segznda of his wife, by reason of 
their being the originators of the same body. And so (sapzn- 


‘daship exists) even with (one’s) brothers wives, they being 


the originators of the same body in conjunction with their 
respective husbands who originated from the same body.- Thus, 
in the respective cases, sapindaship should be determined from 
connection with the same body either immediately or mediately. 


She who has not this sapindaship of the kinds described 
(above) is an asapinda, and such a one should be married. But, 
if this be so, marriage can nowhere take place, for in all cases, 
as it will be possible to bring in s2pinda relationship somehow, 
and as it will be impossible to avoid continuous connection with 
the Creator’s body. As it is said in the 52477: “May I be many: 
may I procreate.” This isnodefect. For the *sapinda relation- 
ship which would attach generally has been restricted to seven 





“1 The Telagu Edition has ‘ corpo- XY, Part 2, p. 58, 6th Anuvaka. 
real’ instead. Chandogya Upanishad VI, ii, 3. 
2. Sacred Books of the East, Vol. Yaitriya II, vi, 1. - res 
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and five generations, and ceases to exist beyond that. Thus 
Gautama says: “ Cessation of sapindaship is at the seventh 
or the fifth (generation).* Also Yasnavalkyat— Beyond the 
fifth and the seventh fromthe mother and the father (respec- 
tively)” This should be construed by adding the words 
‘sapindaship ceases,’ thus :—Beyond the fifth generation on the 
mother’s side, and the seventh generation on the father’s side, 
(sapindaship ceases.) For Manu says:{ ‘Sapindaship ceases at 
the seventh generation.” It means : The marriage of a bride or 
bridegroom who is beyond the seventh generation on the father’s 
side, counting from the ancestor, his son and so on; 30 also where 
on the mother’s side, on countiug from the common ancestor, 
his son and so on, the mother of the bride or bridegroom 
is the fifth; then the marriage of those whose sapindaship 
has thus ceased is not wrong. As to the text of Vzshknu 
Purana $—“0 king! let a house-holder according to the lawful 
tule marry a maiden who is the fifth on the mother’s side 
and the seventh on the father’s,” the words ‘beyond the 
' fifth and the seventh’ should be supplied. For, otherwise, it would 
be contrary to the text? “beyond the.fifth and the seventh” and to 
the following text of Marich¢:—“They to whom (who go through) 
the ceremony of marriage in the fifth and the seventh (genera- 
tions) is done, these persons, though devoted to the ceremonial law, 
become for all purposes Sudras.” Though Pattinasi has men- 
tioned two (alternative) courses—‘ Five (generations) from the 
mother should be avoided, and seven from the father, or three 
from the mother, and five from the father ” : of these, the second 
alternative applies to cases of marriage between different castes. 
For Sankha says : “If several persons are born of one (man), but 
of different J women, (they) are of different classes, have one pinda, 
but are of different degrees of purity, but the pzmda ceases with 
three generations.” The meaning is this :—Persons who have 
the same father but are born of mothers belonging to different 
classes, are themselves of different classes, owing to ‘the diffe- 
rence (of caste) of the mothers, Although this may .be so 


inasinuch as. there exists the identity, of the father, sapindaship 
* On. RIV, Verse'13, ; i + Ch. I, Bl, 64. 
k Oh. 5, SI. 60. $ 117. 11. Œh. Sl. 
T ie., belonging to different castes. 
1. Yajnavalkya, Ch. I, verse 53, 
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exists between them. “Such sapindaship ceases after the lapse of 


‘three generations. But if this be so, sapindaship would cease 


with three generations also on the father’s side, and it would 
conflict with the text ‘or five from the father” Itisso. How- 
ever the text of Pactinasz: “ three from the mother or five from 
the father ” is intended to forbid marriage within nearer degrees 
only between persons of the same class. Or let it be an alternative 
course. 


In (the text)? “ on the side of the mother anc on the side of 
the father” the word ‘ father,’ comprehends also tie procreator. 
Thus Gautama says? :—“ Beyond the seventh from the father’s 
bandhus and the procreator’s, and the fifth from the mother’s 
bandhus.’ He who begets a son by zz'yoga (appointment) is the 
procreator. Father’s and mother’s bandhavas are mentioned in 
another .Smrcfi :—“ Fathers father’s sister’s sons, father’s 
mother’s sister’s sons, ard father’s maternal uncle’s sons are to be 
known as the father’s Zandhavas.” “ Mothers father’s sister's 
sons, mother’s mother’s sister’s sons, and mother’s maternal uncle’s 
sons are to be known as the mother’s Jandhavas." But should 
not the word asapinda have been omitted, as the passage to be 
stated hereafter—“ born of persons whose arska and gotra are 
not the same (as his own)” 3—is itself sufficient to forbid the 


marriage of a sapinda (maiden) ? True : stili this is said in order 


to indicate that she alone, who is an asapinda of (his) mother, 
is commendable for the purpose of marriage. And so “(says) 
Manu4+—* One who is not the mother’s safznda or father's 
sagotra, she is commendable for conjugal marriage among the 
twice-born.”” One who is not the mother’s sapenda and sagotra 
and is not the father’s sagotra or by the force of the word “ cha,” 
is not a sapinde (this meaning being arrived at) by force of the 
word ‘cha’ is commendable, z.g., fit to be married for the twice- 
born, for purposes of conjugal marriage, 2.8. marriage by the 
union of man and woman. l 


Butis not the use of the word “mother Jin this (text 
meaningless ? For by the prohibition of the father’s sagotras 
1. Yajnavalkya, Ch. I, v. 53. 3. Sacred Books of the Hast, Vol. 


2, The Telugu Edition here inserts I, Ch, 4; p. 194. 
“u at nearer degrees,” 4, Oh. § 6. 
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and sapindas the prohibition of the mother’s sagofras and 
sapindas is attained inasmuch as she (the mother) has no separate 
pinda and gotra according to the text :—“ A *woman becomes 
one with her husband in Pinda, gotra, and sutaka (pollution); 
so she loses her (father’s) gofra on marriage at the seventh step.” 
This is not so. For in the Gandharva and other forms of marriage 
as there is no gift of the maiden, the go¢ra and pinda of the 
father do not cease. And soin Markandeya Purana *—‘ The 
funeral cake and water should be offered. as belonging to the 
husband’s gotra, in the case ofa maiden married in the forms 
beginning with the Brakma, and as belonging to (her) father’s 
gotra in the case of one married in the forms beginning with the 
Gandharva by one acquainted with the ceremonial law.” 
CC. 





CRITICAL NOTES. 


Chidambaram Pillai v. Sabapathi Pillai.—1 M, L.J. 
218.— Disclaimer by a tenant in answer toa sutt to eject. In this 
case Mr. Justice Wilkinson, sitting asa single Judge, decided 
that although a tenant from year to year cannot ordinarily be 
ejected without a determination of the tenancy by reasonable 
notice to quit, the rule does not apply where the tenant, in 
answer to the landlord’s suit, repudiates the tenancy, and denies 
title of the landlord. His Lordship held that “ the circumstance 
that it was denied for the first time in the written statement is 
immaterial.” The correctness of the decision seems to us to be 
open to great doubt. It is elementary law that a landlord cannot 
sue for recovery until the tenancy has come to an end. Where 
the tenancy is from year to year, it may be terminated by the 
landlord giving the tenant reasonable notice to quit; see 
Cl. (#) S. 111, T. P. Act, or by the tenant renouncing 
his character as such by setting up a title in a third person or by 
claiming title in himself, 2.e., by what is called in English lawa 
‘disclaimer ? on the part of the tenant. It is, however, necessary 
in the latter case, for the determination of the tenancy, that the 


landlord should evince his intention to determine the lease ;. 


see Clhie(g) S. rrr; 71. P. Act. It is therefore “clear that 
where there is disclaimer, notice to ‘quit is unnecessary, as 


“Ml, Ch. IL 26, Verses 23, 32, 
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the disclaimer itself may be treated by the landlord as determin- 
ing the lease. But where the tenant Goes not deny his title, 
the landlord can terminate the lease only by notice. Thishas 
‘been decided to be the Indian law, apart from the T. P. Act in 
numerous cases. It will be enough for our purpose to refer to 
Abdulla Rawutan and others v. Subbarayyar? and the Full Bench 
decision in Rajendronath Mookhopadhya v. Bassider Ruhman 
Khondkhar? * in support of the statement. It follows then that 
there is no legal determination of the tenancy, and therefore 
no title to sue, where notice to quit has not been given. It 
is a necessary link in the title ofthe landlord to recover, and no 
disclaimer by the tenant in his written statement can cure the 
want of title in the plaintiff at the date of suit. Mr. Justice 
Wilkinson relied on two eases in support of his view—Meyavan- 
jari Chumarenv. Ninimt Mayuran’ and Gopalrao Ganesh v. 
Kishor Kalidas.? In the former case there was no question as 
to notice, but it was held that a Kanom tenant in Malebar, who 
is ordinarily entitled to hold for 12 years, forfeits his right by 
contending in a suit to eject him that the land does not belong to 
his landlord. The case of. Gopalrao Ganesh v. Kishor Kaltdas* 
no doubt supports Mr. Justice Walkinsoms view ; there Sargengz 
C.J. observed, “as the defendant has throughout denied the 
plaintiff's title, the plaintiff would be under no obligation to prove 
notice, supposing it tobe established that defendant was his 
tenant.” The denialappears to have been made really only in the 
defence to the suit. His Lordship refers in support of his decision 
to Vivian v. Moat ;° Doe d. Trustees of the Bedford Charity v. 


. Payne ;° and to Woodfall’s Landlord and Tenant, 11th Ed., P. 325; 


but neither of these two cases, nor the passage referred to in Wood- 
fall, supports the learned Chief Justice’s view. In both the 
English cases, the disclaimer took place before the suit, and the 
passage in Woodfall has no reference to cases where the tenancy 
has not determined at the date of suit. It is indeed doubtful 
whether his Lordship had in view the difference between a. dis- 
claimer before suit and a disclaimer in defence to the suit. As 
the. English: authorities referred to are cited also in Baba v. 





1, (1878) I. L. R. 2 M. 346. | 4. (1885) 1. I R. 9 B. 537, 
2. (1876) 1. LR..2 0.146. l ........5, . (1880) 16 Oh. D. 780, __ 
3. (1864) 2M. H.O. R 109. 7-6, (1845) 7 Q. B. 287. 
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Vishwanath Joshi, by West J., we may at once state that in 
reality there is no English authority whatever in support of this 
view ; see Woodfall’s Landlord and Tenant, pp. 376 to 378. Baba 
v. Vishwanath Fosht ? was decided by West and N. Haridas, JJ. 
The plaintiff sued to eject the defendant, who, he alleged, was a 
tenant from year to year. The defendant set up a permanent 
tenancy, which he failed to prove. It was then contended for 
the defendant that he could not be ejected, as the tenancy had 
not been determined by notice to quit. West J. overruled the 
contention and observed : “ When the defendant did not admit a 
yearly tenancy, he could not claim the notice due only to a yearly 
tenant * * * The land being, as between a landlord and tenant, 
the landlord’s property, he has a right to possession, except so 
far as the tenant makes out aright in derogation of that.” It 
is difficult to see how the plaintiff as landlord could sue to eject 
the tenant, without terminating the tenancy by notice. Surely 
the defendant was entitled to retain possession till then, and it 
was not for him to “prove aright in derogation of the landlord’s 
right. His setting up a permanent tenancy could uot give the 


plaintif a cause of action which he had not when he instituted | 


the suit. But possibly the decision was based not on the ground 
that the tenant’s disclaimer in the suit cured the want of notice 
to quit, but on the fact that the defendant had failed to prove 
what the learned judge held he was bound to prove. This was 
the view taken of the decision by the Calcutta High Court in 
Prannath Shaha v. Madhu Khulu. 3 Agarchand Gumanchand v. 
Rakhma Hanmant,* is to the same effect as Baba v. Vishwanath 
Fosht 2 and Gian v. Kishor Kalidas* though the point 
does not appear to have been considered there. 

In Madras, the question was discussed in „Subba v. 
Nagappa® by Parker and Shephard JJ., who refused to 
follow the Bombay view and pointed out that it was not 
really supported by the case of Vivian v. Moat?, on which the 


Bombay decisions were apparently chiefly based ; ae also Pazdal 
Kidavu v. Parakal Imbtchunt Ktdavu.8 Wal iison J. distin- 


guished Subba v. Nagappa? onthe ground that there the title 


1. (1888) 1.L.R 8 B 228, 5. (1885) L L. R.9 B. 527, 
A (1883) I. L. R. 8 B. 228, 6. (1584) 1. L. R. 12 M. 354. 
_ (1886) I, L, R. 13 C. 96. 7, (1880) 16 Ch. D. 730, 


3 (4888) I. L.R, 128, 678 (atp 8. (1862) I. M. HG. R, 13. 
682). 
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of the landlord to some rent was admitted, the defendant’s con- 
tentidn being that they were permanent tenants, and that there 
was really no disclaimer in consequence. ‘This is opposed to the 
decision in Voran v. Moat? whee Fry L.J., held that an 


- assertion of a permanent tenancy by a yearly tenantis a disclaimer 


which will justify the landlord in suing to recover possession. 
Moreover, there can be no doubt that the ratzojdecadend: in Subba 
v. Nagappa? was that a disclaimer in the course of the suit 
cannot be relied on by the landlord in answer to an objection 
that there was no notice to quit. 


The Calcutta Court adopted the same view in Prannath 
Shaka v. Madhu Khulu,? and Kali Krishna Tagore v. Golam 
Ally.* Tt is somewhat surprising that so much confusion should 
arise on a matter, which appears after all to be very elementary. 
The question is merely, if the plaintiff, when he sues, has no 
cause of action, can he be permitted to say that the disclaimer of 
the defendant ‘in his answer has furnished him a cause of action ? 
Can he be permitted to recover, when at the date of suit he had 
no title to recover? There can be no doubt that the answer 
should be in the negative. We cannot help entertaining a suspi- 
cion that a notion that notice to quitis merely an equity in the 
tenant’s favour, and not necessary to perfect the landlord’s cause 
of action, has to some extent contributed to the confusion on the 
subject. 


{For the cases bearing upon this question see the note at 
the end of the report 1 M. L. J. 24/218 :— ED.) 


Sriram Samanta v. Kalidas Dey.—I.L.R. 18C. 316. 
— Suit for mesne profits—Furisdicéion of Small Cause Courts. 
Inthis case the *construction of Cl. 31 of the Second Schedule 
of the Provincial Small Cause Courts Act (IX of 1887) was in 
question. The clause exempts “any other suit for an account, 
&c., including a suit for the profits of immovable property 
belonging to the plaintiff, which have been wrongfully re- 
ceived by. the defendant,” from the cognizance of the Small 
Cause Court. Now, the proper construction of this clause 
isof importance, to determine not only whether “a certain 


llc Un 
1, (1880) 16 Ch. D. 730. 3. (1886) L L. R.13 O. 96. 
2, (1884) 1.L.R. 12 M. 354. 4, (1886) I L, R. 13 C. 248, 
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class of suits is cognizable by Small Cause Courts, but also 
whether there is a right of second appeal in suits of that nature 
below Rs. 500 in value, instituted in the regular Courts (vzde 
S. 586, C. P. C.). The Calcutta High Court holds that suits for 
mesne profits fall within the clause, and are not therefore within 
the jurisdiction of Small Cause Courts. The Judges (Norrzs 
and Beverley, JJ.) follow an earlier case, Krishna Prosad Nag vy. 
Matzuddin Brswas?, decided by Tottenham and Ameer Ali, JJ., 
and adopt the distinction therein suggested between suits for 
mesne profits and suits for damages for wrongfully cutting and 
carrying away crops. It is stated that, where there is a Jona 
fide claim of right to the land on the part of the defendant, suits 
for mesne profits are not within the jurisdiction of the Small 
Cause Court, and that where there is no such claim and only a 
wrongful appropriation of the profits, the Small Cause Court 
can take cognizance. It is difficult to see what foundation there 
is for this distinction in the words of the clause. Wherever 
profits are wrongfully recerved by the defendant from the 
plaintiff's land, whether under a claim of right or not, suits for 
the recovery of the profits are outside the jurisdiction of the 
Court. If a stranger has been in possession ot any land as a mere 
trespasser, and profits have been received by him, has he not 
wrongfully received the profits within the meaning of the 
clause ? The clause in question supposes that a ‘suit for 
those profits is allied to a suit for an account. But neither clause 
30 nor the words “any other suit for an account” in clause 31 
suggests a bona jide claim of right on the part of the defendant 
as a ground for exclusion from the jurisdiction of the Small 
Cause Court. Whether or not these words suggest some pre- 
existing relation between the plaintiff and defendant as that 
between co-owners or between principal and agent, or ward and 
guardian, there is nothing in them abouta “bona fide claim of 
Tight,” 

Now what is the meaning of the clause? Suits for mesne 
profits are suits for damages, and as such they were held in spite 
of some doubt to the contrary to be within the cognizance of 
Small Cause Courts under 5, 6 ot Act XI of 1865 ; see Ram 
Pearee Debra v. Denonath Mookerjee?; Kakazt Sakharam v. 


1, (1890) L.L.R. 17 Œ. 707. 2. (1868) 10, W.R. 375, 
R 45 
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Gougnd Ganesh*; * Darma Ayyan v. Rajapa Ayyar 2; 
and Sungram Singh v. Fuggun Singh?,and the remark of 
Tottenham and Ameer Ali Jj. in Krishna Prosad Nag vw 
Matzuddin Biswas* that the last case has not been followed, 
does not appear to be correct. Clause 31 of the and Schedule of 
the new Act seems clearly to make a departure. Suits for profit 
wrongfully received by the defendant are designedly exempted, 
as the Select Committee of the Legislative Council say in their 
report on the Bill as amended by them before it became Act IX 
of 1887. We conceive that the words “profits” and “ received’ 
suggest an action for mesne profits and possession of the property 
actual or constructive by the defendant when the profits accrued. 
An action for mesne profits, says Wharton in his law lexicon, is an 
action of trespass brought to recover profits derived from land 
whilst the possession of it has been improperly withheld. When 
there is a mere carrying off of the crops and no possession of the 
land by the defendant, the suit is not for mesne proji/s received 
but one for compensation for trespass or for recovery of specific 
movable property. The Articles of the Limitation Act illustrate 
this distinction. Arts. 39 and 49 suggest one class of cases 
while Art. 109 isin the same terms as the portion of clause 31 
we are considering. We think it would not be appropriate to- 
style a suit for damages for trespass or wrongful conversion of 
crops, a'suit for profits received. The case of Makhan Lali Datta 
v. Gortbullah Sardar, © which was for damages for use and 
occupation of land and for use of a portion of the earth by the 
defendant, may be supported on the ground that the land 

yielded no profits and none were received by the defendant. 
Possession of the plaintiffs immovable property by the defendant 
and receipt of profits accruing upon the land are necessary ele- 
ments to determine whether an action for the profits falls within 
clause 31. 

[The decision in the case under notice has been overruled 
by a Full Bench of the Calcutta Court in a more recent case 
—Kunjo Behary Singhv. Machub Chandra." For a discussion 
upon this question in the lighc of recent cases and for the view 

1. (1871) 8 B.H.C.R. a.C. 96. 4. (1890) I.L.R. 17 C. 787, 


2. (1879) LL.R. 2 M. 181. 5. (1890) LLR. 17 0. 541, 
3, (1870) 2 N.W.P. 18, 6. (1896) LLR. 23 C. 884, 
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held in the different High Courts see note on the same case in. 


the Notes of Indian Cases1 M. L. J. 493.—Ep.] 


JOTTINGS AND CUTTINGS. 

*Posting of Cases in the High Court.—'The system of posting 
cases for hearing in the Madras High Court has become a 
source of great trouble to the practitioners and parties. No 
case is heard on the date fixed for hearing in the notice to the 
respondent. All cases are then adjourned seme die. When the 
necessary papers have been printed and are ready to be sold to 
the parties, each case is posted in what is called a ready list to 
be taken up for hearing on any date subsequent to the date 
therein named, z. e., frequently months after that date. When- 
ever thecase may happen to be taken up thereafter notice of it 
can only be had the previous evening. Sometimes it also 
happens that the case posted inthe ready list is taken up the 
very next day for hearing. The inconvenience of this arrange- 
ment is manifest. A practitioner cannot be expected any more 
than the judge to prepare his case immediately after it is posted 
in the ready list. He has possibly a hundred of his cases so 
posted and it is unreasonable to expect him to tax his memory, 
‘with the facts of each case against the day of hearing which 
may be months thereafter. The expense and trouble to parties 
who have to come sometimes long distances to Madras and stay 
there for weeks in vain expectation.of their cases coming on, is 
unhappily very great, And to their sad disappointment, immedi- 
ately after their return, their cases are heard and disposed of, 
without the opportunity for them to instruct their counsel or 
vakil for the hearing. We have often known instances of parties 
who have come to Madras, several times in expectation of the 
hearing, returning disappointed or being compelled to be ab- 
sent when their presence was needed. This state of work in 
the High Court has caused a large amount of dissatis‘action to 
parties and practitioners. * We think more than 1,500 cases 
were posted onthe ready list just before the 13th July, when 
the HighTourt reopened. The number of parties who have 
been put to the expense of a visit to and stay in Madras on 
that account is necessarily large, not a tenth of whom, however, 
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could expect their business to be disposed of within a reason- 
able time of their arrival. Sometimes heavy cases, with a 
printed record of from 500 to 1,000 pages and involving, it may 
be, knotty questions of fact and law are posted at the short 
notice of one night in which the practitioner, possibly without 
instructions owing to his client’s absence, is expected to be 
ready to argue them. During the weeks following the 13th of 
July last, it came to our notice that two or three such cases 
were posted in that manner. This state of things calls for a 
speedy remedy. 

We have, moreover, reason to doubt whether the system 
adopted by the High Court is in accordance with law. S. 150, 
C. P.C., lays down that when a Court adjourns the hearing 
of the suit, it “shall fixa day for the further hearing of the 
suit.” S. 157 which deals with the default of the parties re- 
fers to “the day to which the hearing of the suit 1s adjourned.” 
These sections show that it is obligatory on the Original Court 
to adjourn the hearing, whenever adjournment may be neces- 
sary, to a fixed date. Now the same procedure applies mutatzs 
mutandis to the High Court as a Court of First or Second Appeal, 
vide Ss. 582 and 587. S. 552 says that the Appellate Court, except 
in the case mentioned, “ shall fix a day for hearing the appeal.” 
S. 555 provides that ‘‘ on the day so fixed, or on any other day 
to which the hearing may be adjourned, the appellant shall be 
heard, ce.” Now Ss. 156 and 555, together, indicate that a 
suit or appeal should be adj ourned only to a fixed date. Ifthe 
adjournment is not so made, the parties cannot be charged with’ 
default, nor can the procedure prescribed on default have any 
application: There seemsalso to be authority in support of 
the construction we have suggested. In Feebun Monee Dossee 
v. TZarinee Churn Ghose, Trevor and Campbell JJ. 
said: “This case was appointed by the Judge ‘tc 
be heard on the 2oth September. It was not tazen upon the 
appointed day, nor at any time before the holidays, nor was any 
fresh appointment made, but on the 23rd N ovember the Judge 
took up tle case and finding the appellant not present, struck. 
it off This procedure is illegal. The Judge is bound. to: keef- 
to the time appointed, or to-adjourn the case from time: to time to 

1 838 W. R. Ac x. 164, 
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some fixeddate. It may be that when a case is on the board for 
hearing on a particular day and the Court is regularly going 
down ‘that board, it is well understood that cases not reached 
on one day are adjourned to the next day without a separate 
order in each case, and the parties are no doubt bound under 
such circumstances to attend de die im drem till their cases are 


reached. But where there is considerable delay.or any. interrup- | 


tion of the continuous hearing of the daily cause list for other 
business, then a new date should be fixed.” 
kN 

A juror giving evidence.—At the. recent Bedford Assizes, a 
prisoner on his trial for rape, after giving evidence himself in 
denial of the charge, *under the Criminal Law Amendment Act 
1885, proposed to call one of the jurors as a witness to his 
character. Mr. Justice Williams declined to allow the juror 
to be sworn, but said that he might give his fellow-jurors the 
benefit of his knowledge in deliberating. on the verdict, and 
this having been done, the jury acquitted the prisoner. We 


have much doubt whether the practice pursued was in accor- - 


dance with precedent. It appears to be a settled rule (see BEST 


on Æurdence, 7th Ed., p. 193) that a juryman may be a witness: 


for either of the parties to a cause which he is trying, and “it 


is essential that this should be, as otherwise persons in posses- 


sion of valuable evidence would be excluded if placed on the 
jury panel, and might even be fraudulently placed there for 
the purpose of excluding their testimony.’ Itis said, too, (see 
STARKIE on Lordence, 3rd Ed., p. 542), that if a juror know any 
facts material to the issue, he oughtto be sworn as a witness, 
and if he privately state such facts, it will be ground of motion 
for anew triai. The rule was applied to a criminal trial in 
Regina v. Rosser! ; and though we can find no instance of 
its being applied to a witness merely to character, we 
cannot but think thatit ought to be applied to such a wit- 
ness, on the ground that the test of cross-examination cannot be 
properly employed to testimony privately given in the jury-box. 
It is true, no doubt, that witnesses to character are seldom cross- 
examined, but their liability to cross-examination is undoubt- 


ed. Moreover, if a as to character be. given privately in 
. (1838) 7 C'& P. 648, 


= 
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the jury-box, there wiil not be the same facility for the prosecu- 
tion, under 6 & 7, William IV., Ch. 3, giving evidence, if they 
should happen to possess it, that the prisoner has been previously 
convicted of felony.— The Law Fournal. 


+ © 
£ 


The Sovereign as a Witness —In the Berkeley Peerage Case,! 
soit is said in ‘TAYLOR on Ewidence, 8th Ed., Vol, II. p. 1175,’ in 
reference, no doubt, to the case heard at the beginning of the 
present century, ‘counsel entertained some idea of calling the 
Prince Regent as a witness, but it ultimately became unneces- 
sary to do so.’ in the Berkeley Peerage Case? which is now being 
heard before the Privileges Committee of the House of Lords, a 
letter signed by George IV was held inadmissible, but without 
any direct overruling of Adzgnye v. Clifton,® in which 
the simple certificate cf James I as to what passed in his hear- 
ing was admitted in evidence in the Jdfetime of His Majesty. 
Abtgnye v. Clefton,? however, is a case which has been very 
much questioned (see BEST on Eozdence, 7th Ed.,p.185), end the 
better opinion seems to be that the evidence of the sovereign, 
if given at all, must be given’on cath (see Taylor, citing 2 Lord 
Campbell's ‘ Lives of the Chaucellors, 510). It is, of course 
perfectly clear, as was pointed out by Jaron Parke in The 
Attorney General v. Radloff,* that the sovereign cannot 
be compelled to give evidence, and we think it to be equally 
clear that the deduction of Bares Parke from this, te the effect 
that the sovereign cannot be a witness at all, was quite unsound. 
The fact, however, remains undoubted that inno case kas the 
sovereign yet appeared as a witness, and that Charles I took upon 
*himself to direct the Judges of his day to leave the question of 
admissibility of his evidence an undetermined one in point of 
law.—TZhe Law Journa:. 

+ 4 | 

The Baccarat Case —One of the most delightful attributes 
of the Bar is its readiness to acknowledge the success of its mem- 
bers. In this sense jeaiousy is unknown. It is universally ad- 
mitted that the forensic skill with which'the two distifguished 


-Y. (1811) 4 Camp. 415; 14 R.R 782. 3. (1612) Hob, 213. 
2. (1858-61) 8 H.-C. 21, > 4. (1864) 10 Es, 84, D. 
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leaders conducted their cases in Cumming v. Wilson, ï has not 
been surpassed in modern times. „Szy Edward Clarke previously 
enjoyed a reputation as an advocate only second to that of Sir 
Charles Russell. Probably, to-day, the general opinion is that 
the distance between them has been reduced, if not dissipated. 
However this may be, the Bar is always glad when a reputation 
is made, and equally so when a high reputation rises still higher. 
Singular, is it not, that the three most prominent common law 
leaders, Ser Charles Russell, Sir Henry Fames and Sir Edward 
Clarke, never graduated at any University ?— Tke Law Times. 


4 Æ 
* 


Lord Halsbury on the Administration of Fustice.—At a ban- 
quet to the Judges at the Mansion House, in reply to the toast of 
“Her Majesty’s Judges,” the Lord Chancellor said:—“My Lord 
Mayor, Ladies aud Gentlemen,—On behalf of my brother judges 
and myself, | return hearty thanks for the kindness with which 
yon have received this toast, and for the graceful terms in which 
it has been proposed. I cannot help thinking that the city of 
London is one of those places, wherein peculiarly resides the 
spirit of law and admiration forthe administration of justice, 
Perhaps, my Lord Mayor, you are not aware that in an old char- 
ter—I should be sorry to be cross-examined as to its exact date— 
you are the Chief Justice of London. I am reminded also that Lord 
Mayor Oliver once thought it right, in order to resist the unjust 
infringement of the liberty of the subject, to commit two messen- 
gers of the House of Commons to prison. I have not been in- 
formed what became of the Lord Mayor, ot ‘of the two messen- 
gers, but the memory of that act is recorded in the loving cup 
which, I observe, is there for ornament, though I do not see that 
it is used. But to come to later times, with my Own experience, 
and speaking in all sincerity, I think that a special jury, pre- 
sided over by one of the judges in the city of London, is one of the 
best means of ascertaining the truth, which has ever existed in 
the world. It was to me a matter of great regret that the practice 
of administering justice in the greatest commercial city of world, 
in cases jn which great commercial interests were involved, was 
discontinued, and I hope and believe that this model tribunal 


1. (1908) 1. L. R. 26 M., 607. 
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may be restored to the city of London. In speaking in the ab- 
stract of the administration of justice, one is speaking of a pro- 
fession, which is perhaps a little handicapped, because litigation 
cannot be carried on without the sinews of war. People demand 
that the administration of justice should be carried on with cheap- 
ness and promptitude; and these are characteristics about which 
something may be saidon bothsides. With regard to cheapness, 
there is a large, useful, and learned body, who are not altogether 
interested in justice being cheap. I remember an old lady who 

was telling me of her *grievances against her solicitor. Her grie- 
vance was that she was occupied a whole day in pointing out to 
him the boundariesof his own property, and he wasso dead to 
all sense of justice as to charge her for what she toldhim With 
reference to promptitude also, there are two sides to the question 

The person who is in the right wishes to have the case decided 
at once; but he whois in the wrong is not always so anxious 
that the truth should be ascertained. In respect of juslice there 
are few people and causes, which are altogether either black or 
white. It is generally a matter of grey, and it is a dificult matter 
to determine whether the black or white predominates. As a 
creat advocate said, the administration of justice is in the nature 
of harmony. It is one of those harmonies which are struck out 

of dissonant notes, and it is only in the end that these discordant 
notes tremble into a harmony of their own. Litigants are not 
always satisfied, if the speech of their advocates are as terse and 
pointed and short as yourown. They like their cases to be ar- 
gued at full length. But on the present occasion, I happily have 
clients, who are sufficiently acquainted with long speeches to 
desire that I should be brief on their behalf; and therefore I say 
in a word that we are heartily obliged to you for your kinduess 
and hospitality. We recognize the fact that the city of Londoa 
is always anxious to do honour to those who are administering 
justice to the best of their ability, and although the judge would 

be departing from the dignity of his office, if he sought to please 
by the particular judgment or opinion which he ventured to ex- 

press, yet it must bea satisfaction to the judges, if, upon the 
general conduct of their duty, they succeed in wianing the 
approval of their fellow-citizens.—The Law 1 INES, 
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NOTES OF INDIAN CASES. 


* Binda v. Kaunsilia,—I.L.R. 13 A. 126.—(1) The texts 
of the Hindu Law constituting the relation of husband and wife 
create a legal right to conjugal society, and suits for restitution of 
conjugal rights or for recovery of wives, when the parties are 
Hindus, ate maintainable in our Civil Conrts?. (2) Antecedent 
demand is no condition precedent, to such suits. (3) Arts. 34 
and 35, Sch. II, of the Limitation Act are not applicable to 
the case of Hindus, as demand and refusal do not form part of 
the cause of action under the Hindu Law and as it is beyond the 
scope of the Limitation Act to affect their personallaws. (4) Art. 
120, read with S. 23 of the Limitation Act, is applicable. 
(5) Insanity of husband cannot justify desertion by wife nor 
afford a plea to an action for restitution of conjugal rights ?. 
(6) Even justifiable desertion does not terminate the marriage 
relationship under the Hindu Law. (7) Establishing a matrimonial 
offence ? on the part of the plaintiffthat would entitle the defend- 
ant toa judicial separation, would be a complete defence ina 
suit for restitution of conjugal rights. (8) Legal cruelty on the 
part of a complainant may be a ground for refusing restitution of 
conjugal rights or for imposing terms on the complainant. 


[On the 3rd and 4th points there seems to be some difference 

of opinion in the Indian High Courts. Under the Act of 1889, 
it was held that refusal by one married spouse to live with the 
other and to allow such other to exercise conjugal rights was a 
continuing wrong and that a suit for the restitution of conjugal 
rights could not, therefore, be barred. See Hemchand v. Shev.* 
This principle was at first applied by the Bombay Court even 
to cases arising under the Act of 1877. See Baz Sari v. Sankla 
Hirachand". It was left open in the case of Fakir Gaudav.Gangi:® 
In Dhanjibhoy Bomanjt v. Htrabat™ a Full Bench of the Bombay 

[l. See also on this point Zekaitmon Mohini Jemadai v. Basanta Kumar Singh : 
(1901) I.L.R. 26 C. 761.—Ep J 

[2. Impotence of defendant cannot be claimed by him as any valid defence. See 
Purshotam Das v: Bai Mani (1896) I.L.R. 21 B. 610.—ED.] 

[3. Plaintiff's being oat of caste is nut a matrimonial offence and will not disentitle 


him to claim restitution. No condition to be inserted in decree that he should be 
restored to caste—Sahadur v. Rajwantha (1904) I. L. R. 27 A. 96.—ED.] 
4. (1883) I.L.R. 16 B. 715 N. 6. (1898) I.L.R. 23 B. 307. 
5. (1892) LLR. 16 B. 714, 7. (1901) I.L.R. 25 B. 644. 
R46 
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High Court, dissenting from the ruling of the Allahabad High 
Court in Binda v. Kaunstlia? held that a suit under the Parsi 
Marriage and Divorce Act (XV of 1865) by a wife for the restitu- 
tion of her conjugal rights was barred by the lapse of time when 
restitution had been demanded by her and refused by the husband 
being of full age and sound mind more than two years prior to 
the commencement of the,suit. 


The reference in the case was expressly confined to the 
case of Parsis, so that although the remarks were general, 
they ought to he confined to the question referred. Nevertheless, 
the Madras High Court followed the Bombay ruling to a case 
arising among Hindus and held that a suit for the restitution of 
conjugal rights would be barred. See Saravanat Perumal Pillat 
v. Poovayt.? It may be noted that some misapprehen- 
sion is to be found im the judgment of /exkins C. J. in the 
Full Bench case already referred to. He Seems to think that 
Mahmood J. not merely did not proceed upon the basis of the Bom- 
bay decision in Hemchand v. Shiv? but also altogether dissented 
from the therein. Reasoning. If the judgment of Mahmood J. is 
read carefully, it will not support this view. The Bombay Court 
in that case held that the refusal wasa continuing wrong and that 
continuing wrongs were provided for in $.23. Mahmood J. says that 
S. 23 has application to such a case, The doubt which he raised but 
which he did not decide, was as to successive demands and refusals 
and whether such successive demands and refusals could be made 
a foundation for successive actions. But ifthe suit beto re- 
cover an ascertained sum of money es profits arising out of land. 
it has been held that this is a distinguishing circumstance and 
that such suit is congnizable by a Court of Small Causes. Whether 
this distinction is supportable on principle need not here be con- 
sidered. The Limitation Act of 1908 has apparently accepted 
this view of Mahmood J.—ED.] 

Queen Empress 7. Pohpi.—I.L.R. 13 A. 171.— Held by 
the Full Bench (Mehmood J. dessentzenée) that when a criminal 
appeal has been admitted, notice given, and the records sent for 
and perused, the appeal may be disposed of in the absence of the 

[* 492] appellant or his pleader, and he or his *pleader should be heard, 


1. (1890) LL.R. 13 A. 126. 2, (1905) 1.L.R. 28 M. 436. 
3. (1883) LL.B. 16 B. 715 N. 
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only if present. Per Mahmood J.—It cannot be disposed of under 
the circumstances without hearing the appellant or his pleader 
though he need not be heard if the appeal is summarily rejected. 
The High Court is competent to send for a criminal to appear 
before it and explain a difficulty in his case. 

Gobardhan Dass v. Jasadamoni Dassi.—I.L.R. ISC 
252.—(1) It is clear from the provisions, of Act XXI of 1866, 
that a non-Christian marriage is not dissolved by the mere fact 
of the conversion of one or both of the parties to Christianity 
and (2) a person professing Christianity at the time of present- 
ing the petition is entitled toa dissolution of marriage under 
the provisions of the Indian Divorce Act (IV of 1869), though at 
the time of marriage, the parties were Hindus and became con- 
verts to Christianity only after marriage. See per contra Ref. 
case 23 of 1890 (M. H. C.) and Zuburdust Khan v. Hts wife. 
[See also Thapita Peter v. Thapita Lakshmi 2 where it has been 
held by a Full Bench of the Madras High Court that the mar- 
riages contemplated by the Act are those founded on the Chris- 
tian principle of a union of one man tothe exclusion of others 
and that consequently the Act does not contemplate relief in 
cases where the parties have been married under the rites of 
Hindu Law, a Hindu marriage not being a monogamous one, 
See also Magania v. Prem Singh *?:—Ep.]| 

Mahamed Arif v. Saraswati Debya.—I. L. R. 18 c 
259.—A transfer of property bya minor is not void but voidable 
at his option and a contract entered into by a minor is only void- 
able at the option of the minor—But vide 1 M.L.J. 262; Rev. M. 
L.J. 213 [and Mohort Brbee v. Dharmodas Ghose+:—Ep. | 

Inthe Matter of Ramkumari.—[.L.R. 18 C. 264.-~ 
(1) Illegitimacy under Hindu Law is uo absolute disqualification 
for marriage, and when one or both the contracting parties are 
illegitimate, the marriage must be regarded as valid if they are 
recognized by- their caste people as beionging to the same 
caste (2) There is no authority in Hindu Law for the position 
that a degraded person or an apostate is absolved from all civil 
obligations incurred before degradation or apostacy. So far as 


1. (1878) 2 N.W,P. 370. 3. (L906) 8 Bom. L-R. 33. 

2, (1894) LIR. 17 M. 235, 4. (1903) L.R 30 LA, 114; LL.R 30 0639, 
. [This must be taken to bave overruled this aud other 
decisions of the Indian Courts :—Ep. ] 
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the matrimonial bond is concerned, such a view would be con- 
trary to the spirit of the Hindu Law, which regards that bond 
as absolutely indissoluble. (3) The rule of Mahammadan Law 
Which declares a convert to Muhammadanism in a foreign 
country absolved from any matrimonial tie, upon the expiration 
of a certain time, without notice to his or her spouse, can have 
uo application here, as British India is no foreign country. 
Mere conversion ofone of the parties to Mahammadanism, does 
not dissolve a subsisting marriage tie, without notice to the 
opposite party or intervention of a Court of Justice, and as the 
Mahammadan Law does not allow a plurality of husbands, a 
second marriage by aconvert woman is void, as the previous 
marriage before conversion to Mahammadanism is not dissolved 
by mere conversion. Rahmed Bebee v. Rokeya Bezbee* dissented 
from. [But see Thapita Peter v. Thaptta Lakshmi? and Magana 
V. Prem Singh ? :—ED.| 


Sheo Raj Nandan Singh v. Gopal Suran Narain 
Singh.—I. L, R. 18 C. 290.—In execution of a decree, certain 
properties were attached. The person in possession who was not 
the judgment-debtor preferred a claim under S. 278, C.P.C. The 
claim was disallowed on the ground that the claimant had become 
atrustee for the judgment-debtor by virtue of an alleged agree- 
ment on his part to discharge the decree-holder’s debt contained 
tin a hibbanama by which the judgment-debtor had transferred 
the property to the claimant. The conditions of the kzsanama 
were admitted by the claimant. Held, on a petition to 
the High Court under 5. 622 C. P. C., by Petheram, C. J. 
that the lower Court was acting beyond its jurisdiction in 
directing the property to be attached in execution. Per Ameer 
Ali, J.—(1) The Lower Court has acted illegally and with 
material irregularity in the exercise of its jurisdiction, in direct- 
ing exéctition to issue, against properties’held by petitioner under 
a deed of gift. (2) In stich cases what the Court has to sée is, 
whether the property, though standing in the nanie of the claim- 
ant or some other person, is in reality in the possession of the 
jid gmerit-debtor, and if a claimant satisfies the Court that he has 





1. 1 Nort. Lead, Oase. 12. 2, (1804) LLR. 17 M. 235. 
3. (1906) 8 Bom. LIR. 855. 
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some interest in, or is possessed of, the property, and it does not 
appear that his possession is in reality that of the judgment-debt- 
or, the claim must be allowed. The mere fact that the judgment- 
debtor has some beneficial interest in it does not render it liable 
to attachment for his debts. [Ameer Ald J. adhered in a later 
case to the view expressed by him in this case, vzz., that in an 
investigation under Ss. 278, 279, C.P.C., no question of title to the 
property attached can be gone into and that, if the claimant is in 
possession on his own account, the fact that the judgment-debtor 
may have a beneficial interest or some title in it cannot be gone 
into. See Monmotiney Dassee v. Radha Kristo Dass * :—Ep.] 


Ismail Solomon Bhamjizv. Mahomed Khan.—I.L.R. 
18 C. 296.—An order made upon a claim filed under S. 278, 
C. P. C, is an order in the suit within the meaning of 
S. 37 of the Presidency Small Cause Courts Act and is final, sub- 
ject only to the right to apply for a new trial; where such a 
claim has been disallowed, a suit brought under S. 283 of the 
Code, to establish the right claimed to the property in dispute is 
not maintainable in -azy Court. The exclusion by the Small 
Cause Court, under the powers conferred on it by 5. 23 of the 
Presidency Small Cause Courts’ Act, 1882, of S. 283 C.P.C. 
has not been affected by Act X of 1888. [See also Deno Nath 
Batabyal v. Nuffer Chunder Nandy 2 :—Ep] 


Hurro Nath Rai Chowdhri v. Randhir Singh.—1. L. 
R. 18 C. 311; L. R. 18 I. A. 1.—A creditor advanced money for 
the payment of Government revenue due upon an estate of a 
Hindu widow on a mortgage of it. The creditor’s agent received 
rents from part of the estate. In asuit to recover the sums lent, 
from reversionérs in possession of the land, the Privy Council 
held, that the plaintiff ought to have takeri care that the rents 
received by his agent were applied in part reduction of the debt, 
and that the. sarie should be deducted therefore from the sum 
chargeable on the estate. {See Ramasadii Cheth"v.Mangaikaorasu 
Nachtar ?:—Ep.| Held also that it was plaintiff's duty, to see, 
whether the rate of interest chdrged was ieéasonable) and he 
could get only a reasonable rate of interest, as against the 





L (1902) L LR. 29 0.648. Ua (1899) 1. LOR, 26-0. 778.(784). 
„8 (1894) 1. i R. 18 M. 113 (118): 
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reversioner. [See Heramba Chandra Pal Chowdhurt v. Kast 
Nath Sukul* :—ED.j 


Sriram Samanta v. Kalidas Dey.—I.L.R. 18 C. 316.— 
Plaintiff obtained a decree for possession of certain land of which 
he had been dispossessed. Plaintif again brovght a suit for 
mesne profits for the period he was out of possession. Held 
this was not of a Small Cause nature. [There seems to be 
some conflict of opinion on this question in tbe Indian Couris. 
The Calcutta Court in a Full Bench Case reviewed all the autho- 
tities including the case under notice, and overruling it, kel that 
a suit for mesne profits was cognizable by a Small Cause Court. 
The Bombay High Court has, however, taken a contrary view, 
and has affirmed the principle laid down in the case under notice, 
vizą that such suit is not cognizable by a Court of Small Causes 
See Antone v. Mahadev Anant®. Cf: also Kunjo Behary vV, 
Madhub?. A Full Bench of the Macras High Court held that a 
suit for the profits of immoveable property belonging to the plain- 
tiff wrongfully received by the defendant, who dispossesed the 
plaintiff in execution of a decree afterwards set aside on appeal, 
was not cognizable by a Court of Small Causes.—Savarcmuthu v. 
Atthurusu Rowthar.* :—Ep. | 


Roghu Nath Pershad v. Harlal Sadhu.—l. L. R. 18 
C.320.—A mortgagee brought a suit on a mortgage bond against . 
defendants who were subsequent purchasers of the land. It was 
contended that the defendants were entitled to require the mort- 
gageeto apportion his claim amongst the various "properties 
mortgaged and to accept the rateable share from each defendant. 
Held that this was not the intention of S. 82 of the Transfer of 
Property Act, but that the section simply determined the lia- 
bilities of the purchasers zmfer se, and as regards the satisfaction 
of plaintiff's claim, all the properties were liable. [See also Kug- 
pusamt Chetti v. Pappatht Ammcl®; Krishna A yar v. ae 
Kumarasaint ya Prllat®:—Ep:| 


Jogedindro Nath v. Sarut Sunduri Debi.— 1. L. R. 
18 C., 322.—An order made by an Appellate Court under S. 373 C. 
P.C., giving permission to withdraw a suit with liberty to bring 


1, (1905) 10. L.J. 199 at pp. 209, 210. 4, (1901) L L R. 25 M. 103, 
2, (1900) 1. L, R, 25 B. 85. 5. (1897) LLR. 21 M. 369, 
3. (1896) I. L. R, 23 C. 884, 6. (1905) LLR, 29 M. 217 at p. 222. 
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a fresh one, is not a decree within S. 2 and is not appealable. 
Ganga Ram v. Data Ram? disentéd from and Kalian Singh v. 
Lekhraj Singh” approved of. [See also Abdul Hossein v. Kast 
Sahu”; Fagdesh Chaudhri v. Tuishi Chaudhrt*; Genda Mal ~v. 
Pirbhu Lal”; Ramaktssor Dossji v. Srirangacharlu’ ,— ED.) 


Bepin Behari Chowdhry v. Annoda Prosad Mul- 
lick.—I.1,.R. 18 C. 324.—It is only when an arbitrator has first 
consented to act as an arbitrator, and afterwards dies or'refuses, 
&c., that the Court has power to appoint a new arbitrator under 
9. 510 C.P.C. 


Charu Chunder Pal v. Nobo Snnderi Dasi.—I. L. R. 
18 C. 327.—Under the Bengal School of Hindu Law, a widowed 
daughter having a son, who is dumb at the time the succession 
opens and who is not shown to be incurably dumb, is entitled to 
succeed to her mother’s Siridhan in preference toa daughters son. 

Kodai Singh v. Jaisri Singh.—1.L.R. 13 A. 189.—The 
plaintiff in a pre-emption suit obtained a decree and the decree 
provided that a certain price should be paid within a certain time 
and the case should stand dismissed if the terms were not com- 
plied with. Æeld that after the expiration of the time fixed for 
payment, he was entitled to appeal both in respect of the price 
and the time allowed for payment of the same. 

[This is the same as the reportat p. 376. See also Wazir Khan 
V. Kale Khan 7, But if the appellate decree does not extend the 
time or fix the time and the original decree is affirmed and the 
executing Court cannot receive payment on the expiration of the 
time limited in the first Court—see /Jaggar Nath v. Jokhu 
Lewart *, Where there is no appeal the decree for pre-emption 
cannot be enforced after the expiry of the time fixed. See Jat 
Kishn v. Bhola Nath ?:— ED. 

Anandi Ram v. Dur Najaf Ali Begum.—I. L. R. 13 
A. 195.—A mortgagee, in possession of the mortgaged property, 
paid to the Government the arrears of Government revenue, that 
the property might not be sold. Subsequently, the mortgagor, 


1. (1885) LL.B. 8 A. 82, 5. (1895) LLB. 17 A, 97, 
2. (1864) LLR. 6 A. 211. 6. (1898) LL.R. 21 M, 421. 
3. (1899) LL.R. 270, 362. 7. (1893) LIAR. 16 A. 126. 
4. (1893) I.L.R. 16 A. 19, 8. (1896) LL.B. 18 A, 223. 


9. (1892) 1,L,R. 14 A. 529. 
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paid the original mortgage amount into Court under S. 83, 


TP. Act. The mortgagee received the money, and quitted 


possession of the property, in favor of the mortgagor. The 


mortgagee subsequently instituted a suit, for recovering the 


money paid as Government revenue by sale of the mortgaged 
property. Weld, that such a swit was- not sustainable, and the 
mortgagee could not obtain a lien independently of that under 


his mortgage and he having abandoned his lien and rights as 


mortgagee, he could not now revive them in order to sustain a 
suit, though he could have added those payments to the original 
sum due under the mortgage, and brought the property to sale 
in respect of both the sums in one and the same suit. Semble, a 
mortgagee might, under the circumstances, be entitled to bring a 
simple money suit. See S. 69, Contract Act. [Whre under the 
original mortgage a person is not entitled to sue for recovery of 


the mortgage money by sale of the mortgaged property the amount 


to be added to the mortgage is on the same footing. See 
Perianna Servatgaram v. Marudat Nayagam Pillat? — ED.) 


Naubat Singh v. Indar Singh, I. L. R. 13 A. 200. 
A suit by a mortgagor for payment of the money undera 
registered mortgage deed, together" with damages for non- 
payment, isnot asuit for specific performance of a contract 
under Art. 113, Sch. II, Limitation Act, but it is a suit 
for compensation for the breach of a contract in writing 
registered under Art. 116, and the period of limitation is 6 
years and it begins to run from the date of the execution of 
the mortgage deed, in the absence of a contract to the contrary. 


Bansi v. Sikree Mal, I.L.R. 13 A. 211.—The making 
of an application by the decree-holder for leave to bid at the 
sale in execution of the decree is astep inaid of execution 
within Cl. 4, S. 178, Sch. II, Limitation Act. 

[The question has been considered more recently by the 
Calcutta Court in Hira Lal Bose v. Dwija Charan Bose?. 
Mr. Justice Rampini held in this case following the cases of 
Toree Mahomed v. Mabood Bux? and Raghunundun Misser v. 
K allydut Missert but dissenting from the opinion of Banerjee J. 

1. (1899) 1.L.R. 22 M. 332 (336) per Subrahmania Atyar J. 


2, (1905) 3 C.LJ, 246 ; 10 C.W.N. 209. 3. (1883) I.L.R. 9 C. 730. 
4, (1896) I.L.R. 23 Q. 699, 
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in the case of Troylokya Nath Bose v. Fyoti G rokash Nandi" 
that an application for’ leave to bid was not a step in aid of 
execution and would not therefore save limitation. Mr. Justice 
Mookerjee, however, adopted a different line of reasoning. He’ 
held that permission for leave to bid could not of itself be taken 
to be a step in aid of execution without anything more ; that in 
order that such an ‘application ‘might be taken to be á step in 
aid of execution the circumstances under which such.application 
was made must be taken irito consideration, that there might be 
circumstances which would render an application for leave to bid 
taken with the granting of such leave an effective aiding of 
execution and'that under those circumstances, an application 
fot. leave to bid: would save the bar. In Allahabad the principle 
of the decision in Bansi yv. Stkree Mal, the. case under notice, 
has been followed—see Dalel Sigh v. Umrao Singh? — ED.) 
Bhagwaniv. Manni Lal.—LL.R. 13 A. 214.—Anorder 
that the cerlificate of heirship will be granted on the applicant’s 
fitnishing security, is not å final order “granting, refusing or 
revoking a certificate” under S 19 of the Certificate Act, bit 
simply an interlocutory order, and as such not appealable. 
Haji Musa Haji Ahmed v. Parmaiand Nursey.— 
LL.B. 15 B. 216A Zillah Court in the ‘State of Cochin pas-' 
sed a decree in favour of the plaintiff. The decree-holder 
sought toexecute the decree against the defendant in Bombay, 
under S. 229-B., C: P. C. A notice was issued under S. 245- 
B to the defendant to show cause why he should not be commit- 
ted to jail. The defendant urged that the Cochin Court had no 
jurisdiction to pass the decree and that the plaintiff had obtained 
the same fraudulently. Held—(1) that under S. 220-8 ‘the Court 
was, not bound to execute the decree of a foreign Court, but was, 
entitled to exercise a judicial discretion whether it would enforce 
execution; (2) that the Court was not precluded from ascertaining 
whether a foreign Court had jurisdiction merely because that 
Court itself decided an issue upon that point.in its own favour; 
(3). that in’ ‘the case ofa foreign: judgmeut'a party to a suit might 
in ékeeution Show’ that ‘thé decree was obtained by fraud ; (4) that 
S.229-B had not the effect of removing’ the ‘decree'of 2 a Native 





a (1903) 8 C. W. N. 251 Sc. J. L. B. 806, 761 at p. 769, 
2. (1900) I. L. R. 22 A 399, 
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State falling within its purview from the category of foreign judg- 
ments, but merely altered the procedure by which it was to be, 
enforced; (5) that the Court would not send British snbjects into a 
foreign coun- try to get relief from a fradulently obtained decree 
when it could give such relief itself; (6) that a decree-holder 
entitled to apply for execution under S. 229-2 might also file an 
original suit to enforce the foreign judgment. | 


Obtter.—E,ven in the case of British Courts, the Code recog- 
nizes in S. 225 the right of the executing Court to enquire into 
the jurisdiction of the Court which passed it. Quaeve,—Whether, 
when a decree is obtained by fraud in a British Court, a party 
against whom it is passed may resist execution on that ground, 


Dosibai v. Ishyardas.—l.L.R. 15 B. 222; LR. 18 LA. 
22.—When a Faghzr is granted in indefinite terms it is taken to 
be for the life only of the Faghtrder. But where there isa 
orant to a man and his heirs and nothing to control the ordi- 
nary ‘meaning of the words, the grantee takes an absolute 
interest. When *once a property is under attachment, at the 
suit of a creditor to enforce a portion of a debt, which had ac- 
crued at an earlier period, a sale of the property in satisfaction 
of a decree in favour of the same creditor, for subsequent instal- 
ments, under the same instruments, is valid, without a second 
order of attachment. 


Manjappa Hegade 7. Lakshmi.—l.L.R. 15 B, 234. 
—'The widow of an undivided brother does not take a life-estate. 
She is only entitled to maintenance. 


Obiter.—She may perhaps succeed her brother-in-law as 
Gotraja Sapinda. A person who purchases the share of acc 
parcener in family property is entitled to recover that share ou 
his vendor’s succession tothe property as against the vendor 
himself and the widow of his undivided brother. 


Girianna v. Honama.—I.L.R. 15 B. 236.—A Hindu 
widow whose husband has directed that she shall be maintained 
in the family house, is not entitled to maintenance if she reside 
elsewhere without proper cause. [See also Bhoba Tarin: Debya 
v. Peary Lall Sanyal?:—ED.] ii 


1. (1897) I. I, R. 24 C. 646 (655, 656.) 
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Bandu v. Naba.—!I.L.R. 15 B. 238,—According to English 
law, the rightful owner of property, dispossessing another, is no 
trespasser and may rely for the support of his possession on the 
title vested in him already and subject to S.9 of the Specific 
Relief Act. The sameis the law in India. [See also Protas 
Chandra Chatterjee v. Durga Charan Ghose::—ED.| 


A person who has obtained a decree for possession of im- 
movable property, if he succeeds in getting possession without 
the intervention of the Court, is not a trespasser and may defend 
his possession on the strength of his title. 

Dalichand Bhudar v. Bai ShivkorI.—L. R. 15 B. 242 
—An application for partial execution of a decree, though not in 
accordance with law, is a step-in-aid of execution under Cl. 4, 
Art, 179, Sch. II, Limitation Act. A judgment-debtor who did 
not appeal against a previous order for exccution of a portion of 
the decree, and who did not dispute the validity of such order, 
could not, in theimatter of a subsequent application for execution 


of the remaining portion of the decree, contend that the first . 


application was “not in accordance with law” and that the 
subsequent application being presented after the lapse of three 
years from the date of the decree, was barred by limitation. [See 
also Keshao Lal Bechar vw. Pttamberdas Tribhuvandas? and 
Nepal Chandra Sadookhan v. Amrita Lali Sadookhan.®—Ep,] 





SUMMARY OF *ENGLISH CASES. 
Daniel v. Ferguson. [1891] 2 Ch. 27. 


Injunction—Notice of motton—Subsequent notice of interim 
order— Anticipating order of Court by raising wall tn the in- 
teyval—Liability to pull down, 


Where, after receiving notice of motion for injunction, and 
before notice that an interim injunction had been granted, the 
defendant ran up a wall to the height of 40 feet and thus attempt- 
ed to anticipate the order of the Court, it was held that the wall 
must be pulled down at once without any regard to the result. of 
the trial. 

© 


t 


1. (1905) 9 C. W. N. 1061, .2. (1894) I. L, R. 19 B, 261, 
8. (1899) I. L. R. 26 C. 888, 
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_ Bolton v. Salmon. [1891,] 2 Ch. 48. 
Surety—Alteration of contract between creditor and prinçipal 
debtor—Release of surety's security. 
Any alteration of the contract between the principal debtor 
and creditor, which has the effect of discharging the surety from 
personal liability also releases any security given by the surety. 


Coxon v. Gorst. [1891] 2 Ch. 73. 

Company — Winding up by Court—Dtssolution—No action to 
discharge order —Sums paid wrong fully in the shape of dividends— 
No action against directors. 

Where a Company has been dissolved by order of Court ina 
winding up by the Court, an action cannot, in the absence of 
fraud, be maintained to discharge the order of dissolution, or to 
recover from the Directors sums wrongfully p aid away in the 
shape of dividends, An action of the latter kind cannot be 
maintained even during the existence of the Company. 





Fisher v. Jackson. [1891] 2 Ch. 84. 

Endowed school—Three vicars empowered to appoint and dis- 
miss schoolmaster—Dismtssed by two without consulting other— 
Schoolmaster not given op portuntiy— Injunction against dismissal 
—C haritable Trust Act, S. 17. 

Where, under thedeed of trust establishing an endowed 
school, the power of appointing and dismissing the schoolmaster 
was vested in three vicars, and two of these without convening 
a meeting of all three, or consulting the other ` vicar, aud with- 
out giving the schoolmaster aa opportunity of: being heard i in his 
defence, gave him notice of dismissal, the sison sier was 
held entitled to an injunction to restrain the two vicars, who had 
given him notice, from removing him, until after the Holding of 
a meeting of the vicars in accordance with the terms of the deed 
of trust, and until the plaintiff should have had an oppor- 
tunity of being heard at such meeting. It was also held,following 
Rendall v. Blair, that the consent of the Charity Commissioners 
was not required forthe action under S.17 of the Charitable 
Trusts Act. 





1, (1890) 15 Ch, D, 139, 
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In re Pride: Shackell v. Colnett. [1891] 2 Ch. 135. 


Morigage of whole estate—Purchase by part owner of rematn- 
ing—Conveyance set astde— Charge on kk part kept Wd 
Intention. mf 

Where the owner of five-sixths share of an estate purchased the 
remaining sixth share also, and pending a'suit to set aside the 
sale of that sixth, paid offa mortgage, to which the whole estate 
was subject, and the conveyance was afterwards set aside, it was 
held that the person paying off the mortgage must be presumed 
to have intended to keep the Ebates alive as against the one- 
sixth. 


a Wa 


i 


Greenwood v. Turner. [1891] 2 Ch. r44. ` 

Vendor and purchaser—Real property—Purchaser obtaining 
bossesston and retaining even after time fixed for completion— 
Title found defective—No waiver— Right to elect surrender or pay- 
ment of price. 

Where a person enters into a contract to purchase real pro- 
perty, and obtains possession of the property aud retains it 
after the time fixed for the completion of the contract *without 
payment of rent or interest, and the vendor sued for the price 
alleging that the defendant had accepted a defective title by his 
conduct, it was decided that the purchaser could not be 
supposed to have accepted the title, and that he must be allow- 
ed to elect whether he would retire from possession or continue 
and pay the price, unless he has done something to interferé 
with the value of the property. 





McMahon v. North Kent. Ironworks Company. 
| [1891] 2 Ch. 148. 

Company—Debenture—Charge on present and future pro- 
perty—Insolvency—Floating securtty—No default—Right of de- 
benture-holders for appointment.of recerver — Security in jeopardy. 

. The debentures of a Company created a first charge on: all 
its property present and future by way of floating:security. The 
Company becoming: insolvent, one of the debenture-holders ap- 
plied.for the appointment ofa Receiver [or the protection of ..the 
debenture-holders’ interests, though the principal sumi payable’ 
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under the debenture had not fallen due, and no default had been 
made in the payment of interest. The relief was granted on the 
ground that a mortgagee hada rightto the protection of his 
security if it was in jeopardy. 
In re Opera, Limited. [1891] 2 Ch. 154, reversed by 
C.A. [1891] 3 Ch. 260. 

Officer of Court—Recetver—Increase of assets—Honest mistake 
of law—Miustake not capable of rectification between ordinary 
parties—Court wili compel officer to observe honesty. 

If assets in the hands of an officer of Court on behalf of cre- 
ditors or others have been increased by atransaction occasioned 
by an honest mistake of law, then, notwithstanding such mistake 
is not capable of rectification as between ordinary adverse liti- 
gants, the Court will compel its officer to recognize the rules cf 
honesty as between man and man and to act accordingly. 





Barker v. Furlong. [1891] 2 Ch. 172, 

Trustee and cestut-gue-trust—Trustee’s right to immediate pos- 
sesston— Cestut-que-trust in occupation under the trust—Trustees 
right to bring trover—Auctioneer not recerving goods but settling 
price and taking commisston—Noi liable for conversion. 

When a cestuc gue frust is in occupation under a trust, the 
trustee has an immediate right to possession in the eye of the 
law, sufficient to enable him to bring an action of trover against 
a third person. | 

When thereis a right of immediate possession coupled with 
a title to goods, though the title may not be perfect as against, 
or may even be liable to be defeated by, the claim of a third 
person, yet, if that third person has not intervened, a wrong- 
doer dealing with the chattels cannot set up the title of that 
third person as an answer to an action against him for wrong- 
doing. Jf an auctioneer or broker does nothing more than settle 
the price between a vendor and purchaser of goods and take his 
commission, he is not liable as for a conversion, should it turn 
out that the vendor was not entitled to sell. But where the 
auctioneer receives the goods into his custody, and on selling 
them, hands over the goods to the purchasers with a view -to 
passing the property in them, the auctioneer is liable for 
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conversion to the true owner. Cf. Rodgers Sons & Co. v. 
Lambert & Co.? | 





The Queen v. Jackson [1891] 1 Q.B. 671. 
Husband and wife—Restitution of conjugal rights—Decree in 
husband's favour—Weafe's refusal to jotn— Wife not liable to arrest. 
Where a husband has obtained a decree for restitution of 
conjugal rights, but the wife refuses to join him, he''is not 
entitled to seize and keep her in confinement. (Per Lord Hals- 
bury C.J. Lord Esher M. R., and Fry L. J.). 


De Souza 7. Cobden. [1891] 1 Q. B. 687. 

Municipal Corporation Act, 1882, Ss. 41, 73— Person acting 
Jor corporate officer without being quali fed—Penalty—E lection 
deemed valid if not questioned within a definite pertod— Not appli- 
cable fo votd elections. 

S. 41 of the Municipal Corporation Act, 1882, provides.that 
if any person acts in a corporate office “ without being qualified 
Sc,” he shall for each offence be liable to a fine. S. 73 pro- 
vides that every municipal election not called in question with- 
in twelve months shall be deemed, to all intents, to have been a 
good and valid election. “These provisions have been extended 
to County. Councils. The defendant, a woman, having been 
elected a member of a County Council, twelve months elapsed 
without the election being questioned. After the expiry of the 
twelve months she acted as a member. 


Held by Lord Coleridge, C. F., Lord Esher, M. R., Fry, 
L. F., that the defendant was liable to the penalties imposed 
by S. 41 for acting when disqualified. 


Per Lord Coleridge C.F. —The election cannot be question- 
ed, and she must be deemed to have been validly elected. 

Per Lord Esher.—S. 73 applies to cases of irregularities in 
elections, which possibly might be good, and not to cases of 
elections, which by no possibility could be good. A woman cannot 
be considered to-have been elected at -all within the meaning of 
the section. 

“1. (1891) 1 Q. B, 818. 
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Per Fry, L. F.—The election of a woman eppears to be a 
mere nullity. 


Ex Parte County Council of Kent and Council 
' of Dover: Ex parte County Council of Kent and 

_, Council of Sandwick. [1891] 1 Q B. 725. 

_ Local Government Act, 1888, S, 29—Furtsdictzon of High 
Court, consultative not judietai—No appeal—Fudicature Act, 
1873, 5. IQ. 

The jurisdiction of the High Cone of- J ustice upon questions 
submitted to it for “decision” under S. 29 of the Local Govern- 
ment Act 1888, is consultative only, and not judicial, and no 
appeal Jies from its decision to the Court of Apoeal, notwith- 
standing S$ 19 of. the Judicature Act of 1873. 

` Per Curiam. —An appeal must be given, abd is not to bë 
presumed. 





Jones v. Foley. [1891] 1 Q. B: 730. 

Landlord and Tenent—Determinatton of tenancy— Wrongfil 
refusal by tenant to deliver possesston—Landlord, for purpose of 
re-butlding,: sending workmen to remove roof—Tenant’s furniture 
damaged by falling of part of roof—Trespass—No cause of action. 

A tenant wrongfully refused to give up possession on the 
expiration of the tenancy. The landlord’ desirous of re-building 
the cottage; sent: workmen to remove the roof. In the: course of 
removal, which was done not with the object of injuring: the 
tenant but as a step in the demolition of the house, -portious o:. 
the roof fell unavoidably on the-tenant’s furniture in the room 
below and damaged it. In an action by, the tenant, for trespass, 
and injury to the furniture, Held by Day, and Lawrence, FF. i 
that the plaintiff had no cause of action, as the defendant was at 
common law entitled io resume possession, and she did not 
commit a forcible entry in so doing. 





Salaman v. Warner. r180r},: Í: 0. B. 734. - 

-Plea that.. statemené of .claim disclosed no sausei of actton—., 
Trial on preliminary. tssue—Dismissal of .astton-—No foe order’ 
—Order 58, rule 3. 

‘The deféidant pleadéd that the statement of cain disclosed 
no cause of action. This was set down for hearing before trial 
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of the other issues and the action was dismissed. The Court of 
Appeal keld that this was not a final order within the meaning 
of Order 58, 7.3. A final order is one made on such an applica- 
tion or proceeding that, for whichever side the decision is given, 
it will, ifit stands, finally determine the matter in litigation. 
[Standard Discount Co. v, La Grange,’ followed. | 





Comfort v. Betts. [1891] 10. B. 737. 
Chose in action—Absolute assignment in trust for credttors— 
Judicature Act, 1873, S. 25, Sub-s. 6. 


The creditors of the defendant assigned their debts tothe - 


plaintiff, to hold the same absolutely It was provided that the 
plaintiff should proceed to recover the same and pay them accord- 
ing to their shares. Held by the Court of Appeal that although 
a trust was created in respect of the proceeds of the debts in 
favour of the assignors, the assignment was absolute within 
Sub-s. 6, S. 25, of the Judicature Act of 1873 and/that the plain- 
tiff was entitled to sue. 





“Smith, Hill and Co. v. Pyman, Bell and Co. 
[1891] 1 Q. B. 742. 

Charter-party—A dvance of 3 freight less 3 p. c. _ Ship wreck- 
ed and cargo lost—Charterer not liable for freight. 

A charter-party provided that‘one-third freight was to be 
advanced by the charterer if required, less 3 per cent. for 
interest and insurance. The ship was wrecked and the cargo 
lost. After the loss the shipowner called for the payment of the 
advance freight, Meld by the Court of Appeal reversing the 


judgment of Charles J., in 1891, I. Q. B. 42, that the charterer’ 


was not liable, as the requirement by the shipowner was a con- 
dition precedent to the liability of the charterer to pay advance 
freight, and it was made too late. Per Lord Esher (Fry L. E., 
concurting):—Ordinarily no freight would be payable if the cargo 
was not delivered. If part of the freight is advanced and the ship 
is lost or the goods are lost, the part paid though really not due 
under the contract cannot be recovered back. If there is a mere 
stipulation that there shall beadvance freight, it is payable at 
the moment of starting and can be recovered by the shipowne 
E I, (1877) 3 O,P,D, 67, 
R 48 


(491): 
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even upon the loss of the ship from the charterer. Per Curzam:— 
The shipowner not having called for the advance at a time when 
it could be insured, tne advance in this case cculd not be sued 
for. See ante p. 151. 


ag —T-am—— 


Hoare v. Niblett. [t891] 10. B. 78r. 

Joint contractors—Fudgment against one—Bar— Rule applica- 
ble to jownt-contractor being a married woman ard contracting tn 
respect of her separate estate. 

The rule that judgment recovered against one of two 
joint contractors is a bar to an action against the other, applies 
equally when one of the joint contractors is a married woman 
contracting in respect of her separate property. 





*SETTING ASIDE COMPROMISES. 

We propose to consider in this article the circumstance under 
which compromises may be set aside, whether they have been 
embodied in a decree of Court or not. It stands to reason that 
whenever a compromise can be set aside, adecree passed in pursu- 


- ance of it shoud be ecually liable te be set aside. See Attorney 


General. v. Tomline.* (Mr. Justice Fry observed in that case: 
“In my opinion when a consent order has been drawn up, passed. 


And entered, it is not competent to this Court to vary that order, 


except for reasons which would enable the Court to set aside 
an agreement.”:—Ep.] It is, therefore, necessary to consider on 
what grounds a compromise can be impeached. The inquiry will 
be facilitated by a statement of the conditions essential to the 
validity of a compromise. There must, in the first place, be a 
bona fide claim, a real question to be decided between the 
parties. It is immaterial whether the claim can Þe sustained in 
law or fact beforea Court of justice. [Theexistence ofa doubtful 
question will of course support a com>romise? ; but] it is not even 
necessary that the question should be really doubtful; it would be 
sufficient if the parties honestly believed it to be so. Ifa plain- 
tiff, knowing that he has no case, falsely brings an action, or a 
defendant, knowing that he has no defence, falsely raises a plea, 
the false claim or plee will not support a compromise. See 

l.. (1877) 7Ch. D. 388- Aswaratha Reddi (1905) 15 M, L. J, R, 


2. Cf. Subba Reddi +v.-Kotamma 494. 
(1904) 14 Moy; R442; Malu Reddi v, A E eG NGT ga AE 
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Wade v. Stmeon!; Callisher v. Bischofsheim.? In Rajunder 
Narain Rae v. “Bijai Govind Sing? the suit was brought by the 
heirs of a deceased person to set’ aside a compromise they had 
entered into witha person who claimed tobe the adopted son of 
the deceased. The Privy Council laid down that, if the adop- 
tion were clearly proved to be untrue, it must necessarily have 
been untrue within the knowledge of the claimant, and any deed 
of compromise founded on an assertion of such matter by him, how- 
ever deliberately entered into by the heirs at law, would unques- 
tionably be invalid. [The claim must be real and honest. The 
reality of the claim is not measured by the state of the law as it 
is ultimately discovered to be* but by the state of the knowledge 
of the person who at the time has to judge and make the conces- 
sion, A claim is 4emest if the claimant does not know that his 
claim is unsubstantial, or if he does not know facts to his know- 
ledge, unknown to the other party which shew that, the claim is 
abad one. The real consideration in a compromise is not the 
sacrifice of a right but the abandonment of a claim—Ep.] 

Secondly, the parties must be ov egual terms, and have acted 
with equal knowledge or means of knowledge with respect to the 
mode in which, and the circumstances under which, the claim 
arises. Lastly, there must be a full and fair communication on 
both sides ot all matters which are relevant, whether the infor- 
mation is asked for or not. See „Maynard v. Eton.® A party to 
.acompromise must not take it upon himself to decide that a 
suppressed fact is immaterial, if it could by any possibility have 
had an influence on the decision of the other party. [See KERR 
on Freud, 4th Edition, p.104.] In fact, a compromise falls 
“within the class of contracts, in which there is a special duty 
to speak, and silence will be held to be fraudulent. | 

We shall now see how far a compromise is liable to be avoid- 
ed on the grounds which usually render contracts voidable. If 
the compromise is induced by fraud in the shape of sugygestzo 
falsi, it is clearly voidable. In Gzlbertv. Endean®, a decree was 
passed by consent for a certain amount. By a subsequent 
compromise, the plaintiff agreed to accept a smaller sum on the 





1. (1846) 20. B 548, 14 ML J.B. 442; Malla Reddi v. As- 
2. (1870) L. R. 6 Q. B. 449. waratha Reddi (1905) 15 M.L.J.R. 4144, 
3. (1839) 2 M. 1. A. 18l at p. 244. 5. (1874) L. R. 9 Ch. App. 414, 


` “4, Of. Subba Reddi v.Kotamma (19C4) 6. (1878) 9 Ch, D. 259, 
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ground of the defendant’s poverty. It was represented to plain- 
tiff at the time by tke defeudaut’s solicitor that the defendant’s 
father, who was a man of property, had refused io assist the de- 
fendant. The solicitor was aware at the time that the defendant’s 
father had diedtintestate, and that the defendant was entitled to 
a share of his father’s property, more than sufficient to pay all his 
debts. The plaintiff moved the Court to enfore the decree in 
spite of the compromise, and execution was accordingly allowed. 
In Paranjpev. Kanade’, tne decree-holder accepted a smaller sum 
than the amount decreed on account of a representation by the 
defendant that he had preferred appeals against the plaintiff's 
decrees. The defendant omitted to mention* that the appeals 
had been rejected, and he thus wilfully led the plaintiff into 
the false impression that the appeals were pending; and 
the case may: be considered as much a case of sugpestto 
falsi as of suppressio vert. The plaintiff, who kad certified sa- 
tisfaction of the decree, was heid entitled to execute for the ba- 
lance due. The Court observed: “It is always competent to any 
Court to vacate any judgment or order, ifit be proved that it was 
obtained by manifest franc.” Suppressto vert has the same 
effect on a compromise, as the parties are under a mutual obliga- 
tion to make a full disclosure of all material circumstances. In 
Brook v. Lord Mostyn?, an infant sued to declare that a compro- 
mise, which had been sanctioned by the Court on his behalf, 
was not binding on him. Though the decision of the Master of 
the Rolls on the question of fact was reversed in appeal, his 
observations on the principles governing such cases were left 
untouched. It was observed: “ If by suppression cr misstatement, 
the Court has been led to an erroneous conclusion, the persons 
who have done this are amenable to justice in exactly the same 
manner as they would have been, where the deception had been 
practised on persons other than the Judge and without the inter- 
vention of the Court io sanction it. This isan equity which 
extends far beyond the case of infants, and extencs to every case 
where the Court has been intentionally deceived and has been 
made the involuntary instrument of depriving others of their just 
rights. See Brydges v. Bran fill’. In all such caseg, the Court 


1- (1882) I. L. R. 6 B. 145, 3. (1841) 12 Sim, 869, 59 E.R. 1174. 
2 (1864) 33 Beav. 458. 
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will afterwards, if possible, set aside the transaction as against 
the innocent party, or ifthat be not possible, will, as far as 
it can, prevent the further operation of it on him. But in order 
to induce the Court to take this step, it must be shewn that the 
patties to the transaction have intentionally suppressed the truth 
or suggested error in order to mislead the Court.” In Preestman 
v. Thomasi, a compromise, by which a will propounded by the 
defendants and opposed by the plaintiff was admitted to probate, 
was set aside on the ground that one of the defendants had 
concealed his knowledge of the forgery of the will. 
Misrepresentation by a party to a compromise, however in- 
nocent, affects its validity just like fraud. In Bzbee ‘Solomon v. 
Abdool Azeez? the Court had sanctioned on behalf of a minor a 
compromise entered into on the basis of a representation* by the 
defendants in an application for probate as to the value of the 
estate out of which the minor had a right to share. The estate 
being subsequently found to be larger, the compromise was set 
aside, on the ground that even though there was no actual fraud, 
the compromise had been made under a misapprehension of a 
material fact caused by a misrepresentation. The judgment of 
Sir Richard Garth, C. EF., was also rested on the ground ofa 
common mistake of fact within the meaning of S. 20 of the 
Contract Act. In Leonard v. Leonard,? a deed of compromise was 
procured by the opinion of counsel upon a case laid before him, 
prepared by the defendant’s agent, which stated that the estates, 


the subject of the compromise, were held under a joint tenancy, 


while they were really held incommon. The compromise was 
held invalid, and it was laid down that it was essential to the 
validity ofa compromise that both the parties should bein equal 
ignorance, and thata compromise of rights doubtful in point - of 
law, but founded on a misrepresentation or suppression of facts 
within the knowledge of one of the parties only could not be 
supported. 

‘It is when we come to the consideration of mzstake, as one 
of the invalidating causes of compromises, that we find much 
difference between this class of contracts and others. Ordinarily 
-a mistake common to both parties on matters of fact, or right, 


1. (1884) 9 P. D., 210. 3. (1812) 2 Bal & B. 171 
2, (1881) I, L. R. 60 687, 
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essential to the agreement, is fatal to its validity. See Cooper v 
Phibbs*. Mistakes aze either bilateral, or unilateral, and mey 
be either in regard to facts, or to law. With regard to bilateral 
mistakes of fact, if the minds of the parties are addressed to tke 
matter in respect of which the mistake is committed, and witha 
full knowledge of the doubts and difficulties that arise, the par- 
ties come toan agreement, the Court will not be disposed to 
disturb the agreement—Pickering v. Prckering.2 But if the paz- 
ties take a fact for granted and no doubts or difficulties are pre- 
sent to their minds, the ordinary rule prevails, and the agree- 
ment will be void— Gzbsons v. Caunt*; Harvey v. Cooke* ; Lawton 
v. Campion.” See KERR on Fraud 4th Edition, p. 474. For 
instance, if, asinthe case of Rajunder Narain v. Bijat Govind,? 
there is a contest between a person claiming as adopted 
son and the heirs of the deceased, and the parties entertain boz- 
fide doubts as to the fact of adoption, and enter into any arrange- 
ment, the “arrangement wili be binding, even though the adoption 
is not true. Whether bilateral mistakes of law afford any ground 
for avoiding compromises isa matter which is not free from 
perplexity according to the English authorities. Lord Eldor ` 
drew a distinction in Szockley v. Stockley,” between cases where 
there is a doubt raised between the parties as to their rights and 
a compromise is made upon the footing of that doubt, and cases 


where the parties act on a supposition of right in one of the parties 


without a doubt upon it, under z mistake of law. ‘This distinc- 
tion had been denied in the earlier cases of Cann v. Cann 8, and 
Stapilion v. Stapilion ?. And the distinction does not seem to 
have been since followed, at any rate with regard to pure mis- 
takes of law unattended with any mistake as to the facts to 
which the law hasto be applied. Ifthe parties act in ignorance 
of a plain and established doctrine of law, the English Courts of 
Equity strive to release zhe parties fromthe position in which 
they have placed themselves, irrespective of the inquiry whether 
the point was doubted by the parties or not—Naylor v. Winch,1° 





(1867) L. R. 2 H. L. 149. 
(1841) 2 Beav. 31 and 66, (1721) 1 P. W. 727 

(1799) 4 Ves 540, (1739) 1 Atk. 2, 5, C. 8 White & 
(1827) 4 Rus. 34, 58. ;Tuder L,C. (Equity) 920. 
(1854) 18 Beav. 87. , 0. (1824) I Sim. & Stu, 555 S. 0, 24 
(1839) 2 M.I.A. 181 at £44. R. R. 227 (233) 


(1812) 1 Ves & B. 23 : 35 E.R. 9, 
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It is, however, extremely difficult. to demarcate between priciples 


which are clear and principles which are not clear, and the rule 
will give rise to great uncertainty in the law. The tendency of 


the Courts, however, is to narrow the exceptions to the rule 
that ignorance of lawis no excuse; and it may be stated that 
a mere naked mistake of law, unattended with any special 
circumstances, will not induce the Court to interfere—Stewart 
V. Stewart;+ STORYS Egutty, S. 138; KERR on Fraud, p. 474. 
A compromise in this respect differs from a release. A re- 
lease in ignorance of facts or of legal rights can always be res- 
cinded—see Groves v. Perkins;? Pusey v. Desbouverte;? Macarthy 
v. Decatx.* As pointed out by the Lord Chancellor in 
Leonard v. Leonard,” a release proceeds on the assumption that 
the party is aware of what legal right he is releasing, but a com- 
promise is based on the ignorance of the parties as to their 
mutual rights. Under the Civil Law, relief would be given in 
case of an error of law in regard to heirship. A nephew, who 
gave up to his uncle the whole estate of another deceased uncle 
under the impression that the uncle was the sole heir, would be 
restored to his rights. See Domas Czvzf Law" B.I. Tit 18 Sec. r. 
In India the rule which relieves against a mutual mistake of a 
plain and settled principle of law has not been tollowed, at all 
events in the case of family compromises; and the test has been 
declared to be merely whether the parties considered the matter 
tobe a doubtful point or not. In Ram Nirunjun Singh v. Pra- 
yag Singh®, an arrangement between brothers was upheld, where- 
by a step-brother was granted a right of succession to the estate 
of his step-brothers, equally with their brother of the whole 
blood. Though the parties acted in ignorance of the law, the 
compromise was held binding. Where the mistake is on one 


side‘dnly, if the other party is aware of the true state of the facts 


or law, and is also aware that his opponent is labouring under 


a mistake, but stands by and does not correct the false impres-. 


sion of it, the other party, though not aware of the fact that 
his opponent is under a mistake, fails in his duty of volunteering 
materia] information, it is submitted that the compromise cannot 


err f t 





<1, (1839) 6 Cl. & F 694. . 4. (1881) 2 R &.M 614. 
2. (1734) 6 Sim 576. | 6. (1812) 2.Ball & B 171, 


3, (1734) 3 P. W. 3x6, "oe 6G (1881) 1. L. R. 8.0 138. 
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stand—Pickering v. Pickering’; Harvey v, Cooke. In Smithy. 
Pincombe?, a married woman sued to set aside a compromise of her 
tight to certain real estetes as having been fraudulently obtained. 
It was laid down by Lord Truro, that torendera family compro- 
mise binding, there mus: be an honest disclosure by each party to 
the other of all such mazerial facts known to them relative to the 
tights and title of either, as are calculated to influerce the judg- 
ment in the adoption of the compromise, and any advantage taken 
by either of the parties of the known ignorance of the other of such 
fact would render the compromise void in equity and liable to be 
set aside. Where again there is error on one side in a matter of fact 
which, though not included in the compromise must be regard- 
ed as the implied condition or foundation of the compromise, the 
agreement fails, irrespective of the state of knowledge of the 
other party—TZvigge v. Lavaile*. The case of Bzbee Solomon v. 
Abdool Azeez, © already quoted, willalso serve as an.illustratic s. 
But where a party to a compromise is influenced in his motives by 
a mistake on a matter which is not the foundation cf the agree- 
ment, and the other side has no knowledge of either the facts or 
the mistake, the compromise cannot be annulled. In Attorney 
General v. Tomline®, the action was by the Crown for damages 
for trespasson a mine. Thedefendant, under an erroneous impres- 
that he had received a* larger royalty from his lessee than he real- 
ly had, consented to a sım being fixed as damages. It was 
decided that the judgment could not be set aside on the ground 
of mistake except for reasons sufficient to set asida an agree- 
ment. | 


_ Inthe matter of consideration also, compromises are to 
some extent different from other contracts. The clatm which 
is compromised may turn out on subsequent investigation to 
have been entirely unfounded. It may be that the claim is 
utterly bad in law and cannot be sustained in a Court of Justice. 
Yet if the parties entertain a dona fide doubt about the claim, the 
compromise is valid—#xprate Lucy,” The consideration for the 
contract is not the sacrifice of a right which actually exists, but 


1. (1841) 2 Beav. 31 (56), N. 5, 261. O 


2. (1827) 4 Russ. 58. : 5. (1881) I. L. R. 6 C 687. 
3. (1851) 3 Mac & G, 653. 6, (1878) 7 Ch. D.. 388.: ` 


4. (182) 16 moo, P.C. 276: 9Jur. 7. (1853) 22 L. J. Ch. 732, 
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the mere abandonment of a clatm which the claimant honestly be- 
lieves he has a chance of prosecuting to success—Harvey v. 
Cooke.) 


The tendency of the Courts to uphold compromises, what- 
ever may be the actual foundation of the claim, so long as it is 
honestly believed in, is most pronounced in the case of family 
artangements—Cannz v. Cann?; Stapilion v. Stapilton®, These 
arrangements are viewed with great favour by the Courts, pro- 
. vided they satisfy the essential condition of fair and full dis- 
closure of all material facts, a condition which is most rigorous- 
ly enforced in this class of compromises. l 

In Gordon v. Gordon*, an agreement between two brothers, 
the younger of whom disputed the -legitimacy of the elder, for a 
division of the family estates, was rescinded after the lapse 
of 19 years, the younger brother having been apprized at the 
time of the agreement of a private ceremony of marriage be- 
tween their parents and not having communicated it to the elder. 
Lord Eldon observed : “ Where family agreements have been fair- 
ly entered into without concealment or imposition upon either 
side, with no suppression of what is true, or suggestion of what 
is false, then although the parties may have greatly misunder- 
stood their situation and mistaken their rights, a Court of Equity 
will not disturb the quiet which is the consequence of that ag- 
reetnent; but when the transaction has been unfair and founded 
npon falsehood and misrepresentation, a Court of Equity would 
have very great difficulty in permitting* such a contract to bind the 
parties. ‘Though family agreements are to be supported where 
there is no fraud or mistake on either side, or none to which the 
other patty is accessory, yet where there is mistake, though in- 
nocent, and the other party is accessory to it, the Court will in- 
terfere. In contracts of this sort, full and complete communi- 
cation of all material circumstances is what the Court must 
insist on.” 

In Greenwood v. Greenwood, it was laid down by Lord 
Justice Kuzght Bruce, that “in order that atrdusaction not other- 
wise valid may be supported on the ground of its being a family 
1. (1827) 4 Russ 34, 58 8.C. 38 E.R. 717. 3. (1789) I Atk, 108. 0,26 E.R.I. 


2, (1721) 1 P. W, 723 S.C, 24 B.R. 586. 4. (1821) 3 Swans 400 8.0. 36 E.R. 910, 
5. (1863) 2 De G. J. & 8. 26 8.0, 46 B.R. 285, l 
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arrangement, there must be a full and fair communication of all 
material circumstances affecting the subject-matter of the agree- 
ment which are within the knowledge of the several parties, 
whether such information be asked for by the other parties or 
not. In the case of family arrangements this Court expects and 
requires the most perfect bond fides.” In the case of flarvey v, 
Cooke*, already quoted, an arrangement was held bad as a family 
compromise for want of full disclosure of the legal opinions re- 
ceived by the defendant, and of the state of the accounts. In 
Ram Nerunjun Singhv. Prayag Singh?, the same principles 
were held applicable to compromises in India. A family com- 
promise which satisfies all the conditions we have stated above 
will be binding on the parties and their heirs. Neither they, 
nor their heirs can be afterwards permitted to contend that there 
was no consideration for the sacrifice of rights involved in the 
compromise. To the extent that the parties have at the time 
powers of dealing with the property which is the subject of 
com promise, it will conclude all persons who claim as heirs of 
the parties, or are represented by the parties to the agreement. 
If, for instance, the manager of an undivided Hindu family or a 
‘widow in possession enters into an arrangement with other mem- 
bers of the family for the settlement of disputes with them regard 
ing the family property, if the arrangement is such as a prudent 
and reasonable man acting for the benefit of the estate will enter 
into, it will bind respectively the junior members or the persons 
who succeed to the widow. The question in each case will be, 
what are the legal powers of disposition over the property in 
dispute possessed by the party professing to abandon his rights. 
The party in whose favour" the abandonment has been made 
will be entitled to all the rights which the other party has profes- 
sed to confer, and is legally capable of conferring. Ifthe party 
giving up his rights has only a limited interest in the property, 
the other party can obtain vo larger interest by the mere fact of 
the arrangement being of the nature of a family compromise. To 
sum Up, a Compromise can be avoided on nearly all the grounds 
on which any other contract can be avoided. 

The authorities already quoted establish that a compromise 
which has passed ` into a decree is exactly on the same footing 


Sete a 


1, (1827) 4 Russ. 34, 58 8.0, 38 E.R, 717, 2, (1881) 1.L. R. 80, 138, 
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as any other compromise and is liable to be vacated on the same 
grounds. [See also Surendra Nath Ghose v. Hemangint Dasi? :— 
Ep.] There are two remedies available to a party aggrieved, 
one by a review and the other by a fresh suit. Though the former 
remedy is pointed out as the more appropriate one in Aushootosh 
Chandra v. Tara Prasanna Roy,* the absence of a right of appeal 
in case of rejection of the application for review points out the 
latter course as the safer one. The remedy by anew suit has 
also the approval of the English authorities—Davenport v. Staf- 
ford. * Though Mr. Justice Wilson, in the case of Aushootosh 
Chandra v, Tara Prasanna Roy,” professes to adopt the principle of 
the decision in Gzlbert v. Endean,* it does not support his opi- 
nion, but is, on the other hand, quite contrary to it. The Court of 
Appeal held that the proper mode of questioning the validity 
of the compromise would be by a fresh suit and not on an ‘appli- 
cation to enforce the decree, but, as the objection had not been 
taken inthe lower court, and the decision was right on the 
merits, their Lordships confirmed it. [As to the so-called doctrine 
of election ot remedies, see Mussamut Gulab Koer v. Badshah 
Bahadur” — ED.) 
i 5. S. 
[The cases upon this subject siuce this article was penned 
are pretty numerous. As we find it difficult to introduce them 
without changing the substance of the article and as it is desi- 
rable to preserve intact what has been written by theable con- 
tributor who has now retired from the Bench we have not embo- 
died all of them.—ED.] 


a NS oS, 


l PARASARA MADHAVIYAM. 

By this, the controversy even on the subject of marrying 
one’s maternal uncle’s daughter is disposed of, for the texts 
forbidding such matriages apply (or relate) tothe offspring (male) 
of women married in the forms beginning with the Gandharva, 
as inthose cases safindashif (between the woman and her 
parents) does not cease, but not to the offspring (male) of women 


married if the forms beginning with the” Arakma, as there are 
1, (1906) 1. L. R. 34 C. 83 (89). 2 3. (1845) 8. Bcav 503 S.C. 50 E.R. 198. 
2. (1884) 1. L. R, 10, 0.612. °° — & ' (1878)9 Ch. D. 259, ` 


5. (1909) 13 C.W.N. 1197, 10 C.L.J. 420, 
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Sruti, Smriti and the practice of good men favouring (or sanc- 
tioning) them (marriages) and as in these cases sapindaship cea- 
ses. The forbidding texts are (the following). Among them, Sd/- 
dtapa:—“One of the twice-born classes having married one’s 
maternal uncle’s daughter, a woman of the mother’s gofra, or a 
woman having the same pravara, should perform chdndrayana 
penance.” Also, Pactinast:—‘‘We learn’ (from the sruti) that 
daughters of the father’s and mother’s sisters and of the maternal 
uncle are regularly? (7.2, equal to) one’s sisters, and that one 
should avoid them.” Also, Szaztu:—‘All the wives of (one’s) 
father are (one’s) mothers; their (z.¢., fathers’-wives’) brothers are 
maternal uncles; [their sisters (are) mother’s sisters*] ; and the 
daughters of these are (one's) sisters; and their offspring are 
sister’s children : otherwise they would cause unlawful intermar- 
riage” Vyasa :—“ Mcther’s sapindas should be carefully avoided 
by the twice-born.” 


But how can these texts which are of general applicability 
be limited (or relate) to special cases? We say by force of spe- 
cial texts. Thus Manu says*—‘‘ Having approached the 
father’s sisters daughter, mother’s sister’s daughter and, 
(daughter?) of mother’s iutimate® brother (who are like a) sister, 
one should perform ckândråyana penance. A wise man should 
not receive these three in marriage.” ‘Szs¢er? is an adject- 
tive qualifying ‘father’s sister's daughter? and the rest. 
‘Intimate qualifies ‘mother’s brother.’ The word ‘daughter’ 
should be supplied there. ‘Znéimate, t.e., closely related ż.e., 
a sapinda ‘The meaning is a brother of (his) mother married 
in the forms beginning with Gandharva. By the words “fathers 
sister's daughter” also is intended to be expressed father’s 
Sister married in the forms beginning with Gandkharva 
whose sapindaship has not ceased. It is then that the 





I, Whenever the word Rara is used by the writers on Doarmasastra it is in. 
tended to convey the idea that th2 fact is ascertained from a Sruti or Vedic tezi 
known to the writer :—ED. 

2. The Sanscrit word used is qid: 

3. This is not found in the Telugu Edition. . 

4, Ch. XI, § 171,172 Sacre? Book, Vol. ZXV p. 

5. Thereading in Manu is TAMU AI mother’s brother's daughter.) 

6. For the special use of this term in this connection, see commentary :— ED. 
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adjective ‘sister’ applied to her daughter would have a meaning; 
as there is cessation of sapimdaship, in the forms of marriage 
beginning with Brahma the word ‘sister’ would be inapplica- 
ble. The same principle should be applied even tothe case of 
mother’s sister’s daughter. Hence, on the strength of the text 
of Manu containing the words WARTA (sister) and ang (intimate), 
the general prohibition is limited to special cases only. [But 
then inthe forms of marriage beginning with the Brahma, 
would not marriage follow of the mother’s sisters daughter 
as of the maternal uncles daughter? Not so: Because 
in that case a prohibitive *Swrztz may be deduced (presumed) 
from (in respect of) what is disapproved of by good (or singa) 
men. 1) 


Yajnavalkya says? that what is disapproved of by good (or 
eminent) men should not be followed — But what is hated by 
the world and (therefore) does not lead to heaven, let him not 
do, though it be not at variance with the law.’ | 


Though marrying one’s ‘maternal uncles daughter i is dis- 
approved ot by the good (or eminent) men of the North, still as 
the good (or eminent) men of the South practise it, this practice of 
the Northerns is not reprehensible (contradictory). Nor should the 
(practice of the) Southerns be suspected of having its source (or 
having originated) from passion?,as such marriages are practised 
by persons who have indeed investigated what are the Vidhis 
(t.e. affirmative injunctions or texts prescribing acts). and the 
Nishedhas (7.¢., texts prohibiting acts, z.¢., negative injunctions). 
But the marriage of mother’s sister's daughter is disapproved of 
by the irreproachable practice of good men. There are Srufr and 
other texts sanctioning (or favouring) marriage of a maternal 





1. The following occurs in the Telugu Edition in lieu of the portion in brackets. 
«For the word ‘sister’ would be inapplicable to the’ case of the forms of marriage 
beginning with Brahma, where sapindashtp censes. The same principle applies to the 
case of the mother. The marriage of one’s maternal uncle’s daughter is disapproved 
of by the good men ‘of the North. But in the case of the good men of the South, who 
follow it, the marriage of one ’3 mother’s sister’s daughter would become (legal) as is 
the marriage of one’s maternal uncle’s daughter. Not sv : for it being ‘disapproved of 
by good men, the Smritis PA it would take effect, 3 
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3. If a practice can be said to have its origin in qN] (desire or mental affection, . 


no vedic text can be presumed in-support of the practice :—ED. 
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uncle’s daughter. Out of these, the wording of the sacred text? 
is? +—“O Indra! come to this sacrifice by commended paths and 
be propitiated by (or taste with pleasure) this portion (offered by 
us): ‘ney have offered this prepared vapa, (sacrificial oblation) 
as your portion like the maternal uncle’s girl and paternal aunt’s 
daughter.” The meaning is this;—O Indra! You come to this our 
sacrifice by commended paths*,and having come, taste with plea- 
sure this portion giver by us. They have offered you the wapa 
prepared, 7e., dressed with ghee, &c. There are two illustra- 
tions to this (¢.¢., tha: the wapa will be propitiable to you). As 
a maternal uncle’s girl, że, daughter, is the portion of the 
sister’s* son, z.e., may be taken by him, z.¢., is fit to be married 
by the sister’s son and as father’s sister’s daughter is the portion 
of the son’s son”, ever so this is your portion known (sacrificial 
oblation) as vapa. Alsoin M ajasaneyaka:—‘* Therefore from a 
common person the eater and the eatable are born: may we (the 
eater and the eatable) meet at the third or? at the fourth.” From 
a common, 2. é., the same person the eater, 7. e., enjoyer, and the 
eatable, z. e., the perscn to be enjoyed, both are born: and these 
two resolve together, ‘may we meet, 2.¢., marry, et the third or 
fourth person beginning from the common ancestor. Though 
this (passage) is only eulogium, yet itis an authority as to the 
matter of its ownor inherent meaning (z. e, as to the matter 
contained therein) as it is not in contradiction to any other autho- 
rity or proof, and as the texts which (apparently) contradict this 
have been explained (eway) as having reference to one who 
is the mother’s sapinda®. Hence, being strengthened (reitera- 
ted or corroborated) by an uncontradicted eulogium, it is possible 
to infer (or presume) a vidhi (ordinance) as in the case of ‘ plac- 
ing above.’ Thus, in the matter of Pretignihatra?, the S7ztz 





1. The Sanskrit word is Tagi; 
2, Rig Veda Samhita Mardala VII Sukta 4, 


3. According to some the reading is ad: Ge instead of ad: 
4. Daughter's in the Teluga edition, The meaning is the same, i.e., the son of the 


maternal uncle’s sister. 
5. The grandson (qra) i.e., son’s son of the father’s sister’s father. 


6, Another reading is arfaa, Aas aa 


“7 || The meaning then is ‘ anc as there are no texts contradicting (this) and as such 


texts have been explained to relate to girls who are sapindas of the mother. 
7, Purva Mimamsa, Adhyaya IH, Pada IV, Adhikarana V (Vartika 15). 
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says:—'' He shall follow, placing the samtth (sacrificial stick 
used as fuel) at the bottom, for indeed it is placed at the top in 
the caseof devas.” Here having ordained the placing of the 
samith with incantation of manfra beneath (ze., in the lower 
portion of) the oblation (relating or) sacred to the Manes, (it is 
stated) in the rest of the same sentence that in the offerings to 
Devas the placing ofthe samth-is above the oblation.” The 
question is: Is this (fatter) a eulogium or an ordinance? As to 
this the objector’s argument is that it is aeulogium because it 
states the same as the vidhi by reason of its praising the vidhi 
“placing under.” It would be proper to extol (one fact) 
by reiterating a well-known fact. ‘Placing above’ is not a 
well-known fact anywhere and consequently cannot be used 
to extol (another fact), and therefore it being new matter is 
to be construed asa vidhi (an ordinance), even though it has 


to be admitted that the sentence has to be split. Similarly, 


with reference to the text “may we meet at the third genera- 
tion” and others-by the fact of their laying down new matter 
an ordinance that one shall (?) marry one’s maternal uncle's 
daughter is inferred. Therefore, this marriage is sanctioned by 
Sruti! And it has been shown that Smrzzs allow thé marriage 
of the maternal uncle’s daughter by causing cessation of sapinda- 
skip in forms of marriage (of mother) beginning with the Brahma. 
And the practice of good men of the South has been quoted as 
blameless. | 
But some are of opinion that the marriage of the maternal 
uncles daughter is conformable to law (dharmya) in particular 
countries even with respect to forms of marriage (of mother) 
beginning with the Asura. And they also quote the (following) 
texts:—Amongst them Saudhayana,? : “ There is difference in 
five matters—In the south eating with one whose Upanayana 
*has not been performed, and with one's wife; eating stale (or not 
fresh) food and marrying maternal uncle’s daughter and father’s 
sister’s daughter. And similarly inthe North, selling wool; 
drinking spirits; dealing in animals having a double row of 
teeth*; living by arms, and sea voyage. One (man) practising 
1. The Calcutta Editron reuds sestra instead. 
2, Baudhayana Prasna |, Adhyayal, Kanda ii § 1 and 2 to 6. Sacred books of 


the East, Vol. XIV, Part 2, page 146, 
3. Such as horses, £C, 
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(them). in the other (country) becomes blameable and so, that 
other in (this) one, owing tothe authority of the (practice. of 
each) country.” ‘One, z.e, the southerner, ‘in the other,’ z.g., in 
the northern country, contracting connection by marriage with a 
maternal uncle, becomes blamable ; but not in his own country. 
Similarly ‘ That other,’ ¢¢., a northerner, ‘in (this) one,’ z.¢., in 
the southern country, drinking spirits and doing other acts, is 
blamable, but not in his own country. Why? ‘ Owing to the 
authority of the country.” The meaning is the authority.of conduct 
(of virtuous men) is confined to the country (in which such. con- 
duct is regarded as authoritative.) And. thus Devala :—" Tt is 
stated in the Smriti* that what is fixed as lawful conduct in a 
certain country, that conduct should be followed in that country 
but not in another country.” Bhrign ({states)?: Whatever, may 
be the law (dharma) fixed ina country, town or.viilage or ina 
city (of people) versed in the three Vedas, that law should not 
be disturbed. ” But if the conduct of good (men) is to. be 
taken as an authority, marrying one’s daughter would. also 
become possible, for Prdjapaf did so. So runsthe Sruti’: 
“ Prajapati coveted his dauzhter.” Not so, for the rule is 
“do not follow the conduct of devas.” Therefore Baudhayang 
says“ :- :—“ What has beeri done by devas and by rashes, should not 
be followed by men: they (men) should only do an act ordained 
(or stated) for them.” Thus the marriage of maternal uncle’s 
daughter is established” by the very ordinance who is not 
(his) sapinda ” kc, by limiting it to (female offspring of women 
married in) the forms beginning with the Brakma stated already 
and by restricting it to particular countries." 


l. Telugu Edition reads instead “ Bhriga directs.” 2. Some omit this. 
3. Aitareya Brahmana III. iif § 33. See the explanation of this Srati by Kumar- 
illa Bhatta., 7 >à ; 4. 1, 1,2 § 12. 


5. The Telugu Edition baa “ well- kuawa” instead, 

6. Madhava in his Jaiminiya Nyaya Mala expresses himself opposed to this mar-: 
riage. (This is, however, a mistake, He is stating there the opinion of Kumarilla 
Bhatta in his Tantra Vartika. Kumarilla’s argument is that there isa Sruti prohibiting 
2 maternal uncles daughters marriage. From the Achara favouring such marriage, 
x smriti ordaining such marriage may be inferred. From this inferential Smriti a 
Srati may be presumed. But such inferertial Smriti and Sruti cannot be presumed 
when there is an express Smriti prohibiting such marriage. Madhava’ a argument here. 
is-that there is. an.ex press Smritifavouring such. marriages (see. his. explanation. of the_ 
text “Who is not his sapinda, 40") and that no questien arises as to a Smriti having to 
beinferred from conduct or usage, Therule of construction is. thet as between a 
Pratyaksha Smriti and an Angmara Smriti the former will prevail and not the 
latter :—Ed.] : 
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“Junior” t.l., less in age and size of body. On the inferi- 
ority of years Manu states? how much (she should be younger in 
age)—'* Let a man of thirty years wed an agreeable maiden of 
twelve: or let a man of thrice eight years wed a maiden of eight, 
“when hurried owing to religious rites being lost.” Also [*514] 
Brehaspatt: —“ A man of thirty years should take to wife a 
maiden often years who has not attained puberty ora man of 
twenty-one may take one ofseven years.” Alsoin Vishnu 
Purana? — One should take to wife (a maiden) whose age is to 
his as one is to three.” 


“ Free from disease ”—7z.e., free from incurable diseases ` 
such as consumption. | 


“Who has brother”—z\¢., one who has a brother, elder or 
younger. By this (any) doubt as to her being a putrika ‘ap- 
pointed daughter) is rejected (excluded). Therefore Manu 
says? :—“ Her who has no brother, or whose father is not known, 
a wise man should not marry for fear she might be of the nature 
ofa putreka” (“Or whose father is not known” 7.e.)—She 
whose father’s intention to make her a putrika (appointed ; 
daughter) or not is not known should not be married. The 


implied sense (Amma) is that, where no such doubt arises, a 
man may marry (a maiden) even though she has no brother. 
By saying “or whose father is not known” it isto be inferred 
that a maiden daughter becomes a putrika by mere resolve on 
the part of the father without any understanding with the 
bridegroom. And so Gautama* says:—“ In the Opinion of some, 
one becomes a putytka by mere resolve; for fear of it, one should 
not marry a brotherless (maiden).” Also Manu’ :— A sonless 
man may make his daughter a putrtka by this formality :—The 
child that is born to this woman, may it be the offerer of svadha 
(funeral oblation) to me.” If an arrangement be made with the 

1. Ch IX, § 94, Sacred Books Vol, XXV. p. 344. ; 

2. III, Ch. 10, § 15. 

3. Ch, II, § 11, Sacred Books, Vol. XXV p. 77. [There are various interpreta, 
tions placed upon this verse. It -is not” necessary to discuss ‘them’ here. Madbhava’s—— 
interpretation is different from any of these.—Kullukabhatta states ¢hat this verse 


does not shew that a putrika may be made by mere resolve of the father and rot by 
arrangement with the bridegroom :— Ep, | 


4. Sacred Books Vol, VI, Part.1,-Ch. 38, § 19 and 20 pp. 301, 302. 
5. Ch. IX, § 127, Sacred Books, Vol. XXV Pe 352, 


R 50 
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bridegroom, the appointment of a putrzka is clearly. known. 
This arrangement is shown by Vaszshia’ :—‘‘I shall give you 
(this) maiden adorned, who has no brother: the son that is 
born to this woman, may he be my son.” The reading, according 
to some, is “may he be our son.” In the case of this putrekea 
also, as in the case of the forms of marriage beginning with the 
Gandharva?, her relation with her father and others as sapında 
and sagotra does not cease. Hence, Lougdksh? says: The 
son of a putrika should offer pinda and water to his ‘mother 
was belonging to the gora of his maternal grandfather: so says 
Prajapati.) Hence, one who suspects the case ofa puirtka as 
detailed above, and desires to have sons (of his own) should 
marry only one who has a brother, 


“Not born of the same arsha and gotra.’—'‘Arsha” 

T.e., belonging to a 72542, t.e., pravara. This means the group of 
vishes differentiating from the *zskz who isthe founder (or origina- 
tor) of the go¢ra. For instance, Angirasa and Brihaspate are 
riskis differentiating from Bhkáradvåja the originator of the gotra: 
hence (people) make use of (the following expression)}—‘I am of 
Angivasa, Barhaspatya, Bhéradvadja gotra” So should other 
instances be construed. Gora is well-known, as the line of des- 
cent (Vamsaparampara). The bride who is not of the same 
gétra or pravara as the bridegroom is fit for marriage. In some 
cases although there may be difference of go?ra there is same- 
ness of pravara. For instance: those who belong to different 
gotras such as Vajfavalkya, Vadhula and Mauna and Mauka? 
have the same pravara—Bhdrgava, Vitahavya* and Sdvetasa. 
Hence, in the contingency of marriages (among them) in order to 
forbid such (inter) marriages, it is said “ one who is not born 
of the same drshka (pravara)." In some cases although there may 
be difference of pravara there is sameness of gotra. For in- 
stance in “ Angrasa, Ambarisha, Yauvandsva” and in “ Mand ha- 
trt, Ambarisha, Yauvandsva,” though there is difference of pravara 
with respect to Amgivasa and Méandhdirz, the gotra Vauvandsva 
AGA NG Na, A naa 

1. Sacred Books Vol. XIV, Part 2, Cb. 17 517p. 86. 
3, Tie, as the connection of Sapinda and Pravara of the father does not 


Cease in the case of a maiden married in the Gandharva, &c. forms :—ED.] 
3. For Hama another reading 18 TAI. ; 


4, Strictly Vaitahavya,. 


LI < THE MADRAS LAW JOURNAL, 395 
is the same. Hence, to forbid marriages in such cases, [differ- 
ence of gifra is mentioned.?] The originators of gévds are 
chiefly eight 7zshzs,—the seven rzshis with Agastya as the eighth. 
Thus Baudhayana says:—|“ Vesvdmitra, Jamadagni, Bhéradvaza 
Gautama, Atri, Vastshia, Kasyapa—these are the seven rishis, 
The offspring of these seven rishis who have Agastya as the eighth 
are said to be of their go¢vas."] Even in another smriti (it is 
said?:—“ Jamadagni, Bhdradvaja, Visvdmitra, Atri, Gautama, 
Vastshta, Kasyapa are rishis who are the authors (or originators) 
of gôtrås. Their offspring are considered to be of their gofrds.” 
Of these gézrvds, the sub-divisions are a thousand (innumerable); 
but their groups are forty-nine. Thus Baudhayana :—“ There 
are thousands, millions, and ten millions? of géfrds ; their 
pravaras are forty-nine as stated by rzshzs.”9 The sameness and 
difference of gé/rds and pravaras are well known by (may be well 
understood from) the pravara works of Baudhdyana, Kåtyáyana, 
Visvàmitra, Garga and others. Nor should it be suspected that 
the sameness of géfvd and pravara together is the cause of ex- 
clusion, for each of them (separately) is stated to be blameable, 
Thus Baudhayana* says*:— Should he unknowingly marry a 
female of the same gééra@ he should maintain her as (his) mother.” 
Also Satatapa® :— Marrying a woman of the same gétrd or of 
the same prawara, one should abandon her, the expiation is 
Taptakrichhra.” Apastamba : :—“ Having married a maiden of 
the same gétra and pravara, having had counection with her 

and having raised children on her®, one even ceases to bea 


Brahmin. > 
CoG; 





CRITICAL NOTES, 
Vishvanath Chardu Naik v. Subraya Shivappa 
Shetti—l. L. R. 15 B. 290.— —TThe decision in this case is of con- 
siderable importance with regard to one of the questions decided, 


SSS ea ee ee ae OL Na ee E oe eo Wa ee 
Wa The Telugu. Edition bas, “it is said oue not porn: of the same gotra and 


pravara. y 
2. wane readings omit all the’ passages within square brackets. 


3. WaT The proper meaning is kofi or-ten millions, -Monnier Williams 


states it js hundred millions.—ED. 
4. Sacred Books Vol, XIV, Part.2, page 2 216. 
5. Telugu Edition, Ch, 6, $ 3. 


6. Instead of Tea others read TAMA A STS, According to 


this the meaning is having raised (offspring) (who are regarded as) chandala. 
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as it is of frequent occurrence. The material facts may be very 
briefly stated as follows. Plaintiff was the purchaser of the right, 
title and interest of one H. K. Saheb in certain lands sold in 
execution of a mortgage decree obtained agairst H. K. Saheb 
by one Vitoba. When the lands were attached by Vitoba) 
the defendants objected to the attachment on the ground that 


. they held them on a permanent lease. The Court, after in- 


quiry, allowed the claim, and ordered the property to be sold, 
subject to the defendant’s right over them. In the procla- 
mation of sale, however, the Court stated that the claims of 


. theintervenors were not vouched for. The plaintiff, having 


purchased the lands at the auction sale, sued, more than one 
year after the date of the order on the claim petition, to recover 
possession from the defendants. The defendants contended 


before the High Court—(z) that the plaintiff, having purchased 


the land subject to their permanent lease, was estopped from 
subsequently denying it ;(2) that more than one year having 


elapsed since the date of the order allowing their claim, 
the suit was barred by limitation. The Judges (Birdwood 


and Parsons JJ.) overruled these contentions, but on different 
grounds with regard to the second question. On the first 
question, Birdwood J. observed that there was no estoppel 
in the case because “in the proclamation of sale, it was exe 
pressly stated that the Court did not guarantee the title of 
intervenors.” Parsons J. Held that the statement of the 


‘claims of intervenor cannot bind the purchaser, they being 


inserted for his behefit. On the second question *Azrdwood 
J. held that as an order under S. 283 [New Code, O. KZI, 
R. 63] is conclusive unless set aside within one year, only 
as against “the party against whom an order under Ss. 280, 281, 
or 282 [New Code, O. XXI, Rr. 60-62] is passed,” the purchaser 
was not bound by it. He held that “the purchaser at a Court 
sale is not a party, or the representative of a party within the 
meaning of 5. 244, C. P. C.” [New Code S. 47] and disagreed 
with the District Judge, who held that “ the plaintiff is bound by 
the order as he. must be taken to be an ex fost facto party to the 
execution proceedings, who failed to sue within a year from the 
date of the order.” Mr. Justice Parsons took a different view 
on this question. He held that the adjudication on the defend- 
ant’s claim was unauthorized under Ss. 280 to 282, C. P. C., as 
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they do not provide fora case where an occupancy tight is 
claimed. But he was of opinion that the purchaser was the re- 
presentative of the judgment-debtor. He says: “On his (2.8.5 
the purchaser's) purchase, he steps into the place of the . former 
owner of the property, and itis quite open .to him to exercise 
and use all the rights and remedies that the owner had.” ‘The 
learned Judge is, no doubt, quite right in observing that the ques- 
tion whether au intervenor has a permanent lease-hold interest 
in the lands attached is not one falling within the provisions of 
Ss. 280 to 282, C. P. Cl, The order, therefore, allowing the 
claim could not be said to be legally valid as against the judg- 
ment-debtor. As the owner himself was not bound by the 


A, 
1. [It does not appear clear why the question whether an intet venor hasa 
permanent lease-hold interest is not one falling under Ss. 280-282, C, P, C. 
Apparently these sections are not very happily expressed and the observation 
of the learned Judge may be due to this cireumstance. But the guestion that 
has to be remembered is whether a landlord’s interest in iinmoveable property 
isattacheable. Surely it isnot exempt from attachment under $. 266, C,P.C, 
Ifa person has only such interest and the right of occupancy is vested in 
another, is not such latter entitled to intervene when the creditor attaches 
the whole interest? Ifthe attachment affects the occupancy tight of the 
tenant, why should not the occupancy-holder be entitled to put ina claim 
under 5, 278 and get an order that his interest isnot attachalle? The 
analogy of the mortgagee in possession seems to bein point. In the latter 
case the equity of redemption is attachable at the instance of the judg- 
ment creditor. But if the latter attaches the whole property the mortgagee, 
, as his interests are affected, is entitled to intervene and get the attachment 
released so faras his mortgage right is concerned. If the language of 
S. 280 is to be literally interpreted,in such a case the only order to be passed 
by the Court is to direct the release of the property from attachment as the 
property is in possession of the mortgagee in his own right and not in 
trust for the judgment-debtor. S. 282, C. P, C., will not govern such a case 
as apparently it is‘confined to mortgages or charges which do not pass the 
possession ‘to the mortgagee, S, 280 refers to the case of a tenaucy and 
enacts that if property is not in the occupancy cf a tenant or other 
person paying rent to the judgment-debtor the Court may release 
the same. But both: these sections contemplate the case of a tenant 
‘who is other than the intervenor, If the tenant himself is the 
intervenor these sections can have no application. S. 278, C. P. C, is 
the section which allows a claim in execution. The language of the section 
is wide enough to include the point under consideration. S. 279 also affirms 
this view. Ss. 280 to 282 refer to the orders whicha Court may passina 
claim proceeding, but these are not exhaustive. It mey be that if an order 
is not one goming under these sections the finality imposed by $, 283 will 
not have operation given to it. So that the order may be questioned at 
any time and a suit may be brought in spite of the order. It will {cllow 
that such a suit need not be brought within the year prescribed by Ati. IT. 
of the Limitation Act :—Ep.] 
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summary order, the learned judge held that the purchaser also 
was not. Mr. Justice Parsons’ view, therefore, is not in agreeme n 
- with that of Mr. Justice Birdwood, that a purchaser is not bound 
by the order against the judginent-debtor. We shall now examine 
somewhat fully the correctness of Mr. Justice Bzrdwood’s view 
that the purchaser does not stand on the same footing as the judg- 
ment-debtor with regard to orders under Ss, 280 to 282. Before 
doing so, wemay be permitted to observe that Birdwood J., to 
some:extent, wanders from the real point when he says: “A 
purchaser at-a Court saleis nota party within the meaning of 
S. 244, C. P.C.” The real question is not whether he is a 
representative within the meaning of S. 244, for in the first 
-place it may be doubted whether it is at all a question relating to 
the exécution of the decree what right a sale confers on the pur- 
chaser; secondly, even supposing that it is so, and that the purcha- 
-ser stands in the judgment-debtor’s shoes, the question is one not 
between the, judgment-debtor and the judgment-creditor, but 
-between the jucgment-debtor and creditor on the one haiid, (their 
interests in this respect being identical) and the claimant on the 
other. The real point inissue is whether under S. 283, the order 
became conclusive against the purchaser, by his failing to set it 
aside within one year. That section enacts that a “ party 
[* 518] against whom an order" is passed” should set it aside if so ad- 
vised, within one year. An order allowing the claim, is of course, 
against the judgment-debter inasmuch as it cuts down his rights 
in the property attached?. There can be no doubt that the order 
equally affects ‘any representative in interest of the judgment- 
debtor, as for. instance, one who purchases or inherits from. him, 
Does it also affect a purchaser at an auction sale ? Or, in other 
words, is such a purchaser the representative in interest of the 
judgment-debtor? Notwithstanding some authorities to the con- 
| trary, it is subinitted that he is. Suppose an intervenor claims 
an interest" in the property attached, and the claim is decided 
against him, and the property 15 afterwards sold by auction, can 
the intervenor sue the purchaser after the expiry of a year from 





1. (We should say that the judgment debtor is not necessavily a party to 
the order. Whether he wasa party to the order would depend on tie cir- 
cumstances uider which the order was madeand the terms ofthe order 
itself. See Muthusewmy Mudaiy v. Ayyalu Bathadu: (1902}13 M. L. J. 367 
(368):—ED. ] i 
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the date of the order? Can he say that S. 283, C. P. C., com- 
pels him to institute a suit to establish his right-to the property 
attached, only as against the parties to the order, and that as the 
purchaser was not a party to the order, a suit -against him is 
maintainable after the expiration of a year? Itseems tous to` 
be clear that the answer must be in the negative; that equally 
against the purchaser and against the re debtor and 
judgment-creditor, the suit, ifany, to set aside the summary 
order must be instituted within one year; otherwise, S. 283 will 
practically be inapplicable as against an unsuccessful intervenor, 
where the property has been subsequently sold, except where the - 
judgment-creditor himself is the purchaser. ‘This could not have . 
been the intention of the legislature. If, then, an intervenor can- _ 
not sue an auction-purchaser for a declaration of his right in the - 
property attached after one year, the principle of mutuality re- 

quires that the purchaser should be equally precluded from-suing - 
the intervenor when his claim is allowed?. To use the words of 
Parsons J., the purchaser “ stands in the shoes of the judgmeut-- 
debtor,” and ‘his rights and liabilities ought, as a rule, to'be co- 
extensive with those of the latter. It cannot be disputed that 
the purchaser purchases only the right, title and interest of the 
judgment-debtor as it stood at the date of the attachment, or in” 
the case of a mortgage decree, at the date of the mortgage [or, we ~ 
may add as is directed by the order in claim proceedings.—Ep.] | 
If before the attachment, the judgment-debtor had made any aliena- 
tion of the lands, it would be equally binding on the purchaser. 2 
To this.rule,no doubt, there is one exception, vizą any aliena- 
tion made by the judgment-debtor to defraud his creditors- will 
be invalid aginst creditors and purchasers at auction, though he 
himself may be estopped from denying their validity. - There. 
may also be instances where even in the absence of an intention 
to defeat creditors, the alienation may be invalid as: against 
creditors and purchasers under the law of bankruptcy. “But with ` 
these exceptions, it is submitted that the right of the purchaser 





1. [When the claim is allowed the property cannot esa matter of fact be 
sold so as to affect the claim so allowed; only what is left after what has 
been allowed for the claimant is sold, and so there can be no conflict. - 
between such a purchaser and the claimant.—Ep. ] 

2. (It does not appear who the claimant was and when. the claim.was. 


ats 


made,—ED.) 
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rare those of the judgment-debtor, and that this follows neces- 
sarily from the principle that what is bought by the purchaser is 
the right, title and interest of the judgment-debtor. Admissions 
made by the judgment-debtor before the date of attachment 
ought, therefore, to be equally valid against purchasers. Being 
made by him at a time wher he had an interest in the property, 
and no interest adverse to the purchaser, and the right purchased 
being the right of the judgment-debtor, the admission possesses 
all the safeguards of truth and fulfils all the requisites neces- 
sary to make it admissible sgainst the auction-purchaser. It is 
also submitted that when the judgment-debtor, by any act of his, 
is estopped from denying the title of another, as when he has 
induced him to buy property as that of a third -person, while it 
really beionged to himself, a purchaser at auction sale would be 
as much estopped as a private purchaser without notice of his 
vendor’s conduct. $. 11501 the Evidence Act seems equally to 
cover the case of both. 

We shall now briefly refer to the cases in which the ques- 
tion, whether the purchaser is or is not the representative in 
interest of the judgment-debtozr, arose fur decision. In Khenum 
Kuree Chowdhrain v. Gour Chunder Mojoomdar?, justices Nor- 
man and Campbell held that an admission by a judgment-debtor 
after an atiction sale of his pruperties is not binding on the pur- 
chaser at the auction sale. “It isa common and weli-known 
principle of the Law of Evidence,” observed their Lordships, 
“that the admissions ofa former owner of property, made after 
he has ceased to have any interest, are not evidence against the 
party in possession” Their Lordships’do not seem to have con- 
ceived any distinction between an auction-purchaser and a 
purchaser at a private sale, or doubted that the admission would 
be admissible if made before the sale. In: Rungo Monee Debra 
v. Raj Coomaree Bibee?, Loch and Norman JJ. held that a 
judgment against the former owner is not binding on au auction- 
purchaser. A Hindu widow obtained against the former owner 
a decree fora portion of the maintenance due to her from her 
husband’s co-parceners, as ifit were a charge on the property in 
the possession of the former owner, while it really was not. 
Their Lordships refused to hold that the decree. was binding on 
the auction-purchaser, and incidéutally observed that an auction- 
purchaser would not be bound also by an admission of fhe judg- 
ment-debtor. ‘They treated the decree as- not affecting the 


1 T i 


1, (1865) 5 W. R. 268. 2. (1866) 6 W. B. 197. 
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property, but only the former owner personally, and distinguished 
the case from Boykuninath v. Ameeroontssat, in which Bayley 
and Norman, JJ. held that a decree deciding boundary disputes 
between the former owner and another was binding on the auc- 
tion-purchaser. If their Lordships were right in holding that the 
decree was not against the property, which seems doubtful, the 
decision is really of no consequence* with reference to the present 
question, but if the decision did bind the property, then their 
Lordships showed no inclination to differ from the case in Boy- 
kuntnath v. Ameeroontssat, which is in favor of the view that 
the purchaser is the representative of the judgment-debtor. In 


Musammat Imrtt Kooer v. Lalla Debee Pershad Si ingh,? Couch Ce 


J. and Aznsle J. held that an admission by the judgment-debtor is 
admissible in eveédence against a publie purchaser, but not abso- 
lutely binding on him, but the case was one in which the admis- 
sion would not have estopped the judgment-debtor himself, if he 
had been a party tothe suit. It is difficult to see how the admi- 
sion could be evidence against the puchaser unless he were the 
judgment-debtor’s representative in interest. In a later case, 
Unnopoorna Dassee v. Nufur Poddar*, Markby and Birch JJ. 
distinctly held that an auction-purchaser is the representative in 
interest of the judgment- -debtor, and that, therefore, an admissiou 
made by the latter was admissible in evidence against the former. 
Their Lordships said: “ We do not know of any construction 
which could be put upon that somewhat vague expression which 
would exclude him (z.e., the auction-purchaser).” In Aunath 
Nath Deb v. Bishtu Chunder Roy,+ Garth C. J. and Tottenham J. 
held that a mortgagee who claimed the estate of his mortgagor 
as an auction-purchaser in a suit to enforce his mortgage would 
v estopped under S. 115, Evidence Act, from disputing that 
the property belongs to a third person when the mortgagor nim- 
self would be. The next important case is Lala Parbhu Lal v. 
Mylne.® Tottenham and Ghose JJ. who decided the case, ap- 
parently approved of the decision in Aunath Nath v. Bushtu 
Chunder Roy* that a mortgagee who is the purchaser of the 
mortgagor’s estate at auction will be estopped by whatever estops 
the mortgagor, but they were of opinion that the principle would 


1. (1865)2W.R.I91. - 3. (1874) 21 W. R. 1448. 
2, (1872)16 W. R. ©. R. 200. 4, (1878) I. L. R. 4 C. 783, 
5. (1887) I, I, R. 140, 401. 
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not apply to the case of one who merely purchases a judgment- 
debtor’s interest at an auction sale. They said: «“ We are 
aware of no authority for holding that the simple fact of pur- 
chase at an execution sale will make him the representative 
for the purpose of that section (2.4, S. 125, Evidence Act) of the 
judgment-debtor. On the contrary, the execution-purchaser de- 
rives his title adversely to the judgment-debtor.” Three cases are 
relied on in support of this view—Dzinendronath Sannyal v. Ram- 
coomar Ghose,” Musammat Imrit Kooer v. Lalla Debe: Pershad 
Singh? and Srimatt Anand Mayi Dast v. Dharandra Chandra 
Mookerjee.* The first of these cases merely decides that while, 
under a private sale, the purchaser cannot acquire a better title 
than the judgment-debtor himself has on the date of sale, under an 
execution sale, the purchaser acquires the judgment-debtor’s 
tight freed from all alienations and incumbrances effected by him 
after “the attachment of the property sold. It doesnot in any man- 
go against the proposition that the title of an execution-pur- 
chaser is no better than that of the judgment-debtor at the date 
of the attachment. The second case relied on has been already 
referred to. It holds that an admission made bythe judgment- 
debtor before the attachment is evidence against the purchaser, 
but not absolutely binding.on him. The thirdis a Privy Council 
case. It has really no bearing on the point in question. The 
plaintiff was a purchaser ata sale in execution of a mortgage 
decree, and the defendant, a purchaser, apparently in execution 
of a money-decree, the property having been attached for the 
defendant’s debt in execution before the date of the mortgage 
which was the basis of the plaintiffs title. Their Lordships 
having held that the defendant’s title was superior to the plain- 
tiff’s, proceeded to observe that even otherwise, the defendant 
having been in possession for 12 years under his sale, the suit 
was barred by limitation, and that in this respect lis position 
was not the sameas that of one claiming undera voluntary 
alienation from the mortgagor. ‘‘ They are of opinion that the 
possession of a purchaser uuder such circumstances is really not 
the possession of a person holding in privity with the mortgagor, 
or holding so as to be an ackzowledgment of the continuance of 


1, (1881) L.R. 8 LA. 65;1.L.R.70107. 2 (1872) 18 W. R. C. R. 200, 
3, (1871) 8 B. L, R, 121 5.0, 14 M, I. A. 101, 


1] THE MADRAS LAW JOURNAL. 403 


the title of the mortgagee. The possession, which the purchaser 
supposed he acquired, was a possession as owner, &c.” It does 
not seem that their Lordships of the Privy Council intended to 
make any distinction between a purchaser by private sale and 
one at a Court sale, but only as between one holding under or 
subordinate to the mortgagee and one holding as owner. Even if 
any stich distinction was intended for the purposes of limitation, 
it does not appear to follow that their Lordships meant to lay 
down that a purchaser at a Court sale takes anything more than 
the rights of the judgment-debtor, or that he isnot the “ repre- 
sentative in interest” of the judgment-debtor. The cases relied 
on do not, therefore, go far to support the conclusion arrived at by 
the learned Judges. They dissented from a prior unreported 
' decision of a Division Bench. One other decision of the Calcutta 
High Court deserves to be noticed, v2z., Gour Sundar Lahiri v. 
Hem Chunder Chowdhury. nithis case while a suit to enforce a 
mortgage was pending, the plaintiff purchased, in execution ofa 
decree for a simple money debt, some of the mortgaged properties. 
The mortgagee after obtaining his decree died. One G, alleging 
himself to be the assignee of the decree ftom the representative of 
the mortgagee, got himself brought on the record as decree-holder 
under S. 232, C. P. C., and proceeded to attach some of the 
mortgaged properties, The plaintiff putin a claim petition but 
it was rejected. #He then filed the suit to declare that the proper- 
ties purchased by him were not saleable in execution of the 
mortgage decree. It was contended that the suit was not 
maintainable as the plaintiff, as a purchaser, was a representa- 
tive of the judgment-debtor and, therefore, bound by the order 
under S. 232. Prinsep and Ghose JJ. held that the plaintiff, 
not being a voluntary purchaser, was not the judgment-debtor’s 
representative, and that the suit was not barred under S. 244, 
while they held that another person who purchased some of the 
other mortgaged properties privately from the mortgagor would 
be barred under S.244, The decisions in Srzmat: Anundo Moyee 
v. Dhonendro Chunder ? and Dinendronath v. Ramcoomar® as 
well as the decision in Lala Parbhu Lal v. Mylne* were referred 
to by the judges. It was contended for the defendant that the 
plaintiff being a purchaser pendente lite, he was bound by all 
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orders passed against the judgment-debtor, and that it was not 
necessary to make him a party to them. Their Lordships held, 
with regard to this contention, that the mortgage decree was 
barred by limitation and could mot, therefore, be enforced against 
the plaintiff though he purchased pendente lite. Buthad a pur- 
chaser Zendente lite any locus siendi in the case, or if he had, was 
it not merely as one standing in the shoes of the mortgagor- 
judgment-debtor, and if so was he not bound to urge all his objec- 
tions to the execution of the decree, including the objection of 
limitation, in the execution proceedings? The decision does not 
appear to be altogether satisfactory. See Narain Acharjee 
Chowdhry v. Gregory. ' 
The question has arisen for decision in Allahabad more than 
once. In Zaukt Lal v, Jawařır Singh,” pending a suit for the 
recovery of certain lands, one Z purchased a portion of the lands, 
and being dispossessed of them in execution of the decree, sued 
the decree-holders for possession. It appears to have been con- 
tended that the suit was barred by S. 244, C. P.C. Stuart C. J. 
and Straight J. held that the plaintiff was not the represen- 
tative `of any party in the former suit and therefore the suit 
would lie, But the plaintiff was a purchaser pendente lite of the 
rights of the defendants in the former suit and was‘bound by the 
decision in that suit. There was, therefore, really no question 
whether the plaintiff was a representative of the defendants in 
the former suit. S. 333, C. P. C, shows that a purchaser pendente 
lite has no right to resist delivery of possession in execution of 
the decree pending which he purchases. In Fagat Narain v. Fag 
Kup? a decree on a first mortgage of certain property not being 
satisfied, the property was sald in execution’of a decree of a 
later date on the second mortgage of the property. The decree- 
holder on the first mortgage brought a suit to enforce his decree 
against the properties purchased by the second mortgagee. 
S. 244 was pleaded as a bar to the suit. The full Court held that 
the suit was maintainable as the purchaser was not the represen- 
tative* of the mortgagor. But hereagain, the purchaser having 
acquired his tights pendente lite, had uolocus standi at all, and 


if he bad anv, it must be as one standing in the ives of the 
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person whose rights he purchased. The decision could be upheld, 
however, on the ground that the second mortgagee not being a. ” 
party to, the -first mortgagee’s suit, the property could not be 

brought to sale as against him without a fresh suit. 

The question is es integra so far as the Madras High Court 
is concerned. In Bombay, also, the case now under consideration 
“is really the only one in. point, though in the judgment of Bird- 
wood J. Vasanjt Haribhai v. Lallu Akhu® is relied on. 

In England, in Chase v. Goble? it was held that a judgment- 
creditor in a writ of fert facras may show that an assignment by 
the judgment-debtor to a claimant who intervened passed noth- 
ing to the intervenor, on the ground that the assignment was an 
act of bankruptcy. This case is not inconsistent with the view 
that a purchaser is the representative in interést, generally, of 
the judgment-debtor; the cases where the judgment-debtor 
deals with his property by way of assignment or otherwise in 
order to defeat his creditor, or against bankkruptcy laws, must 
for obvious reasons be exceptions to the rule. 

In Gadsden v. Barrow ? an intervenor claimed in an inter- 
pleader suit, under a bill of sale. The judgment-creditor pro- 
posed to prove that the judgment-debtor had no interest in the 
property seizedin execution at the time of the bill of sale, he 
having previously executed a bill of sale of the same to another 
person. Parke B. held that he should be allowéd to do so, al- 
though the judgment-debtor himself would be estopped from 
doing so, but Martin B. did not agree. He observed :—“ I do 
not mean to differ, but certainly the i impression on my mind is 
that the sole question is between the claimant and the judgment 
creditor, 2.e , whether the claimant has a title by avalid bill of 
sale as against the execution-creditor. It seems to me unrea- 
sonable that the judgment-creditor should get the goods, when 
” upon his own showing he has no right to them.” In Edwards v. 
English + it was held under similar circumstances that the cre- 
ditor could not prove what the judgment-debtor could not prove, 
that he had nointerest on the date of the second sale. In: 
Richards v. Fohuston © a debtor allowed one Æ- to assign the 
goods as his own to the plaintiff The goods were seized by 


1. (1885) 1. L.R. 9 B. 285.” “77 327 (1854) Esch. 5147 — ~~ - 
2. (1841)23M.&G.930, 7 ` _ 4° (1857) 7 EN. and Bl. 564. 
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the defendant under a judgment against tae debtor. The 
plaintiff intervened. Channel B. reserved the question whether 
the creditor was estopped from denying that tae property was 
in Æ. The Court, consisting oi Pollock C.B.,and Martin, Watson 
and Channel BB. held that he was not estopped. Marin B, 
said: “It is a general * principle that. estoppel does not bind 
strangers but only parties or privies. The sheriff represents, and 
is to enforce, the legal rights of the judgment-creditor ; he is to 
seize the goods of the debtor for the creditor, and is a stranger to 
an estoppel only affecting the debtor. He seizes by virtue ofa 
purely legal title independently of any estoppel. The crediior 
claims not ‘under’ the debtor; he acts adversely. The jury 
have found that there was nc actual transfer to—and there is 
nothing to rebut the right of—the executiou-creditor.” We 
may observe with regard to the question whether a purchaser is 
bound by an estoppel affecting the judgment-debtor, that 1: may 
be possible to hold that abena fide purchaser from the judg- 
ment-debtor will not be estopped by the conduct of the judg- 
‘ment-debtor. It may be possible to hold that a person who is 
induced to alter his position by the judgment-debtor’s conduct 
‘derives merely an equitable interest in the property as against 
ithe judgment-debtor, and that a boma jide purchaser buying in 
the legal estate from him will not be affected by the estoppel ; 
in that case, the purchaser at an auction will, of course, also not 
be estopped. 

So far as the authorities are concerned, the English cases 
are not conclusive either wav; in Calcutta they seem to be con- 
flicting ; in Madras, the question has not received judicial con 
sideration: andin Bombay, Azrdwood and Parsons JJ. took 
different views in the case under consideration. It is submitted 
that on principle there isno ground for making any distinction 
in cases under notice betwe2n a purchaser at a Court sale aná a 
purchaser ata voluntary sele, and that both alike are bound to 
set aside an order allowing the claim of an intervenor within one 


year from its date. 

[ Auction-purchaser has now been held to bea representative in Allahabad and 
Calcutta—see Gulzari Lal v. Madho Rami ; Surendra v. Gopi Sundari®, For 
Madras see note at pp. 186, 187 post. For Bombay see Maganlal v. Doshi Hulji3,.— 
Ep. | 
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*NOTES OF INDIAN CASES. 

Shirekuli Timapa Hegade v. Ajjibal Narshinv 
Hegade.—I.L.R. 15 B. 297.—The Bombay High Court keld in 
Kalidas Kevaldas v.. Nathu Bhagvan? that when several.persons 
were jointly entitled to some relief, but only some of them sued 
in the first instance, the whole suit would be barred, if at the 
time that the rest joined as plaintiffs the suit was time-barred. 
See also Ramsebuk v. Ramlall Koondoo* The decision in Sherekuli 
Timapa Hegade v. Ajjtbal Narshinv Hegade softens the rigour 
of this rule by holding that if the defendant raised no objection 
as to non-joinder, but the Court, on the application of certain 
strangers, finding them jointly entitled, directed them to be 
made co-plaintiffs, the original plaintiffs would not be barred, 
even though the latter were, under S. 22 of the Limitation 
Act. [The objection of misjoinder of plaintiffs if not taken 
in the Court of first instance will not be allowed to be taken 
in the appeliate Court. See Fakirapa v. Rudrapa® :—ED.j 
S: 34 of the Code of Civil Procedure which declares that any 
objection for non-joinder of parties shall be deemed to have 
been waived if not taken before the first hearing seems to have 
led to-the decision. [The latter principle was also applied to a 
case where the objection was raised only at a late stage*:—Ep.] 

Parashram Jethmal v. Rakhma.—lI. L. R. 15 B. 
299.—In this case Zelang J. discusses the old question whether 
Act XIV of 1859 extinguished the right in addition to barring 
the remed:. The decision also throws some light on the question 
which may possibly arise in Madras whether a Hindu undivided 
brother against whom a decision has been passed by a Magistrate 
“under the Criminal Procedure Code with regard to possession 
of immoveable property, could maintain a suit for partition 
after the lapse of three years from the date of the Magisterial 
order. Telang J. would seem to hold that he could. 

Parvata v. Digambar.—I.L.R.15 B. 307.—The decision 
in this case proves this: that an oral assignment of a decree is 
invalid, a rule of substantive law in the Code of Civil Procedure. 
[See also Yavermal v. Umaji5 Ep.]. The assignee can only claim 
relief by execution of the decree, for a second suit by the assignee 


1, (1883) I. L, R. 7 B. 217, 4. Guruvayya Gouda v. Dattatraya Anant. 
2. (1881) 1. L. R. 6. C. 815. (1903) I. L. R, 28 Bom.1i at p. 19. 


3, (1891) 1, L. R. 16 B. 119, (192) 5, (1884) I. L, R. 9 B. 179. 
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against the judement-debtor will not lie. See Ram Bakhsh v, 
Panca Lalt. As the executing Court will not recognize an oral 
assignment, the assignment itself becomes invalid. Even with 
regard to an assignee in writing, the provision in S. 232 is not 
satisfactory. It is within the discretion of the Court to recognize 
or not the assignment. He may have hisright as assignee de- 
clared by regular suit, and even then the Judge of the executing 
Court is not bound, under the terms of the section, to recognize 
him, nor is there an appeal against his order.” There is alsothe 
hardship of the assignee not being in a position to deduct the 
time during which he is seeking to establish by , regular suit his 
right as assignee, from'the period prescribed for applications 
for execution. 


Javerbai v. Kablibai—I.L.R. 15 B. 326.—In this case 
several questions of importance were decided by Farran J. sit- 
ting as a single Judge on the original side, A Hindu by his will 
' granted a life-estate to his widow, with remainder to the male 
issue, if any there be, of his brother and, in default of male 
issue, to his brother in trust for such persons as he may appoint. 
The learned Judge first held that the bequest in favour of male 
issue to be born between the date of the will and the death of 
the life-tenant was void as opposed to the Zagore case, [This 
point was upheld on appeal. See Yaverbat v. Kablibat? — ED.) 
The male issue who were intended to take were those that 
were alive atthe death of the life-owner, not of the testator 
(vide S. 98 of the Indian Succession Act which lays down a rule 
ot construction in force even before the Act). The judge also 
held that the gift in favour of the brother was not void on ac- 
count of the intermediate estate becoming void, because the 


1. (1885) I-L.R. 7 A. 457. 

2. The decisions are now to the effecl that an appeal lies. See Virasami v, 
Bodi (1900) I. L. R, 25 M. 384 (n) ; Subbathayammah v. Chidambaram (1901) LLR. 
25 M. 383. See also Hanikkar v Tatayya (1894) (I.R.R.-21 M. 388; Badri Narain 
, V. Jai Kishen (1894) I.L.R. 16 A 483; Sabhujit v Sri Gopal (1894) 1.L.R I7 A. 222 
Dwar Bukskv. Fatik (1898) ILR. 26 ©. 250. Cf. aiso Tumeshar Prasad v. Thakur 
Prasad (190: 3) 1. L. R. 25 A. 443 (145). Pizor to Act VIL of 1885 amending S. 244, 
C. P, C., the decisions were the other way although the Bombay High Court even 
then tuok a different view. See Ramchandra v. Muhadaji (1884) L. L. R.9 B. 141. 
But see Sambasiva v. Srinivasa (1889) I.L.R. 12 M. 511; Mohabir v, “Ram. (1884) 
IL. D.R. 11 C. 150; Halodhar v. Harogebing (18 5) I. L. R. 12 0, 105 ; Jagat Narain 
v. Jag Rup, (1883) LLR. 6 A. 452; and Behari v. Ganpat | (1887) LELER. 10 A. 1.—Epe 

3. (1891) I. L. R. 16 B 492 ai pp. 496, 497, 
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gift over to him came into force immediately on the death.of the 
tenant for life if hehad no male issue at that time— Kumar 
Tarakeswar Roy v. Kumar Shosht Shtkhareswart, It was nota 
limitation expectant on a devise invalid for remoteness. [Also 
upheld on appeal*?.—Ep]. 

The next proposition laid down by the Judge was thata 
power of appointment was unknown to the Hindu Jaw. [This 
view was upset on appeal? and it is now settled law that powers 
of appointment are valid under the Hindu Law : Bas Motivahu 
v. Bat Mamubat* :—Ep.| Where there is no gift over in default 
of appointment such a power confers an absolute estate. The 
learned Judge has not discussed the last question with that ful- 
ness which it deserves. [This view was upset on appeal” :—Ep.] 

Patloji v. Ganu.—I. L. R. 15 B. 370.—This case decides 


` a simple question. When an appeal is withdrawn, the original 


decree stands. And if it is a redemption decree which limits the 
time for payment to six months from the date of the decree, the 


fact that an appeal had been filed and withdrawn would not ex- | 


tend the time. [See also Chudasama v. Makant Ishwargar*.— 
Ep.] This decision has been followed in Madras by Parker J. 
in C. M. S. A. 59 of 1890 : Kanara Kurup v. Govinda Kurup’. 
The view that where an appeal is withdrawn there is no appel- 
late decree is controverted in Feeyangar v. Lakshmidas® which 
is not a case of a mortgage-suit. The view taken in this case is 
that even in cases where an appeal is withdrawn the period of 
limitation under Art. 179, Cl. (2), for execution of the decree runs 
only from the date of the order of the appellate court allowing 
the withdrawal and finally disposing of the appeal’. Of course 
this does not affect the more important question whether the six 
months run from the date of the appellate decree or that of the 
original decree, when the appellate court has merely con firmed the 


decree of the *original court. Parsons J. says that all the courts 
eG ee a OR Ee Nn ke eee 


1. (1883) I. L. R. 19 I. A. 51 4, (1897) LL.B. 21 B. 709 s.c. 24 I.A, 93. 
2, (1891) IL. L. R. 16 B. 492 at p. 497. 5. (1891) LL.R. 16 B. 492 at 499, 500. 
3. Ibid at pp. 498, 499. 6, (1891) LL.R. 16 B, 243, 


(7. (1892) I. L. R. I6. M. 214 where the judgment of Parker J. was appealed 
against under the Letters Patent. The Division Court reversed it on the ground that 
the appeal was not wholly withdrawn and that there was an appeal decree :—ED. ] 

8. (1906) 16 M. L. J. R. 393, 

9. But see Abdul Rahiman Y, Maidin: (1896) I. L. R. 22 B, 500 at p. 506 and 
the cases therein cited. 
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agree that time would run from the date of the appellate decree 
and refers to Daulat v. Bhukanzdas!; Noor Ali Caowdhuriv. Koni 
Meah?; Rupchand vy. Shamshul Fehan? and ozher cases. The 
contrary view. has, however, Deen expressed in Madras (C. M. S. 
A. 20 of 1890. [See Kanara Kurup v, Govinda Kurup *:—ED.] 
The question is: does the appellate decree supersede the 
original decree even when the latter is confirmed ? [It seems to 
be now settled that in cases where the appellate court confirms 
the decree of the lower court the time granted by the latter court 
for redemption is not to be calculated from the date of the 
appellate decree but only from the date of the decree of the: 
original court notwithstanding the appeal, unless the appellate 
court by its own decree provides a fresh time for redemption." 
It is open to the first court passing the redemption decree to 
extend the time for redemption if proper cause is snhown.® It. 
would seem that the application for extension could even be 
made to the appellate court,”, although’ there seems to be 
a considerable body of authority against this view® and the cases 
holding this view may be easily explainable.—Ep.] 

A difficulty [similar to the one already considered in connec- 
tion with mortgage-decrees] has arisen with respect to the 
power to amend a decree under S. 206. Is the appellate cr the 
original court to amend it where it has been conirmed in appeal? 
The Madras High Court held in one case—Sundara v. Subbanna’ — 
that the original court had the power. [It is ncw settled that it 
is only the appelate court that has this power of amendment,?° 


1. (1886) 1. L. R, 11-8. 172. 3. (1889) I L. R.ll A, 346, 

2. (1886) I. L. R. 130, 13, 4. (1892) I. L. R. 16 M. 214. 

5. See Mana Vikreman v. Unniappan (1891) I. L, R. 15 M. 170; Fatjudd; 
Sardar v. Asimuddt (1907) 11 CO, W. N. 679. Cf. Ramaswami Kone v. Sundara 
Kone (1907) I. L. R. 31 M. 28. 

6. Mana Vikraman y Unniappan (1891) 1.L.R. 15 M. 170; Fedapuratti y. Vallabha 
(1902) I. L. R. 25 M. 300 at pp. 309, 303, 314 and 342;Sabapathy Pattar v, Murukhan 
(1903) 13 M. L. J. R. 265. Cf. Etyati v. Matalakat (1904) I. 2. R. 28 M. 211; Debi 
Prasad va Jai Karan (1902) I. L.B. 24 A.479 ; Jandagar v. Jan Ali (1904) 1 
A. L, J, R. 800. See also Ranga v. Bhanu Bhatta (1901) 3 30m. L.R. 554 : Wand 
Ram v. Babaji (1897) I.L.R. 22 B. 771 ; Bhwar v, Gopal (1903) I.L.R. 28 B. 102, 

7. Babu Prasad v, Khiali Ram (1906) 3 A. L, J. 828, l 

8. Venkata Krishna v. Thiagaraya (1899) I. I. R. 23 M, 521: Sheo Narain v. 
Chunni Lal (1900) I. L. R, 23 A, 88. 

9 (1886) I. L. R. 9 M. 354. This has now been overraled—see cases cited in 
Note (10). < 

10. Pichuvayyangar v. Seshoyyongar (1894) I. L.R. 13 M. 214; Munisami 


Naidu vy. Munisami (1898) 1.1, R, 22, M. 2983. Muhammad v. Fatimu (1888) 
L UR! A. 314; Shicial v. Jumakla? (1893) J.L.R. 8 B, 542, | 
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although if the first court amends ‘wrongly and no steps have 
been taken to rectify the mistake, the validity of the amended 
decree cannot, according to the Calcutta High Court, be disputed 
in execution*?,—Ep.] The decision in C. M.S. A. 20 of 1890 
accords with this view. S. 579, C. P.C., which speaks of confirm- ` 
ing the judgment of the court below and not of dismissing the 
appeal, and S. 582, C. P. C., which confers on the appellate court 
the same powers and duties as the original court has, would seem 
to shew that the appellate court is not a mere court of error but 
that its decrees take the place of those of the original. Consider- 
ations of an opposite character are referred to in the dissenting 
judgment of Mahmood J—Muhammad Sulaiman vw. Yar Khan.” 
See I. L. R. 15 M. 403. 

Maneklal Jagjivan v. Nasia Raddha.—1. L. R. 15 B. 
405.—An oral application for sale of attached property is a step 
in aid of execution. Amdzca Pershad Singh v. Surdhari Lal? 
followed. [Cf. Keshavlal v. Pitamberdas* and Trimbak v. Kas- 
hinath® where, however, the question whether an oral applica- 
tion could have been presumed was left open.—Ep.| 


Vithu v. Dhondi.—I. L. R. 15 B. 407.—In this case the 
learned judges Were strongly inclined to hold that the setting up 
by the tenant of a tenancy different in character from the true 
relation, was not sucha denial of the landlord’s title as would 
work a forfeiture of the tenancy. They refuse to follow 
Vivian’ v. Moat®, and accept the view of the Calcutta High 
Conrt in Kali Kishen v. Golam Alt”; Kali Krishna v. Golam 
Ally”. There is much to be said in favour of restricting the 
scope of the penal rules regarding forfeiture. [See notes on 
Chidambaram Pillai v. Sabapatht®. Setting up title as a per- 
manent occupancy tenant is not such a denial of title as to work 
a forfeiture. See Chinna Narayudu v. Hartschendrai®. But 
cf. Thakore v. Bamanj1*. Merely putting the landlord to proof of 
his rights and denial of the extent of landlord’s interest is not a 
denial of a title. See Mallika v. Makhami? — ED.) 


1. Menat Ali v. Amder Ali (9 C.W.N. 605.) 7. (1886) I.L.B.'13 C. 3. 


2. (18889 1,L.R, 11 A, 267. 8, Ibid 248. 

3. (1884) I. L. R. 100, 1851. 9. (1891) I.M.L.J. 218: M.L.J. Rev, 24 
4. (1894) I.L.R. 19 B. 261 at pp. 266, 267. 10. (1903) I.L.R. 27 M. 23, 

5. (1897) I. L. R. 22 B. 722. 11. (1903) I.L.R. 27 B. 515. 

6. (1881) 16 Ch. D. 730. l 12. (1905) 9 C.W.N. 928. 
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Ramkrishna Bhikaji v. Bhimabai—I.L.R. 15 B. 416. 
—Sargeant C.J. and Telang J. hold that if mesne profits are 
awarded under S. 211, C. P, C., without having been prayed for 
in the plaint, mo court fee is payable on the amount of such 
profits ascertained in execution. The learned judges are also of 
opinion that even though future mesne profits are claimed in the 
plaint no fee would be payable in execution when the amount- 
is ascertained. [But See Dwarke v. Debendra *,—Ep.] 

Nagu v. Salu.—I L.R. 15 B. 424.—Mr. Justice Candy in 
the course of his judgment in this case observes at page 430: “ Ex" 
cept in Summary suits a plaintiff in this country cannot succeed 
in ejectment on the mere ground of possession” and “ the law in 
India is not the same asin England.” In respect of this, see 7 
Bom. H. C. R. 82 (A. C. J.). But the learned “udge makes no 
reference in his judgment to the cases reported at I. L. R..6 B. 
215 and I. L. R. 8 B. 371. [See cases discussed in IM. L. J. 
561.—ED. | 

Vishnu Bhikaji Phadkez. Achut Jagannath Ghate 
—1.L.R. 15 B. 438—The construction of Art. 13 of Sch, 
11 of the Limitation Act has given rise to *differences of 
opinion. Whether asuit brought is one to set aside the 
order and the relief could nct be obtained without setting it 
aside, 1s a question that has not received a uniform answer, The 
Bombay High Court (Bzrdwood and Parsons JJ.) is of opinion, 
differing from Gowri Prosad Kundu v. Ram Ratan Sircar,? that 
the one year rule nnder Art. 13 did not appiy toa suit by one 
decree-holder for refund of a rateable share of the judgment- 
debtor’s assets realized in execution and paid over to another 
decree-holder entirely. It was not necessary according to the 
court to set aside the order passed under S. 295, C. P. C. Such 
an order was, moreover, not one made in a proceeding other 
than a suit. 

Surendara Nandan Das altas Ganendra Nandan 
Das v. Sailaja Kunt Das Mahapatra.—lI.L.R. 18 C. 385. - 
—In an undivided Mitakshara family- when tae widow of one 
member makes an adoption, the adopted son Givests the estate 
taken by his father’s brother by survivorship, When by the 
husband’s will a widow was directed to manage all affairs with 





1, (1906) LL.B. 33 C. 1232, 2, (1886) LL. R. 13 C. 159. 
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the consent of his brother and she was to adopt a son with his 
good-advice and opinion, the adoption she made was valid, 
although he had refused to give her advice and assistance 
The consent was not a condition precedent to the validity of the 
adoption. The first point laid down seems to be only the decision 
in Virada Pratapa Raghunatha Deo v. Brojo Ktshore Patta Deo? 
[See also Bachoo v. Mankorebat* and cf. Svreeramulu v. 
Kristamma*?, But see Fatzuddin v. Tincourt *. Upon the 
second point cf. Amrito Lall Dutt x. Surnomond Dasi * affirmed 
by the P. C. $ The observation in this case that “courts should 
not be too astute to defeat an adoption but should rather do its 
utmost to support it” has been given effect to by the P.C. in the 
construction of authorities to adopt~see Suryanarayana v, 
Venkataramana.” —ED. | 

Chogemu] v. The Commissioners for the Improve- 
ment of the Port of Calcutta.—I. L. R. 18 C. 427.— The 
decision in this case has practically no importance at present 
since the passing of Act IX of 1890. S. 72 of the Act limits 
the liability of a Railway Company to that of bailees under the 
Contract Act. Astothe extent ofa Railway Company’s lia- 
bility under Act IV of 1879, the decision -of the Calcutta High 
Court in Moothora Kant Shaw v. The Indian General Steam 
Navigation Company ® differing from Kuzerji Tulsidas v. The 
Great Indian Peninsula Railway Company $ that it is that of a 
common carrier, has been accepted by the Privy Couucil in the 
recent case reported in The Indian Jurist for July 1891. |The 
decision here referred to is that. of Zhe Jlrrawaddy Flotilla 
Company v. Bugwandas*® which overrules the Bombay case and 
thus affirms the view taken in the case under notice. The Judges 
in Bombay, however, would still seem to doubt whether the 
earlier Bombay case (A uverjz v. G. I. P. Railway Company?) 
was really overruled for their Presidency—see G. I. P. Ratlway 
Company v. Ratsett Chandmull*?.—Ep.] 

Norendro Nath Bose v. Abinash Chunder, Roy.— 
I. L. R., 18 C. 445.—The decision of the Allahabad High Court 


(1876) T.L.R. 1 M, 69 LR. 3 I.A. 6. (1900) 1.-L.R.27 O. 996, 
7. A kaka 29 M. 382: L.R. 33 I.A. 
(1904) L.L.R.. 29 B. 51, `57. 3. 
(1902) LL.R. 26 M. 143 at p, 152 8, (1883) I, L. R. 100. 166. 
per Bhashyam Iyengar. 9. (1878) I. L. R. 3 B. 109. 
1895) I.L. R. 22 0. 665 (571,572). 10. (1891) T. L. R. 18 0. 620 (631). 
(1898) I.L.R. 25 ©. 662 (689, 690). 11. (1894) I. L. R. 19 B. 166 (181, 194). 
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in Balkaran Rat v. Gobind Nath Tiwari, * neatly twenty years 
after the passing of the Court Fees Act, has been productive f 
great mischief. The effect ar Ss. 6 and 28 of the Act is stated 
to be that, if an appeal is presented in time on insufficient stamp 
and the deficiency is made good after the expiry of the appeal 
time, the appeal is barred. Wecannothelp thinking that due 
effect bas not been given to the second halt of S. 28 of the Court 
Fees Act which speaks of the receipt and filing of a document 
through mistake or inadvertence, to S. 54, Cl. (4), C.P. C., which 
provides for the return of a plaint insufficiently stamped, as 
extended to the appellate court under S. 582, and to the omission 
in the Limitation Act of the explanation to S. 4 of the Bill, which 
provided that an appeal was presented only when it was pro- 
perly stamped. “The decision of the Allahabad Court, however, 
seems to have been followed in Calcutta in an unreported case. 
But the Madras High Court has dissented, on the authority of 
Skinner v. Orde,? from the view of the Allahabad High Court in 
two cases (Ref. case 36 of 1890 and S.A. 809 of 1890) the first 
decided by Muzhusamz Atyar and Parker JJ. and the second Dy 
Collins, C.J. and Parker J. Sec, however Sktnner v. Orde? distin- ` 
guished in Bishnath Prasad xv. Fagarnath Prasad.* The decision 
of Wilson J. is based on S. 71 of the Presidency Small Cause 
Court Act which corresponds to §..6 of the Court Fees Act. 
The period of limitation for an application for rehearing is 30 
doubt prescribed by S. 38 of the Small Cause Court Act instead 
of the Limitation Act and the argument therefore based on tie 
omission of the explanation zo S. 4 in the Limitation Act would 
have no application to the case before W2/son J. But there seems 
to be no reason why a different rule should apply to this case 
from the one which commends itself to us in cases governed Dy 
the Limitation Act. [The principle of this decision has not bean 
accepted even in Allahabad as regards plaints. See Harz Rem 
v. Akbar Husain“ (a Full Bezch case). As regards appeals the 
decision ceased to, be of effect after S. 582 A. The other High 
Courts have always taken a cifferent view from that enunciated 
in the Allahabad case under notice though the Madras High 
Court in one case adopted this view. See Assen v. Pathumma® 


1. (1890) I. L. R. 12 A, 129. 3. (1891) I. L. R. 13 A., 305. 
2. (1879) I, L. R. 2 A. 241. 4, (1907) LL.R. 29 A. 749. 
5. (1899) LLR: 22 M. 404, 
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per Sulvahmanya Avyer, J.; Valambal v. Vythilinga Mudaliar’: 
but see contra Venkatramayya v. Krishnayya® and per Davies J. 
in Assan V. Pathumma?. The dictum of Sir S. Subrahmanya 
Atyar has been approved by a Full Bench in Gavaran ga v. Boto- 
krishna*. For Bombay see Dhondiram v. Taba Savadan.® For 
Calcutta see Fanakdhary Sukul V. Janki Koer® andthe cases 


therein cited.—ED, | ; 
Oudh Behari Lal v. Nageshar Lal:—I. L. R. 13 A. 


278.—An application for salein accordance with a mortgage 
decree under S. 88 Act IV of 1882, is the same as one for an 
order absolute for sale under S. 89 of the Act. It is a proceeding 
in execution and may be instituted in the court charged with 
the execution of the decree. 

[There is a large body of authority in favour of the view that 
an application for order alsolute is a proceeding in execution, 
See Chunnt Lalv. Harnam Das"; Parmeshrt v. Mohan Lal’; 
Ali Ahmad v. Naziran Bibi”. On this view the e 
should be made to the Court of First Instance. See Venkata 
Krishna Ayyar v. Thiagaraya Chetti? ; Sheo Narain v. Chunni 
Lal*1, Assuming the application to be one for execution it is a 
different question whether any period of limitation governs, and 
if so whether Art. 178 or Art. 179 applies. Upon this point there 
is a considerable conflict of authority. Thecasesin the different 
_presidencies are discussed and their effect correctly stated by Mr. 
Justice Mookerjzee in Purna Chandra Mandal v. Radha Nath.12 
Apparently it is upon the question of limitation that the case 
under notice is discussed and doubted by Stanley C. J. in Sham 
Sundar v. Muhammad TIhitsham'* but it is again affirmed in 
Baldeo Prasad v. Ibn Hatdar**, The Calcutta view that it is not 
an application for execution and is not governed by any rule of 
limitation is no longer tenable after the new Code of Civil Pro- 
cedure :— HD. | 

The Calcutta High Couri requires the conditional decree 
to be made absolute by an order under S. 89, vide Poresk Nuth v. 
Ramjodut8 though a sale is not invalid if it has been made 


1. (1900) I. L. R. 24 M.331 : 8. (1898) I. L. B. 20 A. 357. 
#1902) I.L.R. 25 M. 380. 9. (1902) I. D. R. 24 A. 542 (649). 
2. (1897) I. Le R. 20 M. 319, 10, (1899) I. L. R. 23 3 M. 
3. (1899) I. L. K. 22 M., 494. 11, £1900) I. L. R. 23 
4. (1909) I. L. R. 22 M. 305. 12, (1906) I. L. R. 33 30. 367 (875, 876), 
6. (1902) I, Le R. 27 B. 33. 13, (1905) I. L. R. 27 A, 501, 
6. (1900) I, L. R, 28 O. 427, 14. (1905) I. L, R. 27 ra ce 
7. (1898) I. L. R. 20 A, 302. 15, (1889) I. L. R. 16 C. 246, 
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without that order, see Siwa Pérshad v. Nundo Lalit. The 
provisions of the Code of Civil Procedure would of course apply 
to the mode of conducting the sale, &c., though as an attachment 
is unnecessary (Dayachand v. Hemchand*) claims cannot be iu- 
vestigated under Ss. 278 ef seg. C., P. C. 

Amme Raham v, Zia Ahmad:—I. L.R. 13 A. 282.—The 
court rightly holds that Art. 127 cannot apply to a suit fora 
share ofthe property of 2 deceased ancestor, brought bya 
Muhammadan, because it is not a suit to share in the property 
ofa joint family. This decision has been followed in Madras 
in A, S. 13 of 1890 and S. A. 794 of 1890 by Parker and Wilken- 
son JJ.; their Lordships applied Art. 123 to sucha suit. It is 
somewhat startling to be told that Muhammadans, entitled to 
shares in the property of a deceased as his heirs, should not 
enjoy the property together for more than 12 years after him, 
without the risk of the sharer turned out of possession, being 
barred by limitation. It would obviously seem to bea case to 


‘which Art. 144 not Art. 123 would apply. It may, however, be 


that if they were not in enjoyment of the properties, Art. 123 
would apply. ; 

Two of the judges go the length of holding that the phrase 
“to share therein” in Art. 127 means, to have restoration 
to joint enjoyment. This construction would exclude suits 


‘for partition by a Hindu from the article. It is difficult to 


believe that’ this could have been the intention of the 
legislature, for the corresponding Art. 127 of Act IX of 1871 
speaks of the demand and refusal of “his share” as the starting 
point. The "only change contemplated was the making the 
knowledge of exclusion the starting point. Suits for partition 
which fell within Art. 127 of Act IX of 1871 could not have 
been intended to be excluded from the corresponding Art. 127 
of the later Act by the change in the language which relates to 
atotally different matter. 

(The Calcutta and Madras High Courts have accepted the 
view taken in the above case that the expression ff joint family 
property” must be taken in a technical sense, ‘7.¢., in -the sense 
in which this expression is understood in the “Hindu ' system of 


Jaw and that it does not, therefore, apply to a Mahomedan 





1. (1890) I.L.R. 18 C. 139. 2, (1880) I.L.R. 4 B. 515 (520). 
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claiming a share of an intestate’s property. See Mahomed Akram 
Shaha v. Anarbt Chowdhrant 1; Poyran Bibi v. Lakhu Khan 
Behari * ; Patcha w. Mohidin? ; Kasmi v. Ayishomma *; The Com- 
mercial Bank of India v. Allavoodeen Saheb”. But see Muttakke v. 
Thimmappa £. The Allahabad High Court extend ,the princi- 
ple of the case under notice, though with regret, to S. 4 of the 
Partition Ac", 1893. See Haskmat Alia v. Muhammed Umar”. 
Compare also Kartick Chunder v. Saroda Sundari *.—Ep.] 


AA jagaa siaran 


SUMMARY OF ENGLISH CASES. 
Bank of England v. Vagliano Brothers. [1891] A.C. 107. 


Negotiable Instrument—Buill of Exchange—Drawer’s signa- 
ture forgery—Acceptance procured by fraud—Payment by Bank— 
Right of Bank to debit acceptor—Bills of Exchange Act, 1883— 
Construction of Statute. 


Where a person manufactured a bill of exchange by forging 
the signature of the named drawer, procured the acceptor’s sig- 
nature by fraud, and forging the signature of the named payee, 
and obtained payment of the bill from the bank at which it was 
payable by the acceptor, it was held by a majority of the House 
of Lords that the bank was entitled to debit the acceptor with 
the payment, although not made to a Jona fide holder for value. 


Held by Lord Halsbury L. C. that the document in ques- 
tion was not a bill of exchange within the meaning of the Bills 
of Exchange Act of 1882; that the relation between the customer 
and the bank was that of principal and agent; that the customer 
having misled the bank by representations and by conduct to 
make the payment, he was rightly debited with the payment, 
and thatif the document could be treated as falling within the 
Bills of Exchange Act of 1882, it could be treated as one payable 
to bearer because the payee was a fictitious or non-existing person. 


Held by Lord Herschell : 

(1) that the proper mode of construing a statute is to examine 
its language in the first instance and to ask what is its natural 
meaning, uninfluenced by any considerations derived from the 
previous state of the law, and not to start with inquiring how 
the law previously stood, and then, assuming that it was probably 


le (1905) 1. L. R 220 954. 5. (1900) I. L. R. 23 M. 583 (588, 589). 
2, (1901) 7 C. W. N. 155. 6. (1891) I. L. R. 15 M 186 (191,192) 
3. (1891) I. L. R.15 M 57. 7. (1907) I.L. R 29 A. 309 
8 


4, (1891) I. L. R. 16 M. 60, , (1891) L, R, 18 0, 642, 
R 53 
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intended to leave it unaltered, to see if the words of the enact - 
ment will bear an interpretation in conformity with this view. 


(2) That the construction, that the payee need not be ficti- 
tious or non-existent fo the knowledge of the acceptor to render the 
bill payable to bearer, was the plain grammatical construction of 
the section and it involved no injustice because it was immateri- 
al to the acceptor to whom he was directed to make payment, 
and he would be absolved by payment to the person designated 
or one deriving title through him if he were a real person, and 
by payment to the bearer if the payee were not a real person. 


(3) That the words fierzteous or non-existent did not apply 
merely to cases, where the payee named never had a real exist- 
ence or was only a creature of the imagination, but that they ap- 
plied to cases where the name of the payee was inserted by way of 
pretence merely without any intention that the payment should 
only be made in conformity therewith, and that a banker is dis- 
charged* by payment to the bearer, as well when the bill is by 
the terms of the statute treated as payable to bearer, as when it 
is in terms payable to bearer. 

(4) That the fact of the drawer’s name being forged made 
no difference in the liability of the acceptor. 

(5) That the decision in Roberts v. Tucker", was with refer- 
ence to a genuine bill where the banker had paid the wrong man 
leaving the acceptor liable to the true holder and was distinguish- 
able from this case. 


Held by Lord Bramwell [dissenting]|—(1) that a banker: can- 
not charge his customer with the amount of a bill paid to a per- 
son who had no right of acticn against the customer, the accep- 
tor ; (2) that the position of a banker was different from that of 
a clerk or agent; (3) that a payee cannot be real or fictitious 
according to the intention of the drawer ; and (4) that it is mat- 
erial to the drawer to know whether the payee is a known person 
or not, as in the former case the payee’s holding and indorsement 
are a guarantee that the bill is in right hands. 





Dowse v. Gorton. [1891] A. C. 190. 
Will—Authority to execuvors to carry .on trade—-Right of 
Indemnity. ji 
(1) Where a business has been carried on by executors under 
an authority conferred by the will, they would be entitled to a 


1. (18E1) 16 Q. B. 560: 8.C, 83 R, B, 601, p 
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general indemnity out of the estate as against all persons claim- 
ing under the will. (2) But they cannot, merely by reason of 


such authority, maintain this right against the creditors of the 
testator. (3) The executors would be entitledto carry on the 


business for a reasonable time to enable them to sell it as a going 
concern and in respect of liabilities thus incurred they would be 
entitled to indemnity even against the creditors. (4) No distinc- 
tion can for this purpose be drawn between the assets which come 
into the hands of theexecutors at the death of the testator and 
property which, in their capacity of executors, they afterwards 
acquire. l 





Lane v. Esdaile. [1891]. A.C. 210. 

Appellate Fuisdiction Act, 1876—Order LVIII, rule 15— 
Appeal out of time—Special leave—Refusal, no appeal against. 

The Appellate Jurisdiction Act of 1876 provides that an ap- 
peal shall lie to the House of Lords from any order or judgment 
of the Court of Appeal, and Order LVIII, rule 15, provides that 
after the lapse of the time prescribed, no appeal shall be enter- 
taind in the Court of Appeal except by special leave of the Court 
of Appeal. Held that no appeal lay to the House of Lords 
againstan order of the Court of Appeal refusing to give special 
leave to appeal. [Kay v. Briggs’ followed.) ` 





Montgomery v. Thompson. [1891] A. C. 217. 

Lnjunction—No trade mark—Name calculated to decetve. 

A manufacturer can sue for a perpetual injunction to pre- 
vent a rival: manufacturer from selling his commodity under such 
a designation as to deceive the public into the belief that he is 
selling the plaintiff’s commodity and he ought not the less to be 
restrained from doing so, because the practical effect of stich res- 
traint will be much the same as if the plaintiff had a right of 
property in a particular name. 





Philipps v. Halliday. [1891] A. C. 228. 

Long possession —Presump tion—Le gal Ort gin. 

(1) Where there has been long continued possession 
in assertion of a right, the right should be presumed *to have 
had a legal origin if such a legal origin was possible, - and 
this presimption applies even if the alleged right in its 
inception rested on a foundation invalid in point of law, and the 

I. (1889) 22 Q.B.D. 343. 
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Court will presume the performance of allacts and the existence 
of all circumstances necessarv to create a subsequent valid title, 
unless the subsequent enjoyment is shown be to more consistent 
with the illegal origin than with the legal origin. 





Gibbs v. Messer. [1891] A.C. 248. 


Victorian Land Transfer Act—Forged morigage—Regisiry 
—Bona-fide purchaser for value—No title. 
Under the Victorian Transfer of Land Statute, those who 


derive a registered title bona jide and for value from a registered 
owner are protected. Where by means of a forged transfer, a 


fictitious name has been entered in the register as that of the 
transferee and the forger again forges a mortgage in the name of 
the fictitious transferee, the mortgagee does not by registration 
of the forged mortgage acquire a valid title, although the regis- 
tration will enable the mortgagee to pass a good title to a Jone 
fide purchaser for value. 





Musgrove v. Chun:Teeong Toy. [1891] A.C. 272. 

Victorian Chinese Act, 1881—Master to pay £10 for one 
emmigrant—Ojfence to bring more thana certain number—Alten's 
right to enter British terrttory—Matniatnabilrty of action. 


By the Victorain Chinese Act of 1881, before a Chinese 
immigrant shall be permitted toland at any port in Victoria, 
the master of the vessel conveying the immigrant should pay to 
the customs officer the sum of {10 for every such immigrant 
and vessels which brought more than one immigrant for each 
100 tons of the tonnage were punished. Ae/d: that where the 
master of a vessel has committed an offence by bringing a greater 
number of Chinese into the port than the statute allows, he can 
have no right to require the collector of customs to receive pay- 
ment in respect of such immigrants, Nor has any immigrant 
an individual right under these circumstances to compel the 
customs officer to receive payment. An alien has no legal right 
enforceable by action to enter British territory. 


In re Apollinaris Company’s Trade Marks. 
[1697] 2 Ch. 186. 
Trades-Marks Registration Act, S. 5—Person ag grieved — 
“ Trade-Mark, what is—Re gistration. 
A man in the same trade as one who has wrongfully register- 
ed a trade-mark, and desiring to deal in the article is “ an aggriev- 
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ed person” (unless ‘it be shewn that on account of some circum- 
stances entirely independent of the trade-mark, the person 
complaining could never carry on any, trade in the article) 
within the meaning of S. 5 of the. Trades-Marks Registration 
‘Act, and is therefore entitled to apply for the removal of the 
mark thereby either excludes, or is likely in the future to ex- 
clude, the rival trader from a portion of the trade’ into which he 
desires to enter, or hampers him in ‘his trade, or has used against 
him the fact of his having the tradé-mark on the register, in 
any legal proceeding between him and the rival trader, in which 
the latter was entitled to rely on the citcumstance that-the trade- 
mark ought not to have been ‘on the, register, though he 
might have other valid contentions to; rely on. When a company 
in England has obtained a right to the, whole produce of a 
foreign company owning a spring, and registered a trade-mark 
indicating the origin of the ‘minéral waters: Quere, whether a 
rival company in England ‘dealing i in natural and artificial waters 
is ‘a person aggrieved’ by the registration within the meaning of 
-the above section. 

*The object of S. 5 is merely to prevent’ the intervention of [* 554] 
common informers, or persons interfering from merely sentimen- 
tal motives, and not to make evidence of serious damage essential, 

A trade-mark must be such as to distinguish the goods of 
the person registering, from those belonging to all ‘others; an 
importer of foreign goods cannot adopt as his own merely the 
prodicer’s trade-mark, without some distinctive addition, even 

though the producer may consent, and the importer may have 
Obtained the sole right of selling the goodsin his own country, 
unless, perhaps, the importer has purchased all the produce of the 
producer (as to which guere) Where a trade-mark tendered 
for registration is likely to mislead the public, as by inducing 
the public to believe thata distinctive portion of it alone is 
really the only thing registered, registration ought to be refused, 
Where a trade-mark was wrongly registered on the date of regis- 
tration, the fact that the defendant might at, the time of ae 
application for its removal, be entitled , to its registration if he 
applied, would be no ground for allowing it to remain on the 
register, because to-do so would be to preclude the public from 
challenging | the new title. 


ware 


Hunyadi Janos, Apollinaris, &c., are a aa ya and so words 
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of description, and not mere fancy words not in common use, or 
invented words. 





in re Slevin: Slevin v. Hepburn. [1891] 2 Ch. 236, . 

Bequest to charitable imstitutton—Institution ceasing after 
testator’s death but before payment of legacy—Cypres. 

A testator made a bequest io a charitable institution (volun- 
tarily maintained by a private individual at her own expense). 
The institution wasin existence at the date of the testazor’s 
death, but was discontinued shortly afterwards before the legacy 
was paid over. Held, that the legacy became the property of 
the charity on the death of the testator, and that on its ceasing 
to exist, became applicable by the Crown for some analogous 
purpose of charity. The decision of S#7ling L. J., reported at 
1891, 1 Ch. 373, reversed. See x M.L.J. Rev. EDN. 263 





Aas z. Benham. [1891] 2 Ch. 244. 

Partnership—Information obtained as partners— User within 

scope of partnership—Benefits derived — Partner's liability to 
account. 

A partner who avails himself of information obtained in the 
course of the transaction of partnership business, or by reason of 
his connection with the firm, for any purpose which is within the 
scope of the partnership business or of any competing business, 
must account to the firm for any benefits derived by him by using 
such information, but he is not bound to account, if the informa- 
tion is used for purposes wholly outside the scope of the firm’s 
business. 

Per Bowen L.J.:—{1) The fact that a partner used firm 
paper or wrote letters in the firm-book, in which he represented 
that a new business started by him was so started on account of 
the firm, did not amount to an agreement between the partner 
and the firm business. (2) Although such a representation by the 
partner might entitle the firm to claim against third parties the 
benefits of acts professedly done by the partner in their behalf, 
it was not enough, as between tke partner and the firm, to entitle 
the latter to claim the benefits of the new business started 
“by the agent, and an agreement to. enlarge the scope of the 
partnership business is necessary to give them such a right. 

[Dean v. MacDowell > explained and followed.] ; 





1. (1887) 8 Ch. D. 346, 
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Crawford v. Forshaw. [1891] 2 Ch. 261. 


Will—Legacy to charitable institutions named or such other 
as executors may select— Legacy to executors on failure of a prior 
le gacy— Power to select given to executors in their oficial capacity. 


A testator gave certain legacies to certain charitable insti- 
tutions or such others as his ‘‘executors herein named may 
select.” In au earlier part of the will, he provided that on failure 
of a legacy given to Katie Hughes, the amount was to be 
distributed to his “executors,” without the expression “‘herein 
named,” amongst such charities as they might approve of. One 
of the three executors appointed by the will renounced - probate, 
but claimed the right to determine, with the others, the chari- 
table institutions to which the residuary estate was to go. Held 
by the Court of Appeal that the power was given to the execu- 
tors in their official capacity, and that, in consequence, the execu- 
tor who renounced had no right to exercisethe power, and the 
remaining two were entitled to do so. 





Bonnard v. Perryman. [1891] 2 Ch. 260. 


Libel — Publication, injunction restratning—Interlocutory, 
when not to be granted—Truth and justification. 


The Court has power to restrain the publication of a libel 
by injunction, as well as to grant such an injunction on an 
interlocutory application. An interlocutory injunction ought 
not to be granted except in the clearest cases, as where a verdict 
that the matter complained of is not libellous would be set aside 
as unreasonable. Where the defendant pleads truth and justi- 
fication, and the Court cannot say that the plea must be wholly 
unfounded, it ought not be granted. 





Salomons v. Knight. [1891] 2 Ch. 294. ` 
Libel—No wer gni to imputations — No sertous ana pressing 
injury —Interlocutory injunction. 


Although the libel complained of may A very serious in its 
nature, and appareutly without justification, the Court will not 
grant an interlocutory injunction where there is no reason to 
supposes that any people would attach weight to the imputations 
or that any serious and pressing injury to- person or Property is 
likely to be caused by the libel. 
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In re Violet Nevin (en infant). [1891].2 Ch. 29. 

Infant—None entitled to guardianship or custody— Religion 
of child—Father’s wishes—Antznuptial settlement by father that 
child should be brought up in wifes religion (Roman Catholic), 
Validity of—Child's welfare, sole test. 

Where there is none entitled to the guardianship or cus- 
tody of an infant, the paramount consideration with the Court in 
determining the religion in which itis to be brought up must 
be the child’s welfare, but it will pay yreat respect to the ex- 
pressed wishes of the father. An antenuptial agreement where- 
by the father agreed that the children of the marriage should be 
brought up in the Roman Catholic religion, which his wife pro- 
fessed, is not binding on him, and therefore, on the Court, after 
his death. The fact that the child wasin accordance with the 
agreement baptized as a Catholic is not conclusive with regard 
to the father’s wishes in the matter, and if on a consideration of 
all the circumstances, the Court comes to the conclusion that the 
child’s welfare requires that she should be brought up asa 
Protestant, the Court will order her to be so brought up. 


Roberts v. Cooper. [1891] 2 Ch. 325. 


Married woman —Reversionary interests possessed by wife— 
Fount assignment by husband and wife— Wifes assent—20 and 21 
Vic., C. 57-—Eguity to settlement against assignee. 


A married woman possessed reversionary interests in two 
sums of £. 500'under the wills of her father and of her grand- 
father respectively. They were assigned jointly by the *husband 
and wife in 1864. The wife was examined with regard to the 
assignment under 20 & 21 Vici,, Ch. 57, and assented to it. 


The assignment was in law inoperative so far asthe wife 
was concerned. The reversions having fallen dne, the husband 
and wife received the sum of £ 500 due under the grandfather's 
will, no notice having been given of the assignment to the trus- 
tee of the will. The wife now applied for the settlement with 
regard to the £ 500 due under her father’s will. The assignee 
gave up the right to half the sum, but contested the equity to a 
settlement with regard to the remainder. 

Held that taking into consideration her conduct in assent- 
ing tothe assignments, and in assisting her husband “to draw 
the sum of £ 500 under the grandfather’s will, she was not en- 
titled to the settlement of more than half the amount claimed. 
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Per Bowen, L. J. :—The wife has no equity toa settlement 
against the assignee of the fund. Quaere—Whether, if the 
assignee had not given up his claim to half the funds, he would 
not have been entitled to the whole ? 





Harrison. v. Southwark and Vauxhall Water 
Company. [1891] 2 Ch. 409. 

Statute, construction— Statutory authority to do particular act 
—Imfpited authority to do all absolutely and reasonably necessary 
— Sinking of shafts—Disturbance to neighbour—Nursance. | 

A statutory authority to do a work includes authority to do 
not only all things absolutely necessary, but also all things 
reasonably necessary for the execution thereof. Where, therefore, 
the statute authorizes the sinking of shafts on a land, and the 
execution of it caused disturbance to the neighbour by noise, 
it was held that if the defendant used reasonable care and skill 
in doing the work, the fact that by using better instruments, at 
a greater expense, less noise might have been caused, will -not 
make the defendant’s act a nuisance. 


Where the act authorized by statute is one which a private 
owner may do on his land, the liabilities and responsibilities 
of the person authorized by the statute are the same as those of 
a private owner doing the act on his own land. 

An act which may amount to a nuisance if done wantonly 
or permanently may not be so, if done for a lawful purpose and 
is of a temporary nature. (Williams J.) 





Medawar v. Grand Hotel Co. [1891] 2 Q. B. Iz. 


Inn-keeper—Plaintif’s bag containing trinkets—No space in 
hotel—Bag left tn vacant room and subsequently. taken to cor- 
ridor—Trinkets stolen—Contribuiory negligence—26 & 27.V its, 
C. 41, S. 1—Onus—Inn-keepers lrabslity. | 

The defendant was an inn-keeper. The plaintiff arrived at 
the inn one morning and being told that the hotel was full, 
that there was only one bed-room vacant, which had been, en- 
gaged by a lady and a gentleman, who were expected that even- 
ing, and that the plaintiff might use it for the purpose of washing 
and dressing, he had his luggage taken into that room. . After 
washin$ and dressing he went into the coffee room, had his break- 
fast, paid for it and left it. A: bag of his containing some 
trinkets, he had kept open in the vacant room. Before he 
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returned, which was at midnighi, the lady and gentleman 
arrived, were shown into the room, and the plaintiff's bag taken 
out and thrown into the corridor by some of defendant’s men. 
The plaintiff's luggage,on his return, was taken into another 
room, which had falien vacant. The plaintiff discovered next* 
morning that his trinkets had been stolen. There was no evid- 
ence to shew whether the trinkets were stolen while the bag was 
in the bedroom or in the corridor. 


Held by Lord Esher, M.R., and Bowen L. J.,that the plaintiff 
was receivedas a guest into the hotel, that the relation of inn- 
keeper and guest continued until a reasonable time after the 
plaintiff's goods had been placed in the corridor, and that if the 
trinkets were stolen in the room, there was contributory negli- 
gence on the part of the plaintif, but that if they were stolen in 
the corridor, the loss was due to the negligence of the defen- 
dant’s men in placing the plaintiff’s bag there. 


But keld under S. lof 26 &27 Vic., Ch. 41, that the 
defendants were liable up to £30 because they could not dis- 
charge the onus which lay on them of shewing that the plaintiffs 
negligence had contributed to the loss; also that beyond the 
amount of £ 6o the defendants were not liable, because the 
plaintiff could not discharge the onus, which lay upon him, of 
showing that the loss had occurred “through the wilful act, 
default or neglect” of the defendants. 


Held, by Fry, L. J., that the plaintiff was not a guest in 
the hotel at the time when the loss occurred and that therefore 
the defendants were not liable at all. 





» Joyner v. Weeks. [1891] 2 Q. B. 3r. 


Landlord and Tenant—Covenant to leave premises tn repair — 
Breach of—Measure of damages—Amount reasonable and 
proper for putting tn state of reparr. 

Held by the Court of Appeal that when there is a lease 
with a covenant to leave the premises in repair at the end of the 
term, and the covenant is broken, the lessee must pay what the 
lessor proves to be a reasonabie and proper amouut for putting 
the premises in the state of repair in which they ought to have 
been left. The existence of a contract with a third person, by 
reason of which the lessor would be in no worse position than 
if the defendant’s covenant had heen performed, does not affect 
the measure of damages which the plaintiff is entitled to claim 


a 
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Burt v. Gray. [1891] 2 Q. B. 98. 


Conveyancing and Law of Property Act, 1881, S. 14— Lease 


—Covenant to repair, breach of —Under lessee’s right.to enforce. 

An under-lessee of a part of the premises demised to his 
lessor cannot obtain relief for breach of a covenant to repair 
contained in the head lease, notwithstanding the provisioas of 
S. 14 0f the Conveyancing and Law of Property Act, 1881, 
enabling the Court to grant relief 10 lessees against forfeiture 
for breach of covenant. 





Barlow v. Terrett. [1891] 2 Q. B. 107. 


Nutsances Removal Act, 1863, S. 2— Unsound meat—County 
farmer sending to salesman for sale—Meat—shown by salesman to 
Ins pector—Meat destroyed by order of Justice—No exposure for sale. 


Unsound meat was sent by the appellant, a county farmer, 
to a salesman in London for the purpose of being sold aud used 
as human food. The salesman, without exposing it for sale, 
called the attention of an Inspector, who had it destroyed under 
an order of a Justice. Held that the conviction of the appellant, 
as the owner of the meat, under S. 20f the Nuisances Removal 
Act, 1863, was wrong as the meat was not ‘exposed for sale or 
deposited in any place for the purpose of sale.” 





Unwin v. Hanson. [1891] 2 Q.B. 115. 


5 & 6 Wu. 4., C. 50, S. 65—' Lop,’ meaning of — Cutting 
off branches laterally—No authority to cut off tops of trees. 

Held that the term “lop” as used in S. 65 of 5 & 6 Wm. 
4, Ch. 50, meant “to cut off? the branches *laterally, and there- 
fore that the section did not give any power or authority to the 
Justices or the Surveyor in respect of cutting off the tops of 
any trees. 

Per Lord Esker, M. R.—If an Act is directed to dealing 
with matters affecting everybody generally, the words used have 
the meaning attached to them in the common and ordinary use of 
language; if the Act be one passed with reference toa particular 
trade, business or transaction, known and understood to have 
a particular meaning in it, then the words are to be construed 
as having that particular meaning, though it may differ from 
the common or ordinary meaning of the words. | | 
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In re Bellencontre. [1891] 2 Q.B. 122. 


Extradilion—Foreign subject—Proof of act committed in 
Joreign country—Act must be criminal under Foreign ‘as well as 
English Law. 


In order to justify the extradition of the subject of a Foreign 
State, there‘must be evidence of an act committed by him in the 
foreign country amounting to an offence against the law of such 
country and which, if committed in England, would amount to 
an offence against English law. Where there were several char- 
ges, the fact that the evidence did not disclose a crime 
against English law was no answer to the claim for extradition 
by the French Government. 





The Queen v. Griffiths. [1891] 2 Q. B. 145. 


Bankruptcy petetcan—Con:misston of acts within four months 
— Construction of statutes—No penal offence, created retrospe- 
tively. 

Where the commission of certain acts by a person, if within 

.four months next before the presentation of a bankruptcy peti- 
‘tion by or against him, amounted to an offence under a statute 
and the acts now in question were committed before the statute, 
came into force though the petition was presented afterwards : 
Held that they did not amount to an offence within the statute 
for all the ingredients of the offence had not taken place before 
the statute came into force, and that it was immaterial that the 
statute created the offence by directing the words of an ear- 
lier penal statute in force at the time of the commission of the 
acts, to be read differently so as to embrace them. 

Per Denman J.—Unless the intention is clearly expressed by 

the Legislature, ctiminal offences are not to be created by giving 
retrospective operation to Acts of Parliament. 





The Queen v. Marsden. [1891] 2 Q. B. 149. 

Criminal Law Amendment Act, 188-, S. 4—Unlawfully and 
carnally knowing girl under 13 years—Proof of emission not 
Necessary. 

It is not necessary to prove emission to constitute she of- 
fence of unlawfully and carnally knowing a girl under the age 
of thirteen years, under S. 4 of the Criminal Law Amendmert 
Act, 1885. 
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In re Parrott: Ex parte Cullen. [1891] 2 Q. B. 151. 

Attestation of Instrument—Party to transaction cannot be 
attestor—B1ll of Sale A ct. : 

A party to a transaction cannot be an attesting witness to 
the instrument by which the transaction is effected. The Court 
of Appeal held in Seal v. Claridge! that the grantee of a Bill of 
Sale could not be an attesting witness thereof. (See 1M. L.J 
Rev. ante 3204) 


erne m em ma 


Hunt v. Great Northern Railway Co. [1891] 2. Q. B. 189. 

Master and Servant—Railway Company dismissing guard 
for gross neglect of duty—Fact of dismissal and ground published 
an monthly circular addressed to servanis—Privileged occasion. 

The defendants dismissed the plaintiff, a guard in their 
service, on the ground that he had been guilty of gross neglect 
of duty and published his name in a printed monthly circular 
addressed to their servants stating in it that. he had been dismis- 
sed and the ground of his dismissal. In an action for libel: 
Held by the Court of Appeal affirming the decision of Stephen J. 
that the defendants* were not liable as the occasion was privi- 
leged. Per Lord Esher, M. R.—A privileged occasion arose if 
the communication was of such a nature that it could fairly be 
said that those who made it had an interest in making such a 
communication, and those to whom it was made had a corres- 
ponding interest in having it made to them. 





Roberts v. Jones; Willy v. Great Northern Railway Co. 

[1891] 20. B. 194. 
Costs—Exercise of discretion—C ircumstances when costs do 

not follow event. A 
In these cases, Hawkins J. discusses the authorities laying 
down rules for the exercise of the Court’s discretion as to costs 
where they do not follow theevent. In Cooper v. Whittingham? 
Sir George Fessel, M.R.,says: “Where a plaintiff comes to 
enforce a legal right and there has been no misconduct on 
his part, no omission or neglect which . would induce the 
Court to deprive him of his costs, the Court has no discretion 
and cannpt take away the plantiff’s right to costs. There may 
‘be misconduct.of many sorts ; for instance there may be mis- 
conduct in commencing the proceedings, or some miscarrige in 


I. (1881) 7 Q. B. D. 516. 2. (1880) 15 Ch. D. 504 
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the procedure, or any oppressive or vexatious mode of conduct- 
ing the proceediugs, or other misconduct which will induce the 
Court to 1efuse costs, but where there is nothing of the kind 
costs follow the result.” 





O’ Shea v. Wood. [1891] P. 286. 


Inspection of documents—Action on will—Papers tn the 
possession of testator’s attorney —Privilege—Sufficiency of afidar tt 
— Words “ communications between client and solicitor” not enough. 

The defendant having applied for inspection of documents 
in an action by the plaintiff on a will, the Court refused to ord2r 
the plantiff to produce papers in the possession of the attorney 
of the testatrix, which belonged to him, though they related to 
her affairs and came into existence while he was acting as her 
professional adviser. The Court also refused to call upon the 
solicitor to produce the documents for the purpose of discovery 
or te direct his examination at that stage of the proceedings. 
Where a party made an affidavit objecting to produce documents 
on the ground that they were privileged “as communications be- . 
tween herself and her solicitor”, kela by the Court of Appeal, 
reversing the decision of Feuz? J., that it was insufficient to pro- 
tect them for “ it is not sufficient for the affidavits to say that 
the letters are a correspondence between a client and a solicitor, 
but the letters must be professional communications of a con- 
£dential character for the purpose of getting legal advice.” 





In the Goodsof Mary E. Mann [1891] P. 293. 


Will—Property in England—Will limtted to property abrcad 
_ Probate—Intestacy as regards foreign property—A dministy a- 
tion to sole next of kin. 

Where the deceased died intestate with reference to puope-ty 
in England, but left a will limited to property abroad of which 
the executors obtained probate in the foreign Court : Heid that 
administration of the property in England could be granted to 
the sole next of kin. 





JOTTINGS AND CUTTINGS: 


* Disposal of Miscellaneous Cases in the High Court —During 
the last two years or more, appeals against original and appel- 
late orders, and revision petitions under S. 622 oi the Civil 
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Procedure Code and S. 25 of the Provincial Small Cause Courts 
Act, have been posted for decision in the first instance before a 
single Judge of the High Court, and disposed of by him, except 
where he cousidersit advisable that any of them should be 
heard by a Bench of two Judges. This practice has much to 
commend it. But owing to the fact that sittings for the 
hearing of such cases are not arranged as frequently as is neces- 
sary, there is great delay in their disposal. They are many in- 
stances in which they do not appear on the cause list at all fora 
period of 18 months, and sometimes they are not heard for two 
years after they are filed. They are generally cases of small 
pecuniary value, and those in which poor people are chiefly con- 
cerned. It isto be regretted that they are kept pending fora 
longer period than most second appeals and many regular ap- 
peals. We hope the Chief Justice will be able to make ar- 
rangements for their speedier disposal. It is to his Lordship that 
we mainly owe the recent marked improvements in the prompt- 
ness and efficiency with which criminal cases are disposed of, 
and we hope that he willtake early steps to remedy the grievance 
. that exists with regard to Miscellaneous Cases. 


The Original Side rudes—Under the new rules framed for 
the Original Side of the High Court, the defendant has to file a 
written statement within 8 days from the service of the sum- 
mons, if he wishes to defend the suit. We think this is too 
short a period. He can no doubt get the time extended on 
payment of a fee of Rs. 5 for sufficient cause. But in the ina- 
jority of cases the defendant would have to get copies of some 
documents from public offices, or to obtain original documents 
themselves, or accounts might have to be looked into before the 
statement could be drawn up by his Vakil or Attorney. We 
think a period of fifteen days should be given him as a rule for 
filing the statement. The present rule Di adds to 
the already heavy tax on justice. ` 


Liberty of Speech in Council.—The statement which has 
been going the rounds of the press that several Englsh clubs 
propose to expel Sir Edward Clarke for his remarks upon the 
Prince of Wales during the trial of Sir William Gordon Cum- 
minn’s case ani that Her Majesty and her Council are to cousi- 
der” the matter, recalls Wendell Phillip's remarks upon the duty 
of a fearless lawyer and his contrast between such and one who 
courted favour or success at the expense of a fearless discharge 
of duty: “ Suppose we stood in that lofty temple of jurisprudence 
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—on either side of us the statues of the great lawyers of every 
age and claim—and let us see what part New England—Puritar, 
educated, free New England—wotld bear in the pageant. Rome 
points to a colossal figure and says, “That is Papian, who, when 
the Emperor Caracalla murdered his own brother, and ordered 
the lawyer to defend the deed, went cheerfully to death, rather 
than sully his lips with the atrocious plea; and that is Ulpian, 
who, aiding his prince to put the army below the law, wes — 
massacred at the foot ofa weak but virtuous throne.” And 
France stretches forth her grateful hands, crying, “ That is D ” 
Agnessean, worthy, when he went to face an enraged king, cf 
the frrewell his wife addressed him—‘ Go! forget that you have 
a wife and children to ruin and remember only that you have 
France to save.” England says: ¢ That is Coke, who flung the 
laurels of eighty years in the face of the first Stuart, in defence 
of the people. This is Selden on every book of whose library you 
Saw written the motto of which he lived worthy, ‘Before everr- 
thing—Liberty” That is Mansfield silver-tongued who pro- 
claimed—‘Slaves cannot breathe in England, if their lungs 
receive our air, that moment they are free.’ This is Romilly, 
who spent life trying to make law synonymous with justice, and 
succeeded in making life and property safer in every city of tke 
empire. And that is Erskine, whose eloquence, spite of Lord 
Eldon and George III, ‘‘made it safe to speak and to print.” Then 
New England shouts: “This is Chote, who made it safe to mu-- 
der and of whose health thieves asked before they began to 
steal” Always think twice when saints and sinners, honest 
men and editors, agree in a eulogy. English Clubs and British 
Royalty will do well to ponder upon these remarks, before acz- 
ing."— The Albany Law Journal. 


Attempt to Corrupt a Fudge.—Atthe thirty-first anniversary 
festival of the Solicitors’ Benevolent Association, which tock 
place on the 26th June (with Mr. R. Cunliffe in the chair), the 
Chairman proposed the toast of “ The Bench and the Bar.” Mr. 
Justice Wills, in returning thanks, expressed his obligation io 
the kind appreciation by solicitors of certain industries, wi-h 
which he might fairly credit himself,to which it was ofeatly due 
that he occupied the position of one of Her Majesty’s Judges. 
The Chairman had stated, and they had indorsed the state- 
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ment, that the-body.:to which he belonged was incorruptible, 
. but he might be allowed to say that was not perhaps be- 
cause the opportunities for corruption did not exist, for 
he himself was a Judge to whom a bribe had been offered. 
He was once at Manchester when he received a letter from 
a “Scotch hawker,” which was addiessed to.‘“T‘he Judge .of the 
Court at Strangeways,” and this was delivered to him at the 
Judge’s lodging. It contained in eight pages of note paper, 
a very admirable statement of a quarrel between him and 
his’ sister, which was shortly coming on. for trial and 
explained how deeply he was wronged, and stated: how very much 
he expected from the Judge who was going to try the cause. 
* It wound up: “Now, Sir, when you have found judgment for 
the defendant, (himself) with costs, if there is any small article 
you would like to receive, and feel that you could comfortably 
accept it, it shall be sent, and if not there is no harm done.” A 
paragraph in the letter made it clear that the case was not going 
to be tried before him (Mr. Justice Wills) at all, but before 
the Judge of the Salford Hundred Court, and thinking that even 
this gentleman ought not to be lett to suppose that his proposi- 
tion.was quite the right thing, he addressed a sharp letter to him, 
in which he stated that he was not the Judge who would try his 
case; and therefore it was of comparatively little consequence, 
but that a very serious offence had been committed, and that.if 
- he had not attributed it to ignorance he should have taken some 
grave steps. And he would like to remark how effectual the re- 
buke of a Judge sometimes was. In reply he received a letter 
containing an apology which was absolutely grovelling in its 
humility, but which, after having completely satisfied any sense 
of offended dignity proceeded: “ And now, Sir, will you be good 


enough to tell me who isthe Judge.” Here was a proof that . 


opportunities were not wanting. 


Mrs. Maybrick and her Husbands Life Poltcy.—tIn the re- 
markable Maybrick Insurance Case, the High Court has held, on 
aspecial case stated for the opinion of the Court, that an action 
on a life policy effected on his life by the late Mr. Maybrick for 
the benefit of his widow (who was convicted of having murdered 
him) and of their children after her death, could not be sued on 
by the trustees of his will. The ground of the decision was that 
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it is not in accordance with public policy that the convict May- 
brick should recover money payable on an event which had been 
brought about by her own felonious act, and this is in accordance 
with the rule in the case of the forger Fauntleroy [The Amtc- 
able Soctety v. Bolland] : and in that of the murderer Palmer 
(The Prince of Wales Insurence Company vs Palmer*). It appears 
to have been assumed that the conviction in Regina v. Maybrick, 
although followed by a commutation of the capital sentence to 
penal servitude for life, was conclusive evidence of the -felonious 
act of tbe convict. Is this quite in accordance with authority ? 
We are inclined to doubt it, the parties in Regina v. Maybrick 
and in the Maybreck insurance case not being the same. If, 
for instance, a prisoner convicted of bigamy sue for administration 
of the second spouse’s effects, the validity of the second marriage 
can be set up, notwithstanding the conviction. [Wzlkinsow v. 
Gordon? and see The Duchess of Kingston's Caset.) It was held, 
however, in Palmers case that the Coroner’s inquisition charging 
Palmer with murder was frtmd facie evidence of the murder: 
and since Mrs. Maybrick was not called to disprove the murder 
of her husband, ason a habeas corpus ad testificandum, (see 43 
George III, Ch. 140, and 44 George III, Ch. 102) she could have 
been, there seems little doubt that the recent judgment is sub- 
stantially correct. Perhaps, however, on the death of Mrs, May- 
brick the action could be brought again for the benefit of those 
entitled to a reversionary interest in the policy.—Law Fournel. 


*PRESUMPTION OF TITLE FROM POSSESSION. 


In the August number of this Journal an esteemed con- 
tributor discussed the question of the presumption of title which 


_ arises from possession. He has referred to the authorities bearing 


on the subject and has come to the conclusion that where neither 
the plaintiff nor the defendant can give any proof of title, but 
the plaintiff shows that he was in possession before the defend- 
ant, he is entitled to recover possession of the property sued for, 
on the ground that the presumption of title arising from an 
earlier possession prevails against that arising from a lates posses- 
sion. The argument seems to be that once you draw the 


1. (1830) 4 BI. (N. S.) 194.33, R.R. 22. 3. (1825) 2 Add. 152. 
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presumption of title based on the plaintiff's prior possession, you 
have found that which you are in search of, that is, the title to 
the property in dispute, and unless a better title is shown to be 
in somebody else, the presumption of the plaintiff's title stands 
unrebutted. After carefully considering the matter and ex- 
amining the authorities cited by the learned writer of the article 
in question, we find ourselves unable to agree in the conclusion 
arrived at by him. ‘The question is one of great importance and 
deserves to be examined from all points of view. It appears to 
us that if a plaintiff is to succeed on the strength of his prior 
possession, it must be because he explains the subsequent posses- 
sion of the defendant, and unless he is able to explain such subse- 
quent possession, his suit must fail. He may be able to explain 
it by showing that he was forcibly dispossessed by the defend- 
ant, or that the defendant got into possession with the permis- 
sion of the plaintiff or somebody through whom he claims. We 
are not aware of any case in which it has been held that, with- 
out any such explanation of the defendant’s possession, a plain- 
tiff has been permitted to succeed onthe mere strength of his 
prior possession. This is explainable on general" principles. We * [562] 
understand the principle that possession is evidence of title, 
unless explained, to mean that such possession is evidence of title 
at the time the possession is with the person setting up the title, 
thatis, the presumption exists only so long asthe possession 
exists. While the Court would presume that the plaintiff had 
title at the time he was in possession, it would no less presume 
that the defendant has title at the time he is in possession, for it 
would not unnecessarily impute any wrong to any person. Why 
shotild the Court assume that the defendant was guilty of some 
wrougful act in acquiring the possession, which is shown to be 
with him at the time the suit is brought? He may have acquir- 
ed his possession in any of the various waysin which it can be 
lawfully acquired. The plaintiff may have abandoned his posses- 
sionand title tothe property, as it often occurs in the case of 
new settlers in-countries, where there are large tracts of uncul- 

tivated and unowned land. A man goes toa new country, 

- Clears 4 plot of land and brings it under cultivation, but finds 
that for some reason or other it does not suit him to continue to 
cultivate it. He abandons it and takes up another plot. 


r 
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Supposing another settler takes possession of the land so aban- 
doned, and spends capital and energy in bringing it into a fit state 
for cultivation, surely it would be inequitable to say that the 
first settler can turn him out simply because he shows that he 
had prior possession. Ifit besaid that he must have known 
that he ran the risk of being turned out by any person who 
showed that he had been in prior possession, we can only say 
that nobody could fora moment believe that the law would be so 
unreasonable. At the time he took possession, nobody else was 
in possession of the property and therefore he committed no 
wrongful act in taking possession. If it be said that the plain- 
tiff would not be able to succeed, unless he shows that he or some 
person, through whom he claims, was in possession up to a date 
immediately antecedent to the defendant coming into possession, 
even then the correctness of the principle is not clear. It may be 
that the plaintiff or the person through whom he claims sold the 
property, or made a gift of it or abandoned it, and yet it is just 
possible that the defendant is not aware or is not in a position 
to prove any of these facts. We do not see the justice of 
throwing on the defendant, whois in possession, the burden 
of proving his title under the circumstances. One of the 
“principles of law is that the plaintiff must succeed on the 
strength of his own title. It was and is open to the defendant 
merely to say that he is in possession, meaning that he is law- 
fully in possession end thereby put the plaintiff to the proof 
that the defendant is not lawfully in possession (see Danford.v. 
McAnultyt). Can the plaintiff succeed without showing that 
the defendant is unlawfully in possession ? If he can show, that 
while he was peaceably in possession, the defendant went in and 
took possession without his leave, then he can succeed because 
the defendant is shown to have committed a trespass, and all 
trespass implies force in the eye of the law (see the observation 
of Cockburn C.J. in Asher v. Whdtlock?). Let us now turn to the 
cases bearing on the point. 

The report of the case of Allen v. Rivington 3 is rather 
meagre. It is a case of the time of Charles II. We gather from 
the report that the defendant, who said he represented the true 


nn 
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owners of the property, ousted the plaintiff. The title set up was 
not proved and as it appeared that the lessor of the plaintiff had 
priority of possession, decree was given ia the plaintiffs favour. 
The Editor's note runs as follows: “This case is evidently in 
direct contradiction to the well established rule that the plain- 
tiffin ejectment must recover by the strength of his own title 
without any regard to the weakness of the defendants.” - 
* # * + 

The decision in the principal case seems to be confirmed 
by modern authorities to the extent that actual possession not 
apparently tortious will furnish a grima facte case tothe 
plaintiff in ejectment. The case does not seem to contravene 
the principle that the plaintiff must recover by the strength of 
his own title. It rather recognizes the principle that possession 
is evidence of title as against a wrong-doer. This is the view 
taken also by the Editor of Moody and Malkin’s Reports. (See 
the note to Doe v. Dyeball,! where Allen v. Rivington? and the 
Editor’s note are discussed). In the case of Doe dem Humphrey 
v. Martin, the plaintiff proved previous possession and wrong- 
ful dispossession by the defendant. Decree in ejectment was 
given in the plaintiff's favour. In the case of Doe v. Dyeball,? 
‘which we have just referred to, the defendant had” forcibly taken 
possession of a room. ‘The plaintiff proved a lease to him of the 
house and a year’s possession. Objection was taken that no title 
in the lessor had been proved. Lord Tenterdon C.J. said: ‘That 
does not signify ; ; there is ample proof; plaintiff is in possession 
and you come and turn him out; you must show your title.’ 
In Doe dem Harding v. Cooke,* the suit was in ejectment. It 
proved that the plaintiff's lessor and his father before him had 
‘held the premises for 23 years and during that time had received 
and increased therent, The defendant proved ro years’ subse- 
quent possession, The Court held that the receipt of rent, &c., 
‘for 23 years were unequivocal acts of ownership from which the 
Jaw would presume a lessor in fee. Zinda C. Ja, says: 
“The father died seised and the lessor of the plaintiff is the only 
‘son who i is shown to have survived him. That would be enough 
‘even in a writ of tight to call on the tenant to establish a 


1. (1829) I Mood. & M. 346. ~ 3. (1841) Car. & Marsh 32. 
2, 2 Wms, Saund.-111 (6th Edn.) d. (1831) 7 Bing, 346 : 33 R. R. 603, 
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‘stronger claim. It isadmitted on the part of the defendant 
‘that this would have been sufficient if the ejectment had been 
‘brought within a year or two after the lessor of the plaintiff 
‘had been turned out of possession. But if two years would 
‘not have preponderated against the lessor of the plaintiff, I 
‘cannot see why any period short of 20 years should be supposed 
‘to raise. a counter-presumption arising from the first 20 years, 
‘In many cases it would be extremely hard to cast on the lessor 
‘ofthe plaintiff the burthen of showing how the defendant 
‘came intc possession. The lessor of the plaintiff may have 
‘been an infant or out of the kingdom at the time. The earlier 
‘presumption therefore must prevail till a better title is shown. 
It will be seen that the presumption his Lordship is speaking of 
isthe presumption of ownership arising from 20 years’ conti- 
nuous possession. ‘This case was decided before the Statute 
3&4 William IM, C. 27 (1832), was passed, which statute 
enacted that the right to land, &c., was extinguished on the 
determination of the period prescribed in the Act for establish- 
ing the same, Even before the passing of the said statute the 
Courts acted on the presumption that 20 years’ continuous 
possession was evidence of title. Patzerson J. states in Doe 
dem Carter v. Barnard” : ‘Without the aid of this statute, 20 
‘years’ possession gave a prima facie title against every one, and 
‘a complete title against a wrong-doer who could not show 
‘any right, even if such wrong-doer had been in possession 
*‘many years; provided they were less than 20,’ and cites this 
very case of Doe dem Harding v. Cooke? as authority for the pro- 
position. In the case of Doe dem Smith and Payne v. Webber,’ 
the plaintiff, a tenant undera mortgagee, was ejected under 
colour of a writ for possession obtained against the mortgagor in 
pursuance of an award given by arbitrators, to which arbitration 
the mortgagee was no party. The only evidence.of title adduced 
by the defendant was evidence of the arbitration proceedings. 
The Court held that the evidence was inadmissible as proceed- 
ings inter alia to which the mortgagee was no party, and held 
that the plaintiff was entitled to recover possession. In Doe v 
Birchmore, * the plaintiff's lessor and one # were left ih posses- 
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sion by the true owner. One. L came to reside with and.attend 
upon Æ. H died after having devised his interest to plaintiff's 
lessor. The Court held that the plaintiff was entitled to recover 
in enjoyment as against Z, who could not set up a title adverse 
to Æ as he came in under Æ and against defendants, who inter- 
vened claiming under the original owner, but failed to prove their 
title. 


In Brest v, Lever 7 the action was brought in trespass; the 
plea of the defendant was liberum tenementum. Parke B. held that 
by the plea ¿rerum tenementum the defendant admitted that the 
plaintiff had been in possession and that he himself was prima 
facie a wrong-doer, but he undertook to show a title in himself, 
which would do away withthe presumption arising from the 
plaintiff's possession, but he failed to do this. In the case of 
Doe dem Carter v. Barnard,” the facts were these: One Robert 
Carter purchased premises and was let into possession in 1815 
but he did not pay all the purchase money till 1824, and till 
then no conveyance was executed in his name. In 1815 he 
allowed his son John to occupy the premises rent-free as tenant 
at will, and he continued so to occupy till 1834 when he died 
leaving a widow who was lesser of the plaintiff, and a son and 
other children. Plaintiff's lessor occupied from her husband’s 
death till a short time before the action was brought. The defen- 
dant claimed under a mortgage made by Robert in 1829. The 
qtiestion was whether the plaintiff was entitled to succeed on 
these facts. The Court rightly held that the plaintiff was not 
entitled to succeed. In the first “place the engagement by John 
was permissive as he got into possession as the tenant at will of 
his father. If John’s children had succeeded tothe property on 
the death of their father, theycould not have resisted the defen- 
dant’s claim on the principle laid down in Doe v, Birchmore®. 
The possession of the widow of John was wrongful and if she 
had been permitted to remain in possession for 20 years, she 
would have acquired a parliamentary title, that is, through the 
Statute of Limitation which would have extinguished the titleof 
the true owners. But she remained in possession only for 13 
years. Assuming that her husband’s possession was adverse to 
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the title of the true owner, the question arose whether the period 
during which he had been in possession could be added to the 
period during which she wasin possession. The Court held that 
she could not do this. It said: ‘We apprehend, as before stated, 
‘such 20 years’ possession must be either by the same person or 
‘several persons claiming one from the other which is not the case 
here” One further point to be noted in the case is that it did not 
appear that the defendant forcibly dispossessed the plaintiff. 
The case of Davison v. Gent * is a clear one. The Court said 
that the defendant got into possession either under a sub-tenant 
of the plaintiffs or as a mere intruder, and in either case the 
plaintiffs were entitled to succeed on the strength of their pre- 
vious possession; (see the the judgment of Bramweli B. which 
lucidly states the points for decision and the decision therein.) 
In Asher v. Whitlock ? the facts were these. One Williamson in- 
closed some waste land in 1842 and in 1850 he inclosed more land 
adjoining and built a cottage. He occupied the whole till 1860, 
when he died having devised it to his wife so long as she re- 
mained unmarried with remainder to his daughter in fee. On 
his death the widow and daughter continued to reside on the 
property and in 1861 the defendant married the widow 
and came to reside with them. Early in 1863 the daugh- 
ter died aged eighteen years and the mother died ‘soon 
after. The defendant continued to occupy the property and 
in 1865 the daughter's heir-at-law brought ejectment against 
him. The question was whether the heir~at-law was en- 
titled to succeed. Cockburn C.J. put it, the defendant was in 
a dilemma: either his possession was adverse or it was not. The 
*widow was bound to give up possession to the daughter on her 
marrying the defendant. If she and the defendant snbsequen- 
tly continued to remain in possession with the permission of 
the daughter, the defendant could not resist the claim of the 

heir-at-law of the daughter as he would be estopped from doing 
it. If on the other hand the widow and the defendant remain- 
ed in possession after their marriage adversely to the title of the 

daughter, their position was that of trespassersand all tres- 

pass implies force in the eye ofthe law. They shovid there- 

fore be considered to have forcibly dispossessed the daughter, 


1, (1857) 26 Ù. J. N, 5. Bx, 122. 2. (1865) L. R. I. Q. B. 1. 


L] THE MADRAS LAW JOURNAL. . 441 


and'the heir-at-law of the daughter wotld be entitled to recover 
possession on the strength of the previous possession of the 


testator. It will be seen from the foregoiug cases that iw none: 
of these cases has it been held that plaintiff is entitled to suc- 


ceed merely on the strength of bis previous possession, unless 
he sbows that the defendant forcibly dispossessed him or traces 
such possession through himself or some person through whom 
he claims. Ifhe has lawfully been dispossessed, he has no 
remedy against a third person not claiming through a wrong-doer 
(See Possession tn Common Law by POLLOCK and WRIGHT, page 
99, and Buckley v. Gross). In this last mentioned case, posses- 
sion of certain property was taken under the orders of a Magis- 


trate acting under statutory powers, and sold by the Receiver 


of Police to the defendant before the expiration of the time 
named in the statute. The question arose whether the plain- 
tif was entitled to recover the price on the mere strength of his 
previous possession. ‘The Court held that, as the detention was 
lawful, the receiver and purchaser were accountable only to the true 
owner if to any one. When the plaintiff was lawfully deprived 
of possession, his whole possessory right and title, such as it 
might be, was determined. We do not think that any detailed 
examination of the Indian cases on the subject- is necessary. 
The following cases: Khajah Enaetoollah Chowdhry v. Kishen 
Soondur Surma,? Brojo Sunder -Gossamiv. Kotlash Chunder 
Kur,* Krishnarav Yashvant v Vasudew Apaja Ghottkar ,* 

Ayesha Beebee v. Kanhye Mollah,® Mohabeer Pershad Singh v. 
Mohabeer Stn gh, Cutenhov. Souza,” were cases of dispossession. 
In the-case of Krzshnarav Vashvontv. Vasudev Apajt Ghotikar* 
the defendant had taken possession through the Court as pur- 
chaser in execution of a decree* against a third person. In re- 
gard to the efect which has been given to S; 9 of the Specific 
Relief Act as barring suits based on mere possession, it ap- 
pears to us that the decisions (Debt Churn Bordo v. Issur Chun- 
der Manzee® and Ertaza Hossein v. Bany Mistry, ? followed 
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with hesitationin Purmeshur Chowdaryv. Brijo Lali Chowdhary? 
proceed on a misapprehension of what the Privy Council said 
in Wise v. Ameerunissa Khatoom.* 


As to the qnestion how far the defendant by proving jus 
tertec can defeat the plaintiff's: claim, it appears to uson the 
principles enunciated above, thatifthe defendant shows that 
the title to the property sued for isina third party, the pre- 
sumption of the plaintiff's title arising from his previous posses- 
sion ceases to arise, because an inference arising from prestmp- 
tion is resorted to only ifthere is no actual proof before the Court. 
In the case supposed by us there is actual proof as to who the 
true owner is, and consequently even if the plaintiff succeeds in 
showing that he was in previous possession and was forcibly 
ousted by the defendant, who cannot showthat he is acting 
under the authority of the true owner, the plaintiff caanot 
succeed on the ground that the title should be presumed to be 
in him. He can succeed only onthe strength of his previous 
possession and subsequent forcible ouster by the defencant. 
His possession is good against everybody but the true owner, 
and if the defendant cannot show that heclaims through the 
true owner, he cannot retain the possession, which came to him 
through his own wrongfulact. This is well putin the a-gu- 
ment of Markby in Asker v. Whztlock®. He says the authorities 
are conclusive to show that a person in peaceable possession of 
lands has, as against every one but the true owner, an interest 
capable of being inherited, devisedor conveyed. In India as 
there is special provision for bringing suits based on mere 
possession irrespective of title, (5.9 of the Specific Relief 
Act), such suits should be brought within six months efter 
dispossession. Otherwise the suit would fail. Before conclud- 
ing we would merely refer to the principle that a person 
suing either in trespass in England or under the provisions of 
the Specific Relief Act in India must show that he has been in 
undisturbed possession for a reasonable time. If he isa mere 
trespasser himself he cannot by the mere act of trespass 
gain a possessory title to the property in dispute. Brown v. 
* Dawson“ is a good illustration of this principle. In this case 
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the plaintiff, a schoolmaster, had possession of the school-room 
for the purposes of his office but was summarily dismissed by the 
trustees. He gave up the room which was taken possession of 
by them and locked up. He returned on the next day, broke 
open the room and heldit for eleven days at the end of which 
the trustees forcibly ejected him. He then brought the present 
action in trespass. ‘The Court held that the plaintiff had not by 
his re-entry a prema face right of possession against the trustees 
as wrong-doers. Lord Denman C. J. said : ‘We agree also that 
‘this action is possessory and that possession is sufficient for the 
‘plaintiff in trespass against a wrong-doer. But these elemen- 
‘tary principles must be understood reasonably. A mere tres- 
‘passer cannot by the very act of trespass immediately and with- 
‘out acquiescence give himself what the law understands posses- 
‘sion against the person whom he ejects, and drive him to produce 
‘his title, if he can without delay reinstate himself in his former 
í possession.’ 


` 


[Whatever may have been the view taken in earlier cases it 
may now be taken to be definitely settled that possession is 
prima facie a good title in itself and that it will avail as against 
every person. other than the true owner. The decision of the 
Judicial Committee in Sundar v. Parbati has led up to this 
result. Dealing with the question of joint possession by two 
widows and the cases of As ker v. Whttlock*, etc., their Lordships 
of the Privy Council observed *: “Their Lordships are at a loss to 
understand, at all events, to appreciate, the grounds upon which the 
Chief Justice endeavours to differentiate between the authorities 
which he cites, the import of which he correctly states, and the 
“ position of the parties to this action. Their possession was law- 
fully attained, in this sense, that it was not procured by force or 
fraud, but peaceably, no one interested opposing. In these cir- 
cumstances, it does not admit of doubt that they are entitled to 
maintain their possession against all comers except the heirs 
* * one or other of whom is the only person who can plead a 
preferable title. But neither of these possible claimants is in 
the field, and the widows have therefore, each of them, an estate 
or interest in respect of her possession, which cannot be 
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impaired by the circumstance that they may have ascribed their 
possession to one or more other titles which do not belong to 
them.” l 


Following the above case the Allahabad High Court has 
held that a person in possession of land without title has an in- 
terest in the property which is heritable and good against all 
the world except the true owner, an interest which, unless and 
until the true owner interfered, is capable of being disposed 
of by deed or will or by execution sale—see Walt Ahmad v. 
A judhta; Gobind Prasad v. Mohan Lal®; Pahlwan Stushv. Ram 
Bharose?, ‘The principle laid down in the above cases has not 
been departed from in the later caseof Shr Gopal ve Ayesha 
Begam * although the two learned Judges who decised that case 
differed from each other in the application of the above principle 
to the facts before them. Itis not here necessary to consider 
which of the two learned Judges was correct in his application 
of the principle. But it may be stated that Mr. Justice nor 
loses sight of the circumstance that the plaintifs were claiming 
as heirs of the person in possession along with the defendant so 
that they come within the principle stated by him that to en- 
title plaintiffs to maintain a suit “the persons from whom tuey 
derived title were in possession at the time when the trespasser 
entered upon possession.” Surely when one of the heirs claims 
to have exclusive possession he must be regarded as a trespasser 
so far as regards the other joint-heirs. 


The Bombay High Court has maintained the view above 
stated ever consistently. See Fatan v. Ernad Asia®; Ali v. 
Buchubibi 5; Hanmantrav v. The Secretary of State for India" 
Pestongt v. Nemchand®, Cf. also Bhagwan Singh Daulat Singh 
v. The Secretary of State for India’. In Madras, until the case of 
Mustapha Saheb v. Santha Pilar, theview was that possession 
in itself was not the foundation ofa right to sue except under 5.9 
of the Specific Relief Act. In that case Mr. Justice Subrahmanya 
Azyar held that possession in law was a substantive right and 
would entitle the person to maintain it as against all but the true 
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owner. Ever since. the decisions in Madras have been uniform in 
maintaining this view. See Narayana Row v. Dharmachar}; 
Kocherlakota Venkatakrisina Row-v. Vadrevu.:Venkappa*. 

The Calcutta H igh Court seems to hold that mere proof ‘of 
possession without proof of title will not, except ina suit under. 


“S. 9 of the Specific Relief Act, entitlea plaintiff toa decree for | 


recovery of possession. The latest case upon the subject in ‘that 
Court is that of Nesa Chand Gatta v: Kanchiram Bagant3. 


The above question is different from the question whether 
possession is presumptive evidence of ownership, 2 . 2., OÑ title: It 


has been statutorily enacted that possession is, ia the absence of, 


proof to the contrary, prema facie evidence of ‘title’ (see S. 110 of 


the Evidence Act) and this doctrine has been followed by the ` 


several High Courts. We do not ‘think the Caleutta decisions 
which hold that mere proof of possession will not entitle a plain- 
tiff to succeed except in a suit under S. 9 of the Specific Relief 
Act® arein any way against this view. That possession is evidence 
of title is declared by statutory enactment in S/110 of the Evidence 
Act. But this is only a presumption, and that, a rebuttable one. 
‘Hence where it is shown that somebody else has the title, the 
plaintiff cannot succeed upon the mere strength of his posses- 
sion. This i is the view of the Calcutta High a — HD. | 





“#PARASARA MADHAVIYAM. 

The gualitiesof the maiden being thus examined, (her) 
family should also be examined. Hence, Manu (says) 6 :—Tn 
respect of connection by marriage, one should avoid these: ten 
familes though they may be great, and rich in kine, goat, sheep, 
‘wealth, and com z.e., (family) neglecting (or without) sacred rites: 
(family) having no males (surviving); (family) devoid of Vedic 
(study) (family in which the mem bers have) long hairs 7 and 


1. (1902) 1. L. R. 26 M. 514, of State ir india. (1904) 
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“4, Bhikhi Rai v, Udit Narain Singh - zi Lali. Chowdry (1889) 1.I.R. 17 
(1903) I.L,R. 25 A. 336 (370); C. 256 where the previous 
Rajaram v. Nemchand 5 Bom, decisions are referred to and 
R. 225; Bhagwunt Singh > Nisa -Chand Gaita vy. Kanchi- 
aulat Singh. v. The Secretarg ram Bagani (1899)I. L. R. 
of State for India (  ) 10 - 26 Č. 579. -> 4 
Bom. L. R, 571. Nawab Aja- 6. Ch. III 6 and.7 ° i ` 
juddin Alli Khan Ve Secretary 7. (7. e.) on the. body. (not. on. the 


head):—Ep. 
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suffer from piles : and families (in which the members are) 
consumptive, dyspeptic, epileptic, afflicted with white leprosy 
and leprous., “ Neglecting (or without) sacred rites,” 72., 
devoid of sacrificial and other ceremonies.” Having no 
male members, z.e, with women as the only survivors ! 
“ Devoid of Vedic (study)? z.e.” who do not study (Vedas). 
Also Yama:—‘ These fourteen families should be marked 
as unfit for marriage. Among Brahmins and priests who 
officiate at sacrifices, (the family) having no arsha should be 
avoided. The family, (whose members are) too tall, too 
short, and of deep color should be avoided. Families (whose 
members are) wanting ina member of the body or having 
too many, dyspeptic, afflicted with white leprosy, leprous, &c., 
should be avoided. Families, (whose members are) always 
lustful, should be avoided, as also a family consisting of 
hairy people. Also. an epileptic family and a family afflicted 
with jaundice.” “ Having no arsha,” te., whose pravara is not 
known. The object of avoiding (familes) “ neglecting sacred 
rites” &c., is to avoid offspring of that kind—for Harifa says? : 
“The offspring is born as befits the family.” Also in a Purana 
« The son takes after the maternal uncles: and the maiden | 
(daughter) takes after the fathers. Of whatever nature the mother 
is, of the like nature will the son be.” Also Manu? :—“ A man 
of low birth? partakesof the nature of his father or of his 
mother, or of both: but under no circumstances will he give up 


‘his own (evil) nature.” The family to be avoided has been 


mentioned, | 


‘As to the family which ought to be chosen, Vajnavalkya 


“says” :— From a great family of Srotriyas (z.e. those who 


study Vedas) famous forten generations.” Where a family whose 
members have been famous for five generations on the father's 
side and five on the mother’s, such family is (said to be) famous 
for ten generations. From such a great family z.e., which is rich 
in children, cattle &c. let him marry a maiden. Also Manu ® :— 


l. Kulluka Bhatta explains this ex- with reference to men of low 
pression as meaning fumily birth the first sentence in Sans- 
producing no male children but krit although ge@eral is trans- 
only female children :—[ ED]. lated as specially dealing with 

2, Ch. 118 13. such men :—Ed.] 

3. Ch. X. § 59, Dutt p. 373. 5. Ch. 1. § 5t. 

4, [As the matter dealt with Just 6. Ch. LV. § 244. Dutt p. 168. 


before and after this verse is 
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“ One, who wishes that his family should rise, should always 
form connections with superior families and avoid inferior ones.” 
On this point, he( Manu) himself mentions which are superior:— 
“Tose, who are pure by (the performance of) sacred rites laid 
down by Srutts and Smrdtis : who have maintained Brakmacharya 
inviolate : who are born in great families: who are connected 
with great families: who are recognised as great (or always 
associated with great men): are contented: are good to good 
people : are good: are impartial: are devoid of covetousness, 
greediness, hatred, envy, pride, delusion (or frenzy or infa- 
tuation) &c.,: are not irascible and are easily appeased, 
should always be made connections by marriage.” ‘The same 
(authority) mentions the inferior (families):— ‘ Thieves, 
* informers, the impotent, (those) who lead the lives of atheists, 
who live by a profession not appropriate (to their caste), who 
are deformed, who are at bitter enmity with the brave, who have 
committed offences against the king, who habitually take away 
the property of. Brahmins, and misers, are condemned. Let him 
also carefully avoid families, where married women are childless, 
give birth only to girls and kiil their husbands.” The rule, speci- 
fying the bridegroom to whom a maiden may be given, is stated 
by Gautama’ :—“ Let him give to one who is possessed of learn- 
ing, of good conduct, having relations, good marks and good 
disposition.” l 
Also Yama :—“ A maiden should be given away? by wise 
persons after examining these seven qualities—ancestry (family), 
disposition, the person, age *, learning, wealth, and the exist- 
ence of capable members (in the family),—the rest need not be 
considered.” Vajnavalkya 3 :—“ A bridegroom (should be)’ en- 
dowed with the very same qualities, be of one and the same caste, 
be a Svofrzya (one who has studied the Vedas), be carefully 
examined as to his virility, and be youthful, intelligent, and 
popular.” “ Endəwed also with the very same qualities” tes 
the qualities set out regarding the maiden.4 The method of as- 

certaining virility is described by Narada. 

1, IV. 38.5. B. B. Vol. II p, 194. 3. ‘Ob. I § 55. Dutt. pe 10. 


2. The Telugu Edition fias‘‘reputation,” t. On. 18.54. Dust. pp. 9 £ 10, 
instead. on | 


[1575] 
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[Translators Note~ Here follow an extract from Narada as 
to the mode of ascertaining one’s virility, and Madhavds còm- 
mentary on Narada’s text. | 


This ought to be understood after examination (or ascertain- 
ment). The same (authority Marada!) gives the reason for, this: 
— Women were created to bring forth offspring. Woman? is 
the field and men theseeds. The field should be given to one 
who has seed and one who has no seed does not deserve the 
held.” ` 


Katyayana mentions others who should be avoided in the 
same way as the impotent :— “A maiden should not be given by 
the wise to those who live ata distance, who have no learning, 
who follow the path leading to the final emancipation of the 
soul, who are valorous, and who are without property.” 


But to what kind of man should she be given? ‘Thus 
Manu says? : “ To a bridegroom who is superior* handsome, 
and equal," to suchaone let him give according to proper 
rites the maiden, though she has not arrived at" (the marriageable) 
age.” “Not arrived at” t.e. not of a marriageable ageze., a young 
girl, [Ma&richa states the praiseworthiness (pré-eminence) (of 
such a marriage)? |]. “After the fifth year from birth or concep- 
tion, the choice of girls, (their) gift and investiture with the 
girdle is very proper?” (or auspicious, ) 


Also Baudhayana® :—'“ Let him give the maiden who has 
not attained puberty to a Brakmachart possessing good qualities; 
or even to one void of (good) qualities: but let him not detain 
one who has attained puberty.” 


But as to what is stated in Mant’s® text?°—“ Let a maiden 
tather remainin her (parental) home even unto her death, 





Ch. XII § 19: Jolly p. 82. 

Used to denote the class. e. womenkind. 

Ch. IK § 88 Dutt. p. 326. 

i.e. in family. achara kc. (Kulluka) — HD. 

i.e. in caste. of equal caste ‘Kulluka) :—Ep., 

Some omit this. 

This sloka is not in the Telugu Edition. e 
Bandhayana Smriti IV, 18 il. - | 


The reading mAg is apparently a mistake for Raaf, 
Ch. IX 8 89 Dutt. p. 327, 
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though she may have attained puberty: but let him not give her 
under any circumstances to one void of good qualities” its chief 
aim or object is that when one possessing good qualities is avail- 
able, he should not give a maiden to one devoid of them; but not 
the prohibition under all circumstances of one devoid of good 
qualities ; for otherwise the inferior alternative (Anukalpa!) 
prescribed by Baudhayana?—“ or even to one void of good 
qualities’—would have no scope. The purport of the text? 
“Jet her remain though she may have attained puberty”, is, as 
explained above, not its (literal) meaning, for it will be at vari- 
ance with (the text?) “ let him not detain one who has attained 
puberty.” Hence also Vastshta says* :—€ Let a father give away 
a maiden, who has not attained puberty, for fear she should 
attain it (unmarried): for if she remain (at home) after attaining 
puberty, the fault will be (or go to) the father’s.” Also Sam- 
varta®:—“Atthe time when the hair® appears’ (z.e. of puberty 
or on the appearance of the hair) the maiden is enjoyed by 
Soma :on the appearance of menses, by Gandharva ; and on the 
appearance of the breasts, by Agwz: let him therefore get the 
kanyd (maiden) married before she attains puberty®.” By the 
word kanyd is intended to be expressed a girlof an age when 
she is not conscious of shame and other marks. Thus in Vayu 
Purana :—“ A kanya is a kanyd only solong as she in the 
presence of a man does not owing to a sense of shame cover her 
limbs, &c.” Also the author of Sangraka :—“ So long as she 
does not wear a cloth, so long as she is playing in the dust, so 
long as she is not conscious of any impropriety (of behaviour), 
till then is she a kanyak”? ; 


* Marichi mentions the degrees of merit (accruing) to the 
giver, according to the difference in the age (of the maiden) :— 





1. ATHY wr mag. 8. agaa “Bo that she may not have 
2. Baudhayana, Smriti IV, I § 11. “attained her course” ; but to give 
3. Manu IX § 89. effect to the commentary we must 
4. XVII 8 70 Dutt p. 800. take it that it isintended here 
5. Samvarta I § 65. Dutt, p. 340. . tbat she must be given in marriage 
6, The appearance of the streak of hair before the appearance of the hair 

above the navel in a maiden shows which is the mark of puberty. 

sign of puberty (aa) ; 

ing i } ; he Editor of the Calcutta Edition 

7, Another reading is pagg tee at 9 T Hs WA Ai ee 

the time when gexual desire in manuscripts, 

(arises. ) i 
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“ By giving a gaurz, he will attain the uppermost heaven : ty 
giving a rohini, Vaikuntha (the heaven of Vishnu) : by giving a 
kanya, the abode of Brahma: and by giving a zajasvala (ore 
who has attained puberty), he will go to Raurava (hell.”” 
Samvarta has pointed out the meanings of the words gaw? 
&e.2 :—“ (A girl) of eight years is a gaurz: of nine years, a 
rohini: of ten years, kanya : over that, razaswale.” Also Yama? : 
—“ In her eighth (year) she isa gaurr: in her ninth she isa 
nagnika:in her tenth she is said to be a kanya: and in her 
twelfth (year) she is designated by Smrdtes to be a Vrishalt.” 


Narada? mentions the different donors (persons entitled to 
make a gift) distinguishing between the primary and the secon- 
dary :—‘t The father- shal] himself“ give away the maiden; or a 
brother with the father’s consent : likewise, the maternal grand- 
father, the maternal uncle, a sakulya (agnate) and a bandhara 
(cognate). In the absence of all (these) the mother, if in tke 
natural state. But if she be not in her natural state, the 
sapindas® shall give away the maiden. When there is nobocy 
“at all, the maiden shall resort to the king.” Also Yajna- 
valkya® :—“ Father, paternal grandfather, brother, a sakulya, 
and mother (in succession) if in possession of their faculties are 
the givers of the girl, each succeeding person becoming tke 
giver, in default of the preceding person: and on failure to give 
her away, incurs (the sin of) fceticide at each appearance of her 
courses. Inthe absence of givers, the maiden shall herself 
choose an eligible husband.” ' ‘Eligible’ z.e., fit for cohabitation, 
ie., endowed with such qualities, as, being of the same caste, &>. 
And thus Narada? :—“ With one of the same caste, suited (to 
her) by parentage, disposition, strength, and sacred learning, 
let her co-operate in spiritual matters, and by him, let her 
beget children.” Here the passage “ having obtatned a man of- 
the same caste ” should be supplied and the passage construed. 
And this should be understood (to be the rule) if there be ro 





ta a nana pega M 
1. Samvarta I § 66: Dutt p. 840, 5. This ie according to the reading 
2. Dnarma Sastra Sangrabe, Calenta HAA: According to anotker 
Wambi differen, reading aia People of ker 
3. Ch, XII. § 20, 21. and 22 : Jolly caste :—ED. 
pp. 82 83. 6. Ch. I, § 63 and 64: Dutt p. 10, 
4. ie, without consulting any othẹr i= 7, Narada Smriti Ch. XII, § 18, 


ED. 
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appearance of the menses. But after the appearance of the 
menses, though the father and others are in existence, she 
should await her father’s orders for some* time, and if -he con- 
tinues, to be inaifferent, she shall herself choose a bridegroom. 
DO says Baudha yana! — One whose menses have appeared shall, 
await her father’s orders for three years: and in the fourth year 
she shall take a husband who is (her) equal ; in tbe absence of 


one who is her equal, she shall join even one who is wanting in 


good qualities.” Also Manu? :—“ An unmarried damsel whose 
menses have appeared shall wait for three years: after this 
period, she shall take a husband who is (her) equal.” If, not 
being given away, she herself takes a husband, she commits no 
Sin, nor does he whom she takes,” The meaning is that the 
person also, whom she takes as her husband, is not guilty of 
any sin. 

But as to the text of Vishnu? :—“ The kanya (t. e., maiden) 
herself shall choose, only after waiting for three courses,’—this 
should be understood as applying to cases in which a bridégroom 
endowed with good qualities is available. But how is it that 
the word.‘ kanya’ has been applied to one whose menses have 
appeared ? For, Yama says* :—“ A girl of ten years is a kanya,” 
and menses do not appear at the tenth year. ‘This is not a tault 
(or defect) as Yama has given a technical sense to the word 
kanya as he has given to gaurz, &c., and has used it technically 


in (the texts) stating the (degree ot) merit and in other. 


(passages), And this (text) has been already quoted®>—* giving 


a kanya (he attains) the abode ot Brahma.” ‘The word Zanya in | 


common parlance, however, denotes any unmarried woman®. If 
this is so taken the word kanya used in different places in the 
sastras will have a meaning (or has a signification attached to it). 
Thus. in Azusdsanzka“, in the episode ot Assédvakra, it has been 
applied to.an old woman :—‘ | am ceiibate trom maidenhood or 
youth, -Therefore there is no doubt; I am only a kanya.” Also in 
Saiya Parva® it has been appliedby Narada van old woman :— 
“ O blameless one, how wili you who have not: rece.:ved the 


i. Baudnayaua omriti IM, i § 14. 6. Liverally:-- The word kanya is, how- 
2. Ch, 1X, § 90 and 91. ; eves, generally known as denoting 
3. Cn, AXLV, § 40: Dutt p. 875. any unmarried woman” — ED, 

4, Seep. 450 Ante, T. Mahabharata Anusasânika Parva 20 
b. This is ascribed to Marichi p. 449 Adbyaya $ 21.° - 


Ante :—Ed, — 8, Ibid, Salya Parva, Slat Adhyaya g 10, 
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marriage) sacrament and are a kanya (attain) the worlds (of the 


blessed.) ?” Alsoin Umamahesvara Samvada :—“ She who is 
pure having bathed after her courses is said to be a kanya.” 


But is not the statement in the text ‘ who have not receiv- 
ed the (marriage) sacrament,” that an unmarried woman will 
not attain the excellent ‘world (heaven) undemonstrated (or 
inadequately supported) inasmuch as women who discourse 
on Brahma, even though unmarried, may attain the *excellent 
world (z.e. heaven) by Ufanayanam, religious study, &c.? 
Hence Harta says! :—“ Women are of two kinds—those 
who discourse on Brahma and those who become brides at once. 
Of them, to those who discourse on Brahma are ordained, 
Upanayanam, kindling the(sacred) fire, and begging for alms in 


their own house. And as to those who becoma brides at once, 


their marriage should be performed, after somehow getting 
through the Ufanayanam alone, when the time for marriage 
is come,” 


_ Not so: because that (text) has reference to another Kalba 
(z. e. age). And so Yama:—"“ ln a former Kalfa?, Upanayanam 
was prescribed? tor (girls) and likewise, learning the Vedas and 
recital of the Suvzfrz. The father, paternal uncle, or brother 
should teach her; but not a stranger. And begging for aims is 
ordained to a maiden in her own home. She shall avoid being 
clothed in skin (or leather) or bark and wearing them atted hair.” 


The time for marriage is stated by the text* beginning with 
“one of eight years is a gauri” 


The various (forms a!) marriage will now be expounded : 
Here Manu says” :— “ Listen to a brief (account of), these eight. 
(forms ot) marriage of women among all the four castes,(some.of) 
which are advantageous, and (others) disadvantageous, in this 
world and alter death: Brdhma,Latva, Arsha, Préjépatya, Asura, 


Gandéharva, and Råkskasa, and Parsåcha regarded as theeighth.” 


The same (authority) defines them in due order! :—‘ To clothea 





l. Harita Smriti 8 20, 21, past but only passive :—Ed. 
2. Kalpaisaday of Bramba which 4, ien that of Yama cited’ &t p. 450— 
consists of 1000 yugas :—Ed. Ep, 


3. The verb is TAN (Ishyate) not 5. Ch, IIL, § 20 and 21, 
vt’ 6. Ch. LII, § 27 to 34, 
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maiden, bedeck her, and give her away of his own accord (z. e., 
without having beem solicited) to a man possessing Vedic learn- 


ing and good disposition, after having invited and honored him, 
is stated to be the Brahma rite. The gift of a daughter, after 


she is adorned to a priest who is officiating properly at a sacri- 
fice while it is being offered, is called the Dazva rite. The gift 


ofa maiden, according to the rule, after having lawfully receiv- 
ed a cow and a bull, or two cows aud two-bulls, from the bride-- 


groom, is said to be the Avshatite. The gift of the maiden 
after honoring the bridegroom, and telling them ‘do you both 
co-operate in spiritual matters,’ is designated by smritis as the 
Préjdpatya rite. The gift of the maiden, at his (donors) plea- 
sure, after. money bas been paid to the kinsmen and to the maid- 
en according to his (z. e. bridegroom’s) means, is said "to be the 
Asura tite. Union of the maiden and the bridegroom with each 
other, by (mutual) desire, should be understood to be the Gand- 
harva, having its origin in love and brought about by sexual 
union, Taking away a maiden by force from her home, while 
she is.screaming and crying, after killing, cuiting, and splitting, 
is said. to be the. Rêkshasa rite. That marriage in which one has 
connection with a maiden who is asleep,intoxicated,or disordered 
in intellect,.is the eighth and most sinful of the marriages and is 


said to. be the Pazsdcha”. Also Narada? :—" Of them, Brdah-. 


mais the first: and.after it Prajapalya: and then Arsha and 
Daiva, and.Gdéndharva, and likewise Asura: Rêkshasa is next 
after it: and Pussdcha regarded as the cighth.” 


Manu? fixes the foims of marriage (appropriate to each) in. 


due order of castes :—‘‘ One should understand as lawful, the 
first six to the Brahmin: the last four to a Kshatriya: the same, 
with the exception ot Adkshasa to Vaisyas and Sudras.” The 
first six (forms of) marriage are lawtul. 10 a Brahmin, The last 
four beginning with Asura? are lawful to a Kshatriya. The 


same with the exception oi Rakshasa (ate lawful) to Vaisyas and... 





Sudras. Wa 
AN 
l. Ch. XII, § 39, 40. Jolly pp. o4, 85. QBs should be YAAA, 
2. „dih ga re The meaning “then is this :—he 
3. Ine reading nere Peed AB four begiuniug with ,Astra and 
NYAGA WAT’ ending with Paisacha, “ 
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. The same (authority) mentions? those which are commenda- 
ble out of these (forms) beginning with the Brdkma:—‘*Thesages | 
(the wise) state that the first four are commendable io Brahmins: 
one, Rékshasa,to Kshatriyas: Asura, to Vaisyas and Sudras.” Also 
in another Smriti :—“ The first four are commendable to Brah- 
mins: Gdudarva and Rdkshasa to Kskatriyas: and Asura to 
Vaisyas and Sudras: but:the last is condemned:” “Is condemned:” 
the meaning isnot commendable to anybody. Samvarta*allows even 
Patsécha to Brahmins &<3., when no other (form of) marriage is 
available :-—“ Let a good maiden, whom a man cannot secure bv 
any.means, be married even by a stealthy marriage, when she is 
alone.” 


Manu states? the merit to be gained by Brahma and other 
(marriages) :—“ A son born of a woman married in the Srdhkmea 
form, performing good acts, will save trom sin (these) generations” 
—ten ancestors, and ten descendants in his family, and himseli 
“the twenty-first.-A son born of a woman married in Dazva form . 
(will save) seven ascendants and seven descendants. A son 
born’ of a woman married in the Avska form (will save) three 
before) and three (after). A son born ot a woman married in 
the Prdjapatya form (will save) six (before) and six (after), ” 

It is only iun the drst four forms of marriage beginning with. 
Brahma, that sons are born radiant with Brahminic sanctity, 
approved: by. good-men, possessing beauty, strength and goo . 
qualities, rich, famous, having ample ‘worldly enjoyment,. and 
virtuous : and they live a hundred years. But in the remaining 
bad marriages, are born sons, who are cruel, speak untruth, and 
hate the Vedas and religious duty.” 


Even among the four commendable forms of Marriage, each 
preceding one ‘is- superior. Here Baudhayana says $:— 
“ Of them, the first ‘four to a Brahmin: and even among these 
each preceding-one is superior. Of the last, each succeeding 


oneé-is more sinful.”:- - T 


~ 


But is not the dvska form too, sinful like the Asura, 








l. Manu Chapter ILI § 24. |: 


6. The Sanskrit word is Tas, AS 
2, .Some read Vatsa. GA lt i 


8. The Telegu Edition hast‘Kshatriyas used as illustrative and must not 
&c,’? instead, < be taken: liteially.Itis, therefore, 
4, Ch. HI, § 37 to 41, not confined to ancestors, 


6, Baudhayana Smriti Prasna | Kanda ii, Sutra 2 § 10, J1 
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being similar, in that (the bride) is obtained for a price ? Thus 
Kasyapa says? :—The woman who is bought for a price is not 
called a patni (t. e., wife co-operating with her husband in 
religious rites.) She (does) not (co-operate as wife)-in the rites 
relating to Devas nor in those relating to the Manes*: Kasyapa 
calls her a slave (Ddst).” Manu too being of opinion that the 
Arshais unlawful as the bride is bought fora price, says :— 
‘Of the five, three are lawful and two are here ordained as 
‘unlawful: the Padsdcha andthe Asura should never* be per- 
formed.” Of those beginning with the Brdima and ending with 
the Asura, three—the Brdhma,and Daiva and the Prdzdpatya— 
are lawful, as there is no purchase: two, the Arsha and the 
Asura are unlawful as (the bride) is bought for a price. Of these 
two, the Asura like the Pazsdcha, should not be performed 
even in distress. 


Not so; for, the object of the text® “of the five” is to set 
out another doctrine. Why isitso? For, he himself, later on, 
tepeats® as another doctrine that a cow and a bull are Sulka” 
and forbids (their being .so designated). “Some authors say 
that a cow and bull “in the Arsha (form) are Sulka: but this is 
simply wrong. A sale is only (if there is variation in price) from 
small to large. But this (wz, Arsha marriage) takes palce only 
by this (cow and bull which are constant)*.” As to the state- 
ment of some that a cow and bull are Sulka, thatis wrong. It 
(2. e., cow and bull) cannot be Sufkaasit has not the charac- 


teristics of Sulka.” For the characteristic of Sulka is the 


state of not having a fixed or constant value : because: that 
(characteristic) isto be found in sale. For, the price where- 
with a purchase is effected becomes greater or less according to 
the time, the locality &c.,° In the case in question, however, the 
value or number (lit, measure) is constant: for the Arsha is 
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“1. Kaayapa Smriti § 49. © B. ive, of Manu. i 6, Ch. IIT 3 25. 


9. The Calcutta Edition reads “Sarin 6. Ch. IIT, § 53. 
daship ” instead of ‘those relat- 7, te. price, — Ep 


ing to the Manes.” 8. Manu III, 8 63. 
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4, The Calcutta Edition reads instead „that the variation in price is also 
of “ never,” " under no diff- ‘due to the subject- -matter of sale : 
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effected by this much only? gzz., a bull and cow, but not in any 
other manner. Therefore, there being no purchase for a price, 
the Arska (form) is virtuous. Hence Devala says :--“ The 
first four (forms of} marriage which are brought about by pour- 
ing water are virtuous: they have no Sulka (price) and are pro- 
per for Brahmins, and save both families,” 

ore oa 





CRITICAL NOTES. 


Sir. Niwas Ram Pande v. Udit Narain Misr.— 
I.L.R. 13 A. 330. Interest post diem in mortgages. The Allahabad 
High Court decided in this case that interest fost diem on a 
mortgage bond for a term certain, and containing no express 
provision as to Jost dzem interest, is nothing else than damages 
for breach of contract, and that, in respect of such interest given 
by way of damages, there is no distinction between simple bonds 
and mortgage bonds, as to the period of limitation within which 
an action should be brought. The learned Judges are fortified 
in their conclusions by the authority of two earlier cases decided 
by the same Court—Maxsab Alt v. Gula Chand? and Bhagwant 
Singh v. Daryao Singh?—in which both the questions were 
decided against the plaintiff-mortgagee. Upon the frst 
question, whether, where interest is specified up to a day certain 
a contract could be implied for the continuance of the same rate 
of interest until payment, the authorities both in Hngland 
and in India seem to be decisive. The opinion seems to have at 
one time prevailed that interest post drem could be awarded. (See 
MAYNE on Damages, p. 149) ; but the later current of authority 
is against it, In the leading case of Cook v. Fowler* Lord 
Selborne said: ‘Upon a contract for payment of money borrow- 
ed for a fixed period, on a day certain, with interest at a certain 
rate down to that day, a further contract for the continuance of 
the same rate of interest after that day* until actual payment. 
is notto be implied, unless there is something to justify it 
upon the construction of the words of the particular instru- 


1, Madhavain commenting upon the 2. (1887) I. L. R. 10 A, 85f 
„text Manofu takes dada and 3. (1889) J. D.R. 11 A, 416, 
not. eq which isthe reading 4. (1874) LLB, 7 H, L. 27, 
in Manu's text. 
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ment. And although in cases of this class, interest ‘for the 
delay of payment ost deem ought to be given, it ix on the 
principle not of implied contract but of damages for the 
breach of contract.” Lord Cairns added: “No doubt prima 
facie the rate of interest stipulated for up to the time certain 
might be taken as the measure of interest, but that would not 
be conclusive. It would be for the tribunal to look at all the cir- 
cumstances of the case and to decide what was the proper sum 
to be awarded by way of damages.” The Madras High Court 
held in two cases, Bandaru Swami Naidu v. Atchayamma' and 
Ramachandra x. Devu?, that the stipulated rate of interest should: 
be allowed up to date of decree ; see also 7. Carvalho v. Nurbibi3. 
The Calcutta High Court, however, was of opinion that it was at 
the discretion of the court to award under S. 209, C. P. C., what- 
ever rate of interest was fair in its opinion. But it does not 
appear in:these cases whether the document sued on provided 
interest up to a day certain or up to thé date of realisation. They 
do not, consequently, furnish any guide in the determination of 
the question whether interest fost diem is payable at thestipu- 
lated rate. is 


The authority of the long current of English decisions and 
of the House of Lords is great. And wedo not mean to impugn 
it. But does it necessarily follow that the same rule must be 
followed in India? Even in England the rule laid down in 
Cook v. Fowler * does not appear to be inflexible. There seem 
to be numerous exceptions to it. Even where there is no stipu- 
lation to pay interest, the law of England allows it upon mer- 
cantile secutities, or where such a provision is to be implied from 
the usage of trade or from the dealings between the parties—see 
Foster v. Weston® and Higgins v. Sar gent. Mr, Mayne says in 
his book on Damages, p. 149, that “it is now established as a 
general principle that interest is allowed by law upon mercantile 
securities or where a promise is to be implied from the usage of 
trade or other circumstances.” In the case of equitable mortgages 
by deposit of title deeds without stipulation of interest, it was 
held that an agreement to pay interest was to be implied. Szz 


— 


1 (1881) I. L. R. 3 M, 125, 4. (1874) L. R.7 H.L. 27, . 
2. (1889) I. L, R. 12M. 488, 5. (1830) 6 Bing 709. 
3. (1879) 1. L. R. 3 B. 202. 6. (1823) 2 B. & C. 348; 107 E. R. 414, 
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W.M. James, V.C., said in In re Kerr's Policy,” following 
Carey v. Doyne:? “1 think that a deposit of title deeds to secure. 
a loan is to be considered as an agreement to execute a mortgage 
of the property comprised in the deeds with interest.” And in 
Lippard v. Ricketts,? where certain costs were made an equitable 
charge on property, the Court held that they bore interest at 4 
per cent. See also Macleod v. Fones*. Again in Jn re Roberts,® 
Cotton L. J. said: “ It is only * necessary for me to add that we 
are not deciding now what rate of mberesi should be allowed tn a 
suit for redemption, but simply on an action brought for breach 
of covenant to pay the money on a given day.” In Morgan v. 
Fones? and Price v. G. W. Ry. Co.,7 the Court of Exchequer im- 
plied a covenant to pay interest beyond the time fixed and in the 
latter case awarded the high rate of 10 per cent. 


If such is the state of the law in England, the question 
arises, whether a contract could be implied to continue the sti- 
pulated rate of interest beyond the term fixed, if there is nothing 
in the circumstances of the case to suggest the contrary. It may 
be that where the interest stipulated is much below the market 
rate, there is no implication that that rate should alone be conti- 
nued even beyond the date fixed. But can it be denied that 
what the parties 1n this country understand when interest is 
stipulated up to a time fixed for payment is, that the same rate 
is to continue until the actual realization of the money? It was 
suggested by Lord Cairns even in Cook v. Fowler? that -the 
measure of damages would ordinarily be the stipulated rate. If 
Courts of Equity in their equitable jurisdiction would override 
the strict rules of the common law courts, and where the debtor 
seeks the aid of a Court of Equity, compel him to pay the stipu- 
lated rate, except where it is unconscionable, up .to the time of 
redemption, why should not courts in India, which are not 
bound by the rules ofthe common law in England imply a 
covenant to pay at the stipulated rate even beyond the time 
fixed ? 


[Much of the learning as to interest ost deem has become 
antiquated by the decision of the Privy Council in Mathura 


1. (1869) L., B. 8 Eq. 331. b. (1880) 14 Ch D, 49. 
2. 6 Ir. Ch. Rep. 104. 6. (1853) 22 L. J; Ex. 232. 
3. (1875) L. R. 14 Eq. 291. 7. (1847) 16 IJ. Ex 87. 


4. (1883) 24 Oh. D. 289. 8. (1874) L. R. ? H.L.-27. 
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Das v. Raja Narindar? which laid down that ordinarily it must 


‘be taken to be the intention of the parties toa mortgage that in- 
terest at the contract rate should be charged up to the date of 


payment and not up to the due date only and that regard 
should be had to this intention in construing instruments in 


which there was no express stipulation for payment of interest. 


after the date in which the principal was covenanted to be paid. 
See also Bindesri Naik v. Ganga Saran Sahu? .—ED.| 


However this may be, the next question is -of greater. im- 


portance.: The Allahabad Judges maintain that in respect of 
this interest Jos? drem which sounds in damages, the mortgagee 


is not entitled to a charge on the property mortgaged, and that- 


he is barred in respect of them, if he sues more than six years 


from the due date, ‘There are two Indian cases which have 


proceeded on a contrary view of the law, though the question 
does not appear to have been raised in them—Deen Doyal Lall.v. 
Het Narain Singh? and Bishen Dayal v. Udit Naratn.* There 
the learned judges awarded a lower rate of interest, it is true, 
than what was stipulated, but they allowed it although more 
than six years had elapsed and declared it a charge upon the 
property. It seems to be pretty clear in England; that interest 
post diem, whether it is technically called damages or interest, is 
recoverable from the property on which the principal is charged. 
In Mellersh v. Brown” which was an action for foreclosure of a 
mortgage of reversionary interests in personal estate, Aay J. 
held that redemption could be allowed only on payment of 
interest for the whole period of *fourteeu years, which had elaps- 
ed since the due date, although there was no provision in the 
deed for the payment of interest post drem. In this case the 
amount of that post diem interest, whether it was damages 
strictly or not, was treated as a charge upon the mortgaged 
estate. So alsoin Wallington v. Cook, in taking accounts in 
a mortgagee’s action the mortgagee was allowed’ 2mferesi after 
the fixed day at the rate of 5 per cent. per annum as against the 
property mortgaged. 
1. (1896) L.R. 281. A. 188: 3. (1876) LLR. 2C. 41, 
PL.R. 19 A. 39, 4. (1886) LL.R. 8 A. 486. 
5. 


2. (1897) LL.B. 20 A. 171 ; (1890) 45 Ch. D. 225. 
ER BLAS AI "6° (1878) 47 L.J. Ch. 508, 
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In Gordillo v. Wegueltin,? Amphlett J. A. said at page 303 : 
“However the bond had been expressed, if the bond had said 
that the interest was to cease on a particular day, I should say, 
that this being a mortgage bond, interest would be payable upon 
it—in the shape of damages it may be technically, but as much 
interest as if it were recovered in any other shape.” But the 
learned judges of the Allahabad High Court say that whatever 
the law may'be in England, the Transfer of Property Act is 
against allowing interest pos? drem asa charge upon the mort- 
gaged property, and refer toSs. 67 and 86 of the Act as sup- 
porting their view. But is there anything in the Act to 
counteract the view that interest dost dtem*may be interest 
within the meaning of the words contained in S. 86? 
We find the words ‘interest’ and ‘damages’ employed without 
distinction in respect of ‘interest Jos? drem? In Caledonzan Ry. 
Co. v. Carmichael,? Lord Westbury says; ‘Interest can be de- 
manded only in virtue of a contract express or implied, cr by 
virtue of the principal sum of money being wrongfully withheld 
and not paid on the day when it ought to have been paid.” See 
also FISHER on Mortgage, Ss. 1488 and 1489. The Statute 2&4 
Wm. IV., Ch., 42, S. 28 enacts ‘that upon all debts or sums 
certain payable at a certain time or otherwise the jury may 
allow z#ferest to the creditor irom the time wher such debts or 
sums certain were payable.” See also Act XXXII of 1839. Here 
the word includes interest fost dzem which sounds in damages. 
We may also refer to the statutory mortgage under 44 & 45 Vict., 
Ch. 41, called the Conveyancing and Law of Property Act, 1831, 
S: 26 of which enacts a statutory implication ofan agreement 
to pay interest until realization of the amount,. as an indication 
of the principle that interest though beyond the due date should 
be payable to the mortgagee out of the mortgaged property. It 
appears to us that there are indications in the Transfer of Pro- 
perty Act to show that fost drem interest is as much a charge 
on the property as the stipulated amount. S. 60, which treats 
of a power of sale and the mode of its exercise, authorizes the 
mortgagee after payment of all charges and expenses incident to 
the sale to apply the remainder, if any, in discharge of the mort- 
gage-money and costs and other moneys~diie under the mort- 


1. (1877) 5 Cb. D. 287 (303) 2, (1870) L.R. 2 H. L. (Sc.) 56. 
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age. This would* appear to include damages for non-payment [* 586) 
at the due date. S. 83 relating to the deposit in court by a mort- 
gagor speaks of the money due on the mortgage and S. 84 says 
that interest shall cease after tender of the amount remaining 
due on the mortgage, and S. 97 which relates to sale of pro- 
perty subject to a prior mortgage, directs the money realized to 
be applied in payment of whatever is due on account of the prior 
mortgage, if the sale has been made free of it. We venture to 
think that all this indicates an intention to make interest Pos? 
dtem, by whatever name it may be called, as mucha charge of the 
property as the interest stipulated. As to the objection of the 
learned judges, that the charge in respect of damages cannot be 
determined as commencing from any particular point of time, 
we cannot seemuch force init. Ifthe charges that a mortgagee 
may incur under S. 72, whether for the management or the pre- 
servation of the property, or for supporting the morgagor’s title 
to the property, or making his own title good against the mort- 
ga gor, can be added to the principal money, and the question of 
the point of time from which such charges are enforceable raises 
no difficulty, surely it cannot be contended that there is ‘any 
insuperable objection to considering the damages an encum- 
brance upon the property like interest. If subsequent mortga- 
gees are to be postponed to all the proper charges of a prior 
mortgagee, and his costs of a mortgage-suit, there seems to be 
no great difficulty in accepting the position that mortgagees can 
only claim, after the damages, which the prior mortgagee is 
entitled, are paid. 

We may refer in support of our view to the opinion'of Mr. 
Ghose in his book on Mortgages, p. 480, “that the damages, 
(2,e., interest post diem), ought to be regarded as part of the 
mortgage-debt, just the same as the interest due to the creditor 
under the terms ofan express agreement.” He adds, “I may, 
however, be permitted to observe that this distinction, z. e., 
between interest arid damages, which may be followed by very 
serious consequences to the mortgagee could hardly have been 
present to the mind of the author "of this Act, in which we find 
the word interest used throughout without tageterence t to any such 
distinction.” 

[Upon the question weiner interest payable as damages is 
recoverable as a charge on the mortgaged property and is recover- 
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able beyond the period of 3 years or 9. years if the mortgage is 
not registered or is registered, opinions are still conflicting. But it 
may be stated that the Privy Couucil decree in Cajmal Das v. 
Baij Bhukan Lali! is sufficient authority for the view that such 
interest, though payable as damages, is still in the same position as 
the principal and will follow it, end that therefore, such interest 
is recoverable out of the mortgaged property asa charge and 
will be governed by the same period of limitation. as the 
principal. In that Privy Council case their Lordships did not 
dissent from the view that there was no covenant to pay interest 
after the term fixed for payment but yet gave interest at, the 
rate mentioned in the bond for 2 years as damages up till date 
of plaint. Here the mortgage bond was of 1873, the amount was 
payable in 1875, and although the date of suit does not appear, 
it is surely beyond 6 years from-1875. Of course the point as to 
limitation and as to charge was not raised, the respondent not be- 
ing represeuted. But the Calcutta High Court holds that interest 
is not recoverable as damages beyond 6 years under Article 116 if 
the mortgage is registered. See the judgment of the majority 
in Mott Singh v. Ramohart Singh? and the same view has.been 
taken in Madras. See Badr Bibi v. Sami Pillat3,. Thayar Ammal 
v. Lakshmi Ammal*. But see Rama Reddi v. Appazt Reddi.” All 
these Madras decisions were before the decision of the Privy 
Council in Mathura Dass v. Raja Narindar® — ED) 


* NOTES OF INDIAN CASES. E 

Bishen Dayal v. The Bank of Upper India, Limi- 
ted.—I. L. R. 13 A. 290.—The correctness of this decision seems 
doubtful. An application to execute a decree against a certain 
person as representative of the judgment-debtor was disallowed 
on the ground that he was not the representative. There was no 
attempt to disturb the order by appeal and it became final. The 
last clause of S. 244, ©. P. C., had no application as the question 
of the representative character was not taken up on appeal. The 
alleged representative appealed for costs. Itis not clear how 


1. (1895) I. L. R. 17 A. 511 : 4, (18965) 1. L. R. 18 M. 5al. 
L. R. 22 I. A. 199. 5. (1894) 1. L. R. 18 M. 248, 
2, (189731. L. R. 2t C. 699. 6. (1896) I.L. R. 19 A. 39: 


3. (1892) I. L. R. 18 M. 257 (261, 262.) L. R. 281. A. 138.. 
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he was entitled:to appeal as he was not a party or the represen- 
tative ofa party to the suit. Nor can we. understand how 
Mr. Justice Mahmood, derives any. support from the decision in 
Sethchand Mail v. Durga De, 


Raja Har Narain Singh | v. Chundhrain Bhag- 
want Kuar.—I.L.R 13 A. 309; 18 I.A. 55.—An award made after 
the expiry of the time granted by the court is not valid. As the 
court has power to extend the time for giving security, after 
expiry of the time originally fixed (see Badri Narain v. Sheo 
Koer?) it has also the power to extend the time for making the 
award even after the time originally fixed. [See Ram Manohar. 
Misr v. Lal Behari Misr? + Lakshmi Narasimham v. Somasun~ 
daram*), But it.cannot extend -the-time after the award is 
made, nor pass a decree upon the award made after time. [As to 
the difference between the making of the award and the delivery 
of the same, see. Asad-ul-Lah v. Muhammad Nur® and. the cases 
cited, therein :—Ep.]. 7 


Bishnath Prasad v. Jagarnath Prasad,—LI,.R. 13 
A. 305:—On the facts of the case the decision seems ‘to be 
correct. The distinction drawn by the learned judges that the 
decision in Skinner v.Orde® related to a pauper suit, while the 
present case relates to a memorandum of *appeal, does not 
strengthen the conclusion arrived at by them. The reasoning 
in Skinner v. Orde® seems to be even better applicable to a 
pauper appeal, for the memo of appeal filed under S. 592, is 
independent of the pauper petition in appeal, and is in all res- 
pects the same as a memo of appeal under S. 54x, and the sub- 
sequent payment of stamps need not affect the continuance of 
the memo of appeal as such, While i in the case of the pauper 
suit, ‘the application to be made a pauper being itself the plaint, 
the refusal of that application must lead to the presentation of 
a new or modified plaint.. We cannot also agree with the 
learned judges in the distinction they draw between “ insuffi- 
cient stamp” in Cl. (2) of S. 54, and a wholly unstamped 
paper like the memo. of appeal accompanying a petition to 
appeal z» forma pauperis. It seems to be too much of a 


1. .(1889) I. L..R. 12 A. 313, 4. (1892) I.L. R. 15 M. 384. 
2. (1889).I. L. R. 17 C. 512. 5. .(1905) I. L. R. 27 A. 459.. 
3. (1892) I. L. R. 14 A. 343.0 6. (1879) I. L. R .2 A. 241. (P.C,) 
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refinement. [Delay may be excused under S.5:—See Girwar 
Lal y. Lakshmi Naran 1: —ED.] 


The Secretary of State for India in Council v. 
Bhagwanti Bibi—I. L. R 13 A. 326.—The court held that 
the Secretary of Stateis entitled to appeal in respect of the court 
fee in a pauper suit. Their Lordships relied upon an earlier case 
— Janki v. The Collector of Allahabad *—where in execution 
proceedings in respect of the court-fee, a right of appeal was 
allowed under S. 244, Cl. (ġ. The Madras High Court seems to 
have assumed the right of appeal in an early case though the 
question itself was not raised—see 4ppayya v. The Collector of 
Vizagapatam?—and ina later case—Chandrareka ve Secretary 
of State for India*—the appeal was. by the defendant against 
the plaintiff and the Secretary of State who became the sole 
respondent on the ground that the decree awarding costs was 
erroneous. [In a later case, however it was distinctly held that. 
no such appeal lay. See Collector of Trichinopoly vw.. Stud- 
ramakrishna Sastrigel.®| S. 411, of the old Civil Procedure 
Code, merely says that if the pauper plaintiff succeeds, the 
court-fee shall be recoverable by the Government in the same 
manner as costs of suits are recoverable. S. 408 allows ‘the 
Government to adduce evidence in disproof of the applicant’s 
pauperism. But the Governmentis not a party tothesuit and 
the whole tenor of Ch. 41 of the Code indicates that a party to 
the suit or his representative is alone entitled to appeal. Surely 
it will not be contended that a right of appeal is granted in every 
case of an order as to costs because S. 220 says that ‘‘ every order 
relating to costs made under the Code may be executed as if it 
were a decree for money.” The decision of Melville and West 
JJ. in Tke Collector of Ratnagiri v. Janardan Vithal Kamar 5 
[followed in Collector of Kanara v. Rambhat™| that there is no 
right of appeal as the Government is no party to the suit, appears 
to us to lay down the correct rule on the matter. i 


Durga Dai v. Bhagwat Prasad.—I. L. R. 13 A. 356 
& Batak Nath v. Pitambar Das.—I. L.R. 13 A. 560.—The 


1. (1904) I. L. R16 A. 329. 4. (1890) I. L. R. 149M. 163. 
2. (1886) I. L.R. 9 A. 64. 5. (1899) 1. L. R. 23 M. 73. 


3. (1881) I. L. R. 4 M. 155. 6. (1882) I. L. R.'6 B. 690, 
7. (1893) I. D, R. 18 B. 454. 
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decisions in these two cases are of considerable practical impor- 
tance. What is the scope of S. 90 of the Transfer of Property 
Act? When there isa decree for sale upon a mortgage andthe 
proceeds of the mortgaged property sold are insufficient to pay 
off the decree amount, a decree for the balance may be made 
under S. 90, recoverable from theother property of the judg- 
ment-debtor. This kind of second decree in the same suit was 
unknown before the Transfer of Property Act. But such a 
decree is not to be made if the amount is not legally recoverable 


personally. It will not be Jegally recoverable if the personal remedy: 


is barred, or if there be no personal covenant to pay. S.9go will. 


not apply to those cases. But a decree for sale under. S. 88, . 
in the case of a mortgage, is possible only if it is a simple mort- 
gage, or there is acontract to the effect that the property may 
“be sold, vzde S. 67. If in these cases the plaintiff prays for relief 


against the defendant personally, the Allahabad Judges are of 
opinion that the Court is bound to passa decree in the first in- 
stance, awarding that relief, irrespective of S. go. The applica- 
tion of that section would, therefore, appear to be limited to cases 
where the plaintiff being entitled to relief against: the defendant 
personally, in addition tohis claim against the property mort- 


gaged, fails to pray for it in the plaint. S. 43, Civil Procedure: 
Code, does not prevent the application under S. go of the Trans-: 


fer of Property Act. [Nor will S. 13 Civil Procedure Code 


apply where, though the relief for the personal remedy is 


asked for, the first decree only directs the sale:—See Musahed 
Zanankhan v. Inayat-ul-lah land cf. Uttam Ishlok Rat v. 


Ram Naratn Rat?:—Ep.| The form of the decree for sale under. 


S. 88 is given in No. 128 of the 4th Schedule of the Code of 


Civil Procedure. ‘The application for. a decree under S. go, 


may well be a step in aid of execution though we cannot see 
how it can be treated as an application for execution.. [See 
Purna Chandra Mandal v. Radha Nath Das where the. 


Calcutta court has held that it cannot beeven a step in aid of 


execution of the decree for sale :—ED.) The limitation provid- 


ed by Art. 178 will apply to such an application. [See also Ram 


Sarup Vi Ghaurani.t In Purna Chandra Mandal v. Radha 
ee Das,* the Calcutta court held that such applications were 


(1892) I. L, R. 14 A. 513. 3. (1906) 1 L. R. 33 C. 857. 
i (1906) I. L. R. 28 A. 365. 4, (1899) I. L. R. 21 A, 453. 
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not applications in execution and Mookerjee J. observed in the 
same case that they were applications in the suit and were 
not governed either by Art. 179 or Art. r78 of the Limitation 
Act :—Ep.] 


Fazl Karim v. Maula Baksh,—I. L. R. 18 C, 448; 18 
I. A 59.—We draw attention to this case for the expression of 
Opinion contained ia it, at page 475, that after a case had been 
decided in second appeal by the High Court, it would be com- 
petent to the party, against whom the first appellate court’s 
findings on the facts had become final, to obtain leave to appeal 
to the Privy Council on the facts from the first appellate court’s 
decree. Specialleave may, of course, always be granted by the 
Privy Council. It seems also that the first appellate court 
whose decree is complained of may (vsde Ss. 598 and 600) certify 
that it is a fit case under Cl. (¢) of S. 595, which speaks of “any 
decree” which includes judgment or order. But where a Subor- 
dinate or District Judge decides an appeal when the value of the 
subject matter exceeds Rs. 10,000, as it may, vide Pichayee v. 
Sivagami”, is he competent to give leave under S. 596? The 
answer depends upon the meaning of Cl. (æ) of S. 595. Is 
his decree a “ final decree passed on appeal by a court of final 
appellate jurisdiction ?? He exercises, no doubt, final appellate 
jurisdiction in respect of his finding of fact on appeal, But it 
is not clear that it isa décree by a court of final appellate juris- 
diction, asa second appeal lies, though it is confined to ques- 
tions of law. We are inclined to think that he may not be 
competent to give leave in the case last mentioned. 


Wajiban alas Alijan v. Bishwanath Pershad— 
LL.R. 18 C. 462 and Radha Kishen Lall v. Radha Per- 
shad Sing.—I.L.R, 18 C. 515.—(See also Bunka Behary 
Gangopadhya v. Nii Madhub Chuttopadhya—\.L,R. 18 C. 635].— 
The decisions in these cases will be welcomed by suitors and the 
profession. The decision of the Allahabad High Court in 
Ratha Charan v. Man Singh? has caused great hardship and we 
are glad it has been dissented from. It may be that S. 647, » 
Civil Procedure Code, requires to be worded with greater preci- 
sion but it does not justify the application of Ss. 43 #nd 373, 
Civil Procedure Code, to execution proceedings. [The section 


1, (1891) I.L,R. 15 M. 237, 2. (1890) I. L. R. 12 A. 393, 
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was Since amended by adding an explanation.- See Act VI of 
1892:—E,p]. The Bombay High Court has not adopted the view 
of the Allahabad Judges, vide Tarachand v. Kashinath’ and 
Shankar Bisto Nadgir v, Narsinghrao Ramchandra.* There 
seems to be no’ reported decision in Madras on the question. 
But in Ramanadon v: Periatambt ? the court appears’ to have 
assumed that S. 373 would not apply to execution proceedings, 
[See also Lakshmi Narasimha v. Atchanna.* The decision of the 
Judicial Commitee in Zhakur Prasad v. Fakir-Ullah* has con- 
cluded the question by overruling the view taken by the 
Allahabad decisions. Even before the Privy Council -decision á 
Full Bench of the Allahabad High Court receded’ from their 
former view. See Sadho Saran v. Hawal Pande! :— ED.) 


Bai Mamubai v. Dossy Moraji—l. L. R, 15 B. 443. 
—The principal questions in this case were the same as in Faver- 
bai v. Kablibar, I. L. R. 15 B.*.326, [noticed at page 400 ante] 
which was also decided by the. same learned Judgè, Farran J. 
He also held that a gift to dharma (or charity)-on failure of issue 
of the daughter was:void for vagueness. 


Queen-Empress v. Dada Ana.—I. L. R. 15 B. 452.— 
Whatare the powers of the High Court on a reference under $. 307, 
Civil Procedure Code? Perhaps the statement of law by the 
Chief Justice is the correct one, namely, that the High. Court 
should not interfere with the verdict of the jury unless it is 
clearly and manifestly wrong but that it possesses larger powers 
of interference with the.jury’s verdict than the Courts in Eng- 
land in civil actions tried by a jury. See Qucen-Empress v. 
Guruvadu"™ and cf. Queen-Empress v. Chinna Tevan?. It is a 
pleasure, however, to read the very able dissenting judgment of 
Mr. Justice Fardine. {See also Queen-Empress v. Madhavrao® 
and Queen-Empress v. Devjt Govindjt?° — ED.) 

Meer Kaisur Khan Murad Khan v. Ebrahim 
Khan Musa Khan.—l. L.R. 15 B. 532. We are unable to— 


1, (1885) I. L. R.10 Bom, 10 B62, “6. (1883) LL, R. 19 A. 98. 

2. (1887) I. L. R. 11 B. 467 oe i (1892)`I. L, R, 13 M. 343; 
3. (1883) 1. L. R. 6 M. 250. l (1890) I. LR. l4 M. 36. 

4, (1891) I. L. R. 15 M. 240. . (1894) I. L. R. 19 B.-736. 
5. (1894) I. 1, B17 A, 106 - 10, (1895) I, L R. 20 B, 215, - 
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accept the decision in this case as correct. So far as Bombay is 
concerned the question cannot be reopened. We venture to 
think that the learned Judges have misunderstood S. 24 of the 
Stamp Act, The decisions in Reference from the Board of Reve- 
nue”, Reference under Stamp Act, S. 49? and Reference under 
Stamp Act S. 463 lay down the right principle. What is 
conveyed under the certificate of sale is the equity of redemp- 
tion and stamp duty ought not to be charged on the 
amount of the encumbrance as well. What is the amount of the 
consideration expressed in the document? The payment of the 
encumbrance by the purchaser is not expressed as part of the con- 
sideration. We do not see why duty should be paid on that also. 


SUMMARY OF ENGLISH CASES. 


Whitwood Chemical Company v. Hardman. - 
[1897] II Ch. 416. 

Gontez of employment— Service as manager —W hole time— 
No negative covenani—Injunciron. 

The manager of a manufacturing company contracted to 
“give the whole of his time to the company’s business,” but the 
contract did not contain any express negative covenant. The 
plaintiff sought to restrain the manager from engaging in any 
other business, the manager having expressed his intention to 
become a shareholder and director ina new rival company. Held 
by the Court of Appeal, reversing the decision of Kekewtch j., 
that the manager’s contract of service not being specifically en- 
forceable, the plaintiffs were not entitled to an injunction, res- 
training him from giving any of his time to any other purpose. 

The decision in Lumley v. Wagner* is an anomaly, which it 
would be dangerous to extend. Montague v. Mockton® disap- 
proved. 

Per Lindley L. J BAN a person has AA to do a par- 
ticular thing, it does not follew that he is therefore to be restrain- 
ed from doing everything else, which is inconsistent with it. 
(See the cases discussed in Ehrman v. Bartholomew*; and 


Subba Nardu v. Haji Badsha Sahib” :—Ep.] 

a a. ga GA Tan Ina (ENT F cae,” paea NA ak oA ao een eee 
1, (1883) 1. L. R. 100, 92. 4. (1852) L D. M. & G, 604; 42°E, R. 687, 
2, (1882) 1. L. R. 5 M. 18. 5. (1873) L. R. 16 Eq. 189. 


3. (1884) I. D.R. 7 JI. 221. 6. (1898) I Ch. 671. 
7. (1908) I.L.R. 23 M. 168, 
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* Angus v. Clifford, [1891] II Ch. 479. 

Action for decest—Statement bonafide beletved to be true— 
Grounds of belzef— Stupidity or gross negligence. 

Held, following Peek v. Derry, that when a person 
making a statement Jona fide believes it to be true, he is not 
liable on an action for deceit, although the belief may be due 
to stupidity or gross negligence, and the statement is made 
without appreciating the importance of words used. But it is 
essential that there must be de/zef in the truth of the statement. 
If it is made owing to indifference whether it is true or false, an 
action for deceit wil lie. But when the belief exists, the fact 
that the words employed are calculated to convey to the hearer 
ameaning quite distinct from that intended, is immaterial 
unless the speaker is conscious that such would be the case. 
Recklessness does not mean merely carelessness in making the 
statement but indifference to its truth or falsehood. ` 





In re Lacon. Lacon v. Lacon. [1891] II Ch. 482. 

Will— Double portions relating to—Presumption, rebuttable 
parinership—Three sons given equal shares—One son already mana- 
ger onsalary subsequent to will—Salary stopped and share given 
— Son entitled to equal share also along with the others. 

Under a will, the three sons of the testator were equally 
entitled to his share in a partnership ; subsequent to the making 
of the will, the testator admitted one of his sons E, who had 
‘been a manager in the ey business and pressed for an 
increase of his pay as manager to 4 out of his 37 share in the 
partnership, and his salary was discont inued afer his admission 
into the partnership. The testator died without making any 
alteration in the will. E claimed to be entitled to the 2% share 
as purchaser and to an equal share with the sons in the remainder 
of the deceased’s rights in the partnership under the will. 

Held (reversing the decision of Romer J.) that assuming the 
share was given to E, as a portion, the presumption against dou- 
ble portions was rebutted by the circumstances of the case, 
which showed that the testator intended E to have a greater 
share in the business than the other, sons. 

Per Lindley, L. J:—The 2 share -must be held to bea por- 
tion. a 

Pen Bowen and Kay, L. JJ. :—The gift of the 2 share was 
probably intended in part at least as a remuneration for Es 
services as manager. 

a 1. (1889) 14 A. C. 337. 
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in re National Debenture and Assets Corporation. 
[1891] II Ch. 505. 
Company—Winding up—Certificate of tncorporatién—Not 
conclusive to shew seven persons st ened. 
In a petition for the winding up ofa company, the certificate 


of incorporation is not conclusive evidence of the fact that seven 


persons signed the memorandum of association. 





Mander v. Faieke. [1891] II Ch. 554. 


Landlord and tenant—Restrtctive covenant—Father and son— 
Father no interest in lease—No assignee or purchaser—Occupier of 
leased house and manager of business—Injunctton against father. 


In an interlocutory application by a landlord to restrain the 
defendants from acting contrary to a restrictive covenant, one 
of the defendants contended that no injunction could be granted 
against him, as he had no interest in the property, all the rights 
in which he alleged belonged to his son, the other defendant. 
Held thai, it being proved that, although the father was nei- 
ther an assignee nora purchaser, he was occupying the house 
and managing the business and had a pectiniary interest in it, 
an injunction could be granted against him. 





` Inre Robson: Robson v. Hamilton. [1891] II Ch. 559. 

Wrll—Bequest of desk with contents—Goods, chattels, choses in 
action and negotiable instruments pass under description. 

Held that a bequest of a desk with the contents thereof 
included not only the goods and chattels in the desk but also 
choses in action kept in it, including those* which were negotia- 
ble only after indorsement by the executors, especially as it 
appeared that the testator himself kept them in the desk. But 
the fact that a key of abox was one of the articles in the desk 
did not give a right to the box itself. 





In re Cunningham and Frayling. [1891] II Ch. 567. 
Trust-deed—Acting trustees, meaning of—Power of appoint- 
ment in acting trustees—-Exerctsing power, ttself constitutes ‘acting’ 
—Bare trust—Trustee no beneficial interesi—Trust involving 
exercise of active duttes, no bare trust. < 


| By the provisions of a deed, the trustees (who were two in 
number) “ or their assigns, or the survivor of them, or the neirs 
and assigns of such survivor, or other the trustees or trustee of 
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the time being,” were directed to sel) certain properties, and if 
any of the trustees appointed by the deed should. die, it was 
lawful for the acting trustees or trustee for the time being, or the . 
executors or administrators of the last acting trustee, to appoint 
new trustees. The surviving trustee died intestate, as also did 
his heir and the heir of the heir. The last left three daugh- 
ters, who never received the rents and profits of the properties 
but executed a deed appointing certain new trustees. Held by 
Stirling J. that the appointors’ not having received the rents 


was not inconsistent with their being acting trustees, and 
that having acted when called upon to do so, by appointing new 


trustees, they were ‘acting trustees’ within the meaning of the 
deed. Held also that the legal estate was vested in them. A 
{rust which involves the exercise of active duties is not a dare 
trust, although the trustee may ‘have no beneficial interest in the 
property. 
Jones v. Merionethshire Permanent Benefit 
Building Society, [1891] II Ch. 587. 

Secretary of Soctety—Threat of prosecution for embezzlement—- 
Plaintiffs promise to pay debt due by Secretary—LEx pressed con- 
sideration—Forbearance to sue—Promtse not to prosecute—Implicd 
term—Illegal, 

Plaintiffs undertook to make good the greater part of the 
debt due to a society by its Secretary, who was threatened with a 
prosecution for embezzlement. “The consideration expressed was 
the forbearance of the society to sue the Secretary for the amount. 
Held by Williams J. that. it being in fact an implied’ term of 
the agreement that there should be no prosecution, the agree_ 
ment was illegal and should be cancelled; when the person 
promising to pay the debt is not the debtor himself but a third 
person, and the debtor is threatened with a prosecution, and the 
creditor is aware that the promise to pay would not be made but 
for the threat, the proper inference is that the real consideration 
is a promise not to prosecute. 


Burchard v. Macfarlane : £x-darte Tindall. 
[1891] IY Q. B. 241. 

Discovery— No order against strangers to actton, | 

There is no jurisdiction to make an order amounting to one 
for discovery against persons not parties to the action. The only 
process intended tobe enforced by6 &7 Vic., Ch. 82, S. 5, is the 
production of documents as ancillary to the examination on 
witness. 
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Bishop of Bangor v. Parry. [1891] II Q. B. 277. < 

Charity property—18 & 19 Vic, Ch. 124, S. 29—Lease for 
more than 21 years—No approval of Charity Commusstoners—Votd. 

A lease granted by the trustees of charity for more than 
twenty-one years without the approval of the Charity Commis- 
sioners, in contravention of the provisions of S. 29 of 18 & 19 
Vic. Ch. 124, is not valid fora term of twenty-one years, but is 
absolutely void, the section invalidating a lease for any term ex- 
ceeding twenty-one years. 





‘Vernon v. Watson. [1891] II Q. B. 288. 

Friendly Societies Act 1875, S. 16, Sub-S.9—Order to repay 
monies misapplied and imposing penalty—Imprisonment in execu- 
tron—Sutt for recovery of money not maintainable. 

S. 16, Sub-S. 9, of the Friendly Societies’ Act 1875, pro- 
vides zter alta that a person misapplying the property” of 
the society shall be liable on summary conviction “toa penalty 
not exceeding £20 and ‘ costs, and to be ordered to repay all 
monies applied improperly, and in default of such repayment or 
of the payment of such penalty and costs to be imprisoned for 
any term not exceeding three months.” Under this sub-section 
a penalty was imposed and an order torepay monies was made 
against the respondent, and he was imprisoned for default in 
respect of the penalty and the repayment. Held by the Court of 
Appeal that the ordez to repay the monies misapplied and the 
imprisonment, which was execution upon it, were a bar to an 
action subsequently brought by the society for the recovery of 
the same monies. 

Per Lord Halsbury, L. C.—If the operation of the statute 
had been confined to criminal proceedings, I should have enter- 
tained no doubt that the imprisonment for the criminal offence 
afforded no answer to the civil claim for the debt. The scction 
prescribes a penalty and there follows what is strictly a civil 
proceeding, an order to repay the money. 

Per Lori Esher, M. R.—The legislature has treated all the 
things specified in Sub-S. 9 as offences, and the order that the 
money shall be repaid is part of the sentence. The execution of 
the order to repay is by imprisonment. I doubt whether a distress 
warrant could be issued to enforce the order. Sub-S.9 does not 
oblige the society to proceed under its provisions. There is noth- 
ing to prevent them bringing an action to recover the money 
misappropriated. The remedy given by the sub-section is ar 
alternative remedy. 
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5 Fecitt v. Walsh. [1891] II Q. B. 304. 

Contract to su pply milk. containing percentage of cream— 
Reduction of price in deficiency of cream—Delivery of five cans— 
Procuring samples from each—Two deficitent—Two. separate ofen- 
ces—38 and 39 Vic. Ch. 6, 9. 3. 


The appellant contracted to supply milk containing a cer- 
tain percentage of cream at a certain price, and there was to be 
a reduction in price if there was deficiency of cream when tested 
on each delivery. The respondent acting under S. 3 of 38 & 39 
Vic., Ch. 63, procured samples from each of five cans delivered on 
a certain day, and finding two deficient in cream, laid two 
separate informations in respect of the two samples. A separate 
penalty was imposed upon each information. Æeld, that the pro- 
curing of each sample was a separate transaction; that the appel- 
lant had committed a separate offence as to each can in respect 
of which an information was laid, and that the separate informa- 
tions were properly laid and the convictions were right. Held 
further that the provisions in the contract as to decency of 
Cream were immaterial for the determination of the question 
whether the appellant had committed an offence under the Act. 





Baumvoll Mannfactur von Scheiblr v. Gilchreste, 
[1891] II. Q. B. 310. 
Steamship—Owner registered as managing owner—Charter- 


party—No demise of ship— Bills of Lading signed by charterer’s 
agents or by Captain—Owner’s leabtlety. 


The defendant was the owner and was registered as manag. 
ing owner of a steamship. There was a charter-party which did 
not operate as a demise of the ship. The plaintiffs shipped cer- 
tain goods on bills of lading, some signed by the captain and 
others by the agents of t he charterer. Held, that the plaintiffs, in 
the absence of notice tothe contrary, were entitled to assume 
that the persons signing the bills of lading had authority from 
the owner to sign them on his behalf and that the owner was 
consequently responsible for the “safe carriage of the goods 
which had been lost at sea by perils not excepted by the bills of 
lading, and that the owner was liable as well in respect oft he 
goods specified 1 in the billsof lading signed by, the charterer’s 
agents as in respect of those specified in the bills of lading signed 
by the captain. 
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The Queen 7. Secretary of State foe War 
[1891.] II Q. B. 326. 
Royal Warrant regulating pay and -retiring allowances of 
officers and soldters—Secretary of State no legal duiy to carry out. 


The Secretary of State for War cannot be compelled to 
carry out the terms of a Royal Warrant regulating the pay and 
retiring allowances of the officers and soldiers of the army, in- 
asmuch as no legal duty in relation to such officers and soldiers 
is imposed upon the Secretary of State either by statute or by 
common law. 





Stuart v. Bell. [1891] II Q. B. 341. 


Master and servant—Poiltce suspicion of theft by servani— 
Defendant apprised of same and communicated to master—Dz2s- 
missal of servant —Communtication privileged. ; 


The plaintiff was a valet. While he and his master were 
staying with the defendant, a Magistrate and Mayor of Newcastle, 
the Police at Newcastle received a letter from the Police at 
Edinburgh that a theft had occurred while the plaintiff was 

staying there and the plaintiff was suspected and that cautious 
enquiries might be made. This letter was shewn to the defend- 
ant just before the plaintiff and his master left Newcastle. The 
defendant, without making any enquiry, communicated the suspi. 
cion to the plaintifs master, in consequence of which the plaintiff 
was dismissed from service. In an action for slander—Held by 
Lindley and Key L. J J. (Lopes L. J. dissenting) that the occa- 
sion of the communication was privileged and that the defendant 
was not liable in the absence of evidence of malice. 





In the goods of Jupp. [1891] P. 300. 

Will—Devise—Residuary legacy to wife— Words of devise. 

A testator bequeathed to his wife “all my furniture, jewel., 
lery, pictures, wearing apparel and all other effects, belonging to 
me atthe time of my decease.” The will went on to make’ 
specific bequests to his wife of money shares, securities, &c., and 
it directed her to pay his debts and it was left to her discretion 
whether she would provide for her sons and daughters. eIt con- 
tained no bequests to any other person. Held, that the words 
‘Call other effects” constituted his wife residuary legatee. 
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JOTTINGS AND CUTTINGS. 

YA dismissed solicitor restored. —Readers of the Law Journal 
reports for the month of August will observe a case in which a 
solicitor on his third application was restored to the roll of soli- 
citors from which he was struck off in 1879 at the instance of the 
Incorporated Law Society, after being convicted of obtaining 
£ 6 14s. 4d. by false pretences, and being sentenced to six 


months’ imprisonment with hard labour. It is only fair to observe , 


that the conviction was obtained under’ peculiar circumstances, 
and that the facts of the case do not appear to have been brought 
to the attention of the Court on the two former applications for 


restoration, which were opposed by the Law Society. The. pre- 


sent application was strongly supported by evidence of sub- 
sequent good conduct, and was opposed by theLaw'Society. The 
case is of importance as a distinct authority that the Court has 
power to restore a solicitor to the roll even after a conviction,— 
The Law Journal, 
* 
Wk 

The Lord Chef Ffustice.—In reply to the Mayor of Diane 
ham the Lord Chief Justice ‘said:—Right Worshipful Sir, 
Gentlemen of the Corporation and Magistrates of Birmingham, 
—I did not come here prepared to receive this address, and, 
therefore, anything that I say is the issue of the moment. 
But on the part of my learned brother and - myself, I cannot 
help both gratefully receiving and cordially returning the 
welcome you have been pleased to give us. I will 
say that I trust that the justice which is administered in these 
Courts will be worthy of the shrine which you have chosen to 
erect for its administration ; and this, at least, I may say, that 
it would be want of power, and not want of will, that would 
prevent us from fulfilling the expectation you have aright to 
form from the long and noble and uubroken traditions of that 
English bench, to which it is the honor of both of us now to 
belong. (Cheers). 


In subsequently addressing the grand jury, his lordship re- 
marked that he was very glad to meet so many county gentle. 
men present, for, although the Courts, as the Mayor had said, 
had been the creation of the city of Birmingham, yet business 
from the county had to be transacted there. The calendar which 
would bé presented was neither large with regard to the number 
of its items nor grave in the character of the crime of which it was 
composed. Considering that they were dealing with an enormous 
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town and a neighbourhood in many parts most densely populat- 
ed, a calendar containing the names of twenty-seven persons and 
few serious cases was not an unusualone. After briefly referring 
to one of the worst cases on the calendar—a charge of wilful 
murder —he said few people had opportunities of realising as he 
did the terrible effects produced by intemperance. Of course, 
there were cases which stood quite aside from the influence .of 
the: public-house—crimes such as perjury, forgery, false pretences 
and others which required the assistance of education; but drunken- 
mess was mainly the cause of the commoner sorts of crime; and 
if England could be made sober, three-fourths of her gaols could 
be closed. He trusted all in positions of authority would do what 
they could to set their faces against this great evil. Another creme 
*that appeared to be on the increase was perjury. The crime of 
perjury was one of such enormity and wickedness that the code of 
punishment was not sufficiently severe, especially considering 
the cruel results which might follow. Perjury corrupted justice 
at the fountain-head, and turned the court intoa field of triumph 
for successful fraud. It was impossible to say anything too 
strong in denunciation of perjury; but it must be remembered 
that wnsucessfull prosecutions for .perjury caused mischief, because 
the fatlure of the prosecution suggested to people likely to give way 
to perjury that, after all, there was not very much danger. There- 
fore, it was to be hoped in such cases the grand jury would not 
return true bills unless they were tolerably certain of a conviction. 


* 
* * 


Veractty of English witnesses.—In dealing with an appeal 
from Chambers Mr. Justice Wzd/zams stated that the result of 
his experience at the bar and upon the bench was that English 
witnesses who are not parties to the proceedings usually speak 
the truth, but that the litigants themselves do not, but generally 
swear to whatever they think will suit their case. He added 
that, in his opinion, the best remedy for this growing practice 
on the part of suitors was the infliction of very severe punishment 
whenever prejury was detected. 


# 


* * 

Str Charles Russel’s brief for Captain Warner, the co-res- 
pondent in the Lyon divorce case, was, says the „Szar,. marked 
100 guineas. But this was not all. There was also a ‘special’ 
fee of 50 guineas, and a so guinea refresher for the znd day of 
trial —200 guineas in all. This, of course, would have been ridi- 
culously inadequate remuneratian for 527 Charles's services if 


~ 
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they had been given. The great counsel’s fee was so small 
because he had nothing in particular to do for the money. On 
Saturday when the case came on 5:7 Charles was in another 
court engaged in a big probate suit. On Monday morning when 
the divorce case was resumed $27 Charles did just look into the 
court. But he did not stay. Even the big probate suit had to 
go on for half an hour or so without him, whilst he transferred 
his services to the Cathcart case. And the Cathcart, case did 
not monopolise his exclusive attention; for he also attended in 
the Maybrick Insarance case, where he was retained on behalf 
of the plaintif. Altogether #7 Charles Russel] must have had 
a pretty good day.— The Law Times. i 
wa 

Fudieral Incompetéency.—It is impossible not to express our 
most profound surprise that the Common Serjeant of the city 
should invite criticism upon his qualifications for the position of 
recorder. Inability to appreciate one’s own unfitness for judicial 
office is perhaps the worst mental weakness with which any 
member of the leg il profession can ve afflicted. But that this in- 
ability should continue after years of experience, which have com- 
pletely satished the public and the profession upon the point, leads 
to the conclusion,that nothing which falls from the aspirant should 
weigh fora moment with those who have to appoint. Tradition ! 
Merciful Heavens ! Can tradition save the liberty and 
fortunes of the multitudes whose fates hang suspended before 
“the judgment-seat at the Oid Bailey? Can tradition grip firm 
hold of the scales of justice and infuse judicial acumen and legal 
knowledge when these elements are wanting? Ifthe bar which 
practises before the Common Serjeant will record a single vote 
in favour of his promotion, we will pause toconsider whether 
we can revise the opinion which we conceive the public interest 
compels us to express. 

e's 

A Retiring Counsel.—Mt. Napter Higgins, Q.C., on the last 
day of appearing as leading counsel before Mr. Justice Romer, 
set an admirable example of how to retire with dignity. To 
some kind and complimentary expressions of the judge, Mr. 
Higgins said ‘Iam much oblized to your lordship.’, Let us 
imagine, what it might have been. ‘ My Lord—Forty years ago 
I came tothe bar and started in the keen competition of the 
profession in aroom on the third floor in old square, with a body, 
who I am proud to say, is still my clerk, That clerk has been a 
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most invaluable servant, one of that great aud honourable body 
0: men known as law clerks, who contribute so largely to the 
successful administration of justice, and the comforts and: emolu-+ 
ments of their masters. Proceeding onwards, encouraged by 
many kind friendships and unassisted by any merit of my own, 
I at length attained to the satisfactory and dignified position of 
leader in one of the great historic tribunals of this country, . 
sitting in this magnificent pile, where law and equity walk hand ' 
in hand. I cannot look back upon the many years during which 
I have practised in Chancery without alluding to some of the 
great persons whom I have intimately known. [Here follow 
biagrophical sketches of all the eminent equity lawyers of the 
past two generations]. Nor, my Lord, can I forbear from saying 
with what genuine satisfaction I have watched your Lordship’s 
career. [Here follows a detaiied reference to the career of tha 
Judge.] And taking a'last look round I see so many familiar 
faces—faces of friends whose rivalry I have valued, and whose 
esteem, I have done my best to deserve. [A painful pause of 
some moments]. ‘ My Lord, farewell, may you occupy your high 
position for many years to come, adorning the seat you fill, and 
contributing fo consolidate the foundations of that splendid 
jurisprudence whicb that of no other country can aspire to, 
equal, much less surpass.’ [Mingled emotions and varied sounds 
in court]. Compare all this with the dignified silence of the 
successful and fortunate man retiring from a laborious Jife. “I 
am much obliged to yout Lordship."—The Law Times. 
wa 

Singular Action against an;M. P.—An extraordinary, case. 
was heard by Judge Bayley in the Westminister County court 
on August 13, in which the plaintiff, a Mr. Travers, of 6 Sid- 
mouth Street, St. Pancras, which is within the Parliamentary 
division of South St. Pancras, sued Sir Julian Goldsmid, M.P., 
for damages for refusing to present a petition to the House of 
Commons. Sir Julian Goldsmid was represented by his private 
secretary. The plaintiff, in opening hiscase, said he had sear- 
ched, but without success, to find a case like the present, which, 
he submitted, was a novel one. He then referred to Lord Farn- 
borough’s book upon House of Commons Practice and Smith’s 
Leading Cases. He had a grievance, and the only way" he.could 
bring the matter forward was by petition to the House bf Com- 
mons, and on June 19 he sent a petition to Sir Julian Goldsmid, 
which was returned to him by one ot the clerks of the House, 
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stating that, as the petition reflected upon the character of a 
judge, it could not be received. He submitted that Sir Julian 
Goldsmid should have followed the matter up and not been put off 
bya clerk like that. A few days after that, he sent Sir Julian Golds- 
mid another petition, which he returned and refused to present 
The law did not allow any action against a judge, and the only 
remedy was that which Parliament could take. The second 
petition had the last paragraph struck out.—His Honour: “It is 
equally objectionable.’—The plaintiff: ‘It is the duty of a mem- 
ber of Parliament to bring the matter forward if a petition fails? 
Continuing, he said he brought an action against Lord Esher 
for slander in the course of a case, and that was ordered to be 
struck out, as no judge could be sued. How could he question 
the conduct of a judge when the only course open to him was by 
petitioning Parliament, and that course was denied him on the 
ground that he was assailing the conduct of the judge? After 
some further discussion, judgment was given for the defendant. 
Pe 

American Law Clerks:—The several thousand law clerks who 
now toil in the city offices, says a New York Journal, are quite a 
different set of beings from their predecessors. The majority 
of them are well educated. Some have graduated from well- 
known colleges—from Harvard, Yale, Cornell, and. Princetown. 
Others are graduates of law school. Never was there a time 
like the present, when so many college-bred men were glad of 
the opportunity to become Jaw clerks at a beggarly salary. Every 
year lawyers of standing in our cities have applications from 
college graduates, ready and willing to work without pay, if 
they will only give them desk-room and the use of their books. 
Consider for a moment the pay of these ambitious young men. 
The college-bred law clerk usually begins at five dollars per 
week. He may reasonably expect to earn ten dollars per week 
by the end of the second year. The graduate of a law- school 
having had some technical training, is better paid. He gets ten 
dollars per week for the first year of his service, and perhaps he 
may begin his second year at fifteen dollars per week. Very few 
lawyers in New York pay their clerks over fifteen dollars a week 
as they gan hire all the talent they want at that figure. There 
are between siz thousand and seven thousand lawyers in the city of 
New York. The struggle for practice and existence become 
more difficult each year. Many are called, but few are’chosen. 


e [619] 


480 THE MADRAS LAW JOURNAL. [ VOL. 


Some men never get beyond being alaw clerk. Tt isa not un- 
common thing to find skilful lawyers, grey-haired men, serving - 
as clerks year after year at a salary of from 1,200 dollars to 1,500 
dollars perannum. Some of them are experts ina particular 
branch of the law. Again, there are men fit only to be law ; 
clerks—men who, for one reason or another, fail to become 
successful practitioners. The legal knowledge of such men is. 
of more value to others than it is to themselves. Once more, | 
they are highly educated law clerks who make it a business to — 
write briefs. Indeed, zZ ts an open secret that nearly one half of 
the law books published are written by tli-paid clerks. ‘The law- , 
yer with a reputation gets some clerk to write a treatise to which | 
he lends the weight of his name.—Monfreal Legal News. 





: BANK OF ENGLAND v. VAGLIANO BROTHERS. 

(1891 A. C., 107: 23 Q. B. D., 243: 22 Q. B. D., 103.) 

We propose to examine the decision in this case, which is 
one of great importance to the commercial community, and 
which raises questions which are of great interest to all lawyers., 
The facts of the case are briefly these: Plaintiff, who carried on 


‘business i in London as a merchant and foreign banker under the. 


name of Vagliano Brothers, claimed that it might be declared 
that he was entitled to be credited by the defendants, the Bank 
of | England, with the amount of £71,500 alleged by him to: 
have been wrongful'y and without his authority debited, to his 
account under the following circumstances. Among the clerks 
employed by the plaintiff was one of the name of Glyka. He 
and another clerk managed the foreign correspondence of the 
firm. Between February and August 1887, by a series of 
elaborate and ingenious frauds, he obtained the plaintiff's 


acceptance to forty-three bills, of which he received payment 


from the defendants to the amount of £71,500. The way in 
which the fraud was effected was this: The plaintiff had in 
various parts of the world a ‘large number of correspondents, 


- who were in the- habit of drawing bills on him from time to 


time, which on representation by the payee or his agent would 
be accepted by the plaintiff and returned to him. The plaintiff 
would give intimation of the acceptance to the Bank of England 
and request them to pavat maturity and debit to his account, 
and this would accordingly be done by them. Among the 
correspondents was one Vucina, who resided in Russia and who 


| had unlimited credit with the plaintiff. One of the firms, to 


F 
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whose order Vucina used to ae was Petridi & Co., -a ' fitm 
carrying on business at Constantinople. .Glyka, from his position 
in the plaintiff's office, had no difficulty in possessing himself of 
specimens * of Vucina’s genuine letters of advice and of his 
genuine bills. Having done so he had paper prepared identical 
in texture and general appearance with that on which Vucina’s 
business letters were written, and he also had bills prepared 
identical in all respects with Vucina’s genuine bills” To these 
he forged Vucina’s name as drawer with extraordinary skill and 
wrote on the face of the bill the name of Petridi & Co.,as 
‘payees, and stamped on the face of the bills the name of Pasque 
& Son as indicating the name of the London firm, who had left 
the bill for acceptance. He forged letters of advice from Vucina 
with reference to the bills and placed them. with the ordinary cor- 
respondence of the firm, and they were passed on in due course to 
the clerks, whose duty-it. was to enter them in the appropriate 
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books. After permitting a sufficient time to elapse, Glyka . . 


dropped in the bill box, with the other bills sent by the payees 
for acceptance, these forged bills, and they were accepted: by 
. the plaintiff, and left to be’ delivered ‘to Pasque, agent of the 
payees. From the place where these bills were left Glyka had 
no difficulty in taking them He then forged the endorsement 
of Petridi & Co., the payees, adding what professed to'be their 


stamp ‘C. Petridi & Co., Constantinople.’ The -endorsement © 


was to non-existing persons, the name being invented by Glyka. 
In every case the person, in whose. name the endorsement was 
made, was named on the back of the bill -as the person who 
received the money from the bank. These- forged bills -were 
cashed at the bank across the. counter on some occasions by 
Glyka himself and upon others by some one employed by - “him. 
The bank people never made any enguiry asto whothe person 
named in the endorsement was. The plaintiff's suit raised the 
question as to-who should bear the loss resulting from such 


payments. On behalf of the defendants it‘was contended that _ 


they were “protected. “by the Bills ‘of Exchange’ Act, 1882, S. 7 
Sub-S.3, which’ enacts that, where the payee. of a Bill of 
Exchange i is a fictitious or non-existent’ person, the bill mey be 
treated as pavable to.bearer, and contended ` further that there 
was such negligence on the An ofthe plaintiffs as was in ląw 
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the direct cause of the loss of the money. Issue was taken on 
these points. The Judge (Charles. J. ) held that as Petri- 
di & Co., the payees, were real and- existing persons, actual 
correspondents of the plaintiffs, who had ‘on previous * occa- 
sions been made payees of genuine bills drawn by Vucina 
on the. plaintiff, and consequently were not fictitious to the 
knowledge of the acceptor, they were not fictitious payees within 

the meaning-of the Act, and that ‘there was nothing to show ` 


| that there was any intention on the part of the legislature to - 


alter the law as laid down in such cases as Gzbson v. Minet! and 
Phillips vs Im Thurn?, As to who should bear the responsibi- 
lity of a forged endorsement of an existing named payee, when | 
the acceptor makes thé bill payable at a banker's, Robarts -v. 
Tucker? was authority for the proposition that such acceptance 
is tantamount to an order to the banker to pay ‘the bill to any 


_ person, who. according to the law merchant can give a valid. 


discharge for it. Consequently, if the payment is made to one i 
who claims through a forged endorsement and so cannot give a 


`~ valid discharge for the bill, the banker cannot debit it to the : 
acceptor; uuless indeed there are circumstances amounting to a- 


direction from the acceptor-to the banker topay the bill without 
reference to-the genuineness of the endorsement, or equivalent to 
an admission of its genuineness inducing the banker to alter his 
position ' so as to. preclude the customer from showing it to be 
forged. ‘The. banker can “avoid the; responsibility of deciding 


.- on the gentiineness of the endorsements by requiring his cus- 


tomers to. domicile their bills at their own. offices and to honor 
them by giving a cheque on the banker. ' He is also entitled to 
take time to make reasonable enquiries as to the genuineness of 
the endorsements. For these reasons the Judge held: ‘that the 


“ first ground of defence failed. -In regard to the second ground 


of defence that the plaintiff was guilty of stich negligence as 
was the proximate cause of the loss in question, the Judge held, 


following the decision in Bank of Ireland v. Trustees of Evan's 
Charities* and Mayor, &c., of Merchants of the Staple of Eng- : 


. land v. Governor and Company of Bank of England® that no such 


= had been made out. He therefore gave a decree in 


(1791) I. H. BL, 569. ` - 3, (1851) 16 Q. Bẹ 660, 
5 (1866) D. R. 10. É., 463. > £ (1855) 5. H.L. O, 389 : 10 E.R, 950, 
5. (1887) 21 Q. B. D, 160, 
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the plaintifffs favour. -An appeal was preferred agaiust this 
decision, and the majority of the Judges in the Court of Appeal 
(five against one). held with: the lower court that the defen- 
dants were not protected by S. 7, Sub-S. 3, of the Bills of 
Exchange Act, 1882, that Petridi & Co., named as payees in the 
bills, were not fictitious or non-existing persons within the 
meaning of the sub-section and that ‘ fictitious’ meant fictitious 
to the knowledge of the party sought to be charged upon a bill. 
The “meaning of this is explained by Lord Justice Bower in 
these words : ‘ If the drawer is the person against whom the bill 


‘is to be treated as a bill payable to bearer, the term fictitious . 


‘ may be satisfied if it is fictitious as regards himself, or, in other 
‘ words, fictitious to his knowledge. If the obligations of the 
‘ acceptor aré in question, and the acceptor is the person against 
‘whom the bill is tobe so treated, frchifsows must mean fictitious 


‘as regards the acceptor and to his knowledge.’ The dissent- . 


ing judge Lord Esher (Master of the Rolls) was of opinion that 
the payee named in the bills was a fictitious person within the 
meaning of the Act. He argued as follows: € Petridi & Co. is 
‘not the real payee. If he were, he would be entitled to have 


‘ possession of the bill and entitled to endorse it. He isthe . 


‘pretended payee. He, who in fact drew the bill, has pretend- 
‘edon the face of the bill that Petridi & Co. is the payee; 
‘but he intended that Petridi & Co. should not be the 
‘payee. He feigned that Petridi & Co. was the payee when he 
‘was not. To ‘feign’ is an equivalent for to pretend. Then 
‘using the adjectiVe as applicable tothe thing feigned, the 

‘payee, in this case, is a fictitious payee. * * * Moreover, if 
: fictitious in the sub-section does not apply to the name of an 
‘existing person who is not really intended to be the payee, I can 
‘see no distinction between /ictztious and non-extsting in the 
‘sub-section? He therefore held that the bank was protected by 
the statute for the payment it had made, though but for the 
statute it could not have set the payments made by it against 
the acceptor its customer. He and the other judges were, how- 
ever, agreed that the plaintiff had not been. guilty of negligence 
immediately connected with the transactions so asto disentitle 
him torecover. The case was takenon appeal to the House of 
Lords. ‘There again opinion was divided; the majority of the 
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House held that the payee was a fictitious or non-existing person 
within the meaning of the Act; that the bills could therefore be 
treated as payable'to bearer, and the Bank was therefore pro- 
tected in making the payments. Some of their Lordships held 
that the defendants were misled by the conduct of the plaintiff, © 
and the plaintiff was therefore estopped from denying that the 
payments were properly made. Lords Bramwell and Field dis- 


sented from these views and were of opinion that the payee was 


not a fictitious or non-existing person within the meaning of the 
Act, and that there was not such negligence on the plaintiff's part 
as precluded them from succeeding in the case. In a case like this 
where” there is such strong difference of opinion among eminent 
judges—Charles J., Cotton, Lindley, Bowen, Fry, Lopes, UJJ. 
—Lords Bramwell and Field taking one view and Lord Esker, 
M. R., the Lord Chancellor, Lord Selbourne, Watson, Herschell, 
and Mancnaughten, taking directly the opposite view—nobody 


“can venture for a moment to say that the points which arose for 


decision are free from difficulty, but after carefully examining 
them by the light of the elaborate judgments written in-support 
of the views taken by each set of judges, we feel constrained to 
say that the conclusion arrived at both by the Court of rst Ins- 


tance and the majority of the judges in the Court of Appeal 


seems to us on the whole to be correct, though some of the rea- 
sons assigned by them for it may not be quite sound. There is 
no doubt that the construction put upon S. 7, Sub-S. 3, of the 
Bills of Exchange Act, 1882, as to the meaning -of the words 
‘ fictitious or non-existing’ by Charles J. and the Court of Appeal 
is too narrow and that they were a great deal too much influenced 
by the current of decisions previous to the date of the enactment’ 
in question. ‘The effect of those decisions is well summed up in 
Story on Bills of Exchange: ‘A bill made payable to a fictitious 
‘person or his order and endorsed in the name of such fictitious 
‘payee in favour of’a bona fide holder without notice of the fiction 
‘will be deemed payable to the bearer and may be declared on 
‘as stich against all the parties who knew the fictitious character 
‘of the transaction.’— S. 56. ‘If the bill is payable to a fictiti-. 
‘ous person or order (as has been sometimes, although rarely, 
i done) then as against all the persons who are parties thereto 


. ‘and aware of the fiction (as for example, against the drawer, 
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‘endorser and acceptor) it will be deemed a bill payable to the 
‘bearer in favour of a bona fide holder without notice of the 
‘fiction.’—S. 200. The result of this state of the law was, as 


pointed out by Lord Herschell, (p. 148), that a holder in due ” 


course was sometimes made to suffer wrong. To quote his 
' words : ‘What then is the position of a lawful holder of a bill 


‘so drawn? I do not understand it to be doubted that even . 


‘before the Bills of Exchange Act such a holder could enforce 
‘payment of the bill against the drawer, for he not merely knew 


‘that the payee designated was a fictitious person but was him- ` 


‘self the author of the fiction. As against the drawer then, such 


‘a bill could be treated as payable to bearer. Butif it cannot | 


_ < beso * treated as against the acceptor, the holder, who, it may be, 
‘brought or discounted it on the faith of the acceptance, relying 
‘on the credit of the acceptor, and unwilling to trust to that of 


‘the drawer alone, is deprived of that upon which he relied, of © 


‘the liability which he regarded as his security for payment. 
© The holder in such a case suffers a wrong.’ Where the words of 
the statute are wide enough-to cover such cases and to prevent 


the occurrence of such wrongs and such an interpretation does © 


not inflict any wrong on acceptors who have always their remedy 
against the drawers, it appears tous to be absurd that a diffe- 
rent interpretation should be put on the words, simply because 
the law previous to the date of the enactment was otherwise. 
If then a holder for value can treat such a bill as payable to 
bearer, a banker, who, after acceptance bona fide, makes payment 
of such a bill, can also, we think with Lord Herschell, (p. 154); 
claim that the bill should be treated as payable to bearer, which 
would protect him for the payment made by him. The next ques- 
tion is whether the person named as payee in the bills of exchange. 
in question is fictitious or non-existing within the meaning of the 
Act. We agree with Lord Herschell (p. 150) in thinking that 
these words should not be limited to those cases alone when 
the person so named isa pure creature of the imagination, 
Such a limitation of the meaning would leave the: case he puts 
undealt with by the Act, that is, where the payee is not ficti- 
tious in this sense but the name is inserted as a mere pretence and 
without any intention that payment should be made to the per- 


son designated. That in such cases under the law as it stood _ 


before the Bills of Exchange Act the pay ee would be aes 
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as fictitious, is apparent from Cooper v. Meyer.) We think 
that the words of the Act are wide enough to include such’ 
cases. Putting then the widest’ meaning on the words of 
the statute, we would still ask whether in the present case the 
payee named in the bills of exchange is -fictitious or non-exis- 


- tent within the meaning of the Act. The answer given by the 


majority of their Lordships in the House of Lords is that, as the - 


whole thing was a fiction, there being no real bills of exchange a 


dnd no real drawer or drawee, there cannot be any teal payee. 
The plaintiff would gladly have accepted this view of the facts 
because he could turn round and say to the defendants ‘if it 
is so, you had no right to make any payment on such fictitious 


“things and charge me with such payments? He is, however, 


prevented from doing this by the fact that he has accepted these | 
false. bills of exchange, which act estops him from denying as’, 
against the defendants that it was a real bill of exchange drawn 
by Vucina in favour of Petridi & Co. If we have understood the ` 
doctrine of estoppel in such cases rightly, it amounts to this. The, 
defendants, who have been misled by the act of the plaintiff to 

their prejudice, are entitled to say ‘though the whole thing isa. 
fictiori we shall proceed on the basis that it isa fact—that the | 
bills of exchange are real bills drawn by the real Vucina on you 
and accepted by you as such. ‘They are perfectly entitled to do 
this, but can they in the same breath say ‘ though, so far as your 
liability is concerned, we object to your showing that these are. 
not real bills of exchange drawn by the real Vucina who is your; 
correspondent, but we will force you to treat the bills as real 
bills drawn by the real Vucina, yet so far as our liability is con- - 
cerned we are perfectly entitled to show that the bills are but 
fictitious and the drawer Vucina also a fictitious name’? This. 
would be blowing hot and cold in the same breath. They can 
only ask the court to deal with thé case either on the basis that 
the whole thing is a fiction or that it is a fact. They cannot 
ask that it be dealt with as a fiction so far as they are concerned 


| andas a fact so far ‘as the plaintif isconcerned. If then the defen.. 


dants ask the court to deal with the bills as real bills drawn by 
the real Vucina, how do they make out that the payeess Petridi, 
& Co., are fictitious or non-existent persons ? No proof-was given 
that the real Vucina, though he sometimes drew bills payable to 


1. (1830) 10 B & C, 468. 
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the real Petridi & Co:, at Constantinople, yet- sometimes drew. 


bills on. a fictitious or non-existent person called Petridi & Co. 
at Constantinople. Nor was any evidence given that the Bank, 
when they made.the payments, ascertained after enquiry that the 
payee named in those particular bills was a fictitious person and 


therefore the holder was entitled to payment. When they imade - 


the payments they were under the ‘belief that the payee named 


in the bills was a real person, and endorsements purporting to be . 


made by the payee were real endorsements. The only way, in 
which they proved that the payee was a fictitious person, was 
by showing that the whole thing was merely a swindle and the 
swindler never intended that the real Petridi & Co. should be 
the payees. But this is centrafy to the basis on which they 
* asked the cotirt to proceed in order to charge the plaintiff with 


the payments made by. them. We therefore think that the Bank ` 


was not protected by the Act. In regard to the view that the 
plaintiff's negligence wes the proximate cause of the low e 


cannot see how this contention can stand at all. The letters of | 


advice sent from time to time by the plaintiff to the defendants 
giving information as to the bills he had accepted, do not place 
him in a worse position than his acceptancé of the forged bills 
does, and if his acceptance of the bills does not preclude: him 
from showing that the payments were made not to the payee or 
any person claiming under him but to a person not entitled to 
stich payment, we do not see how the fact, that he intimated 
his acceptance to the defendants in order to enable them to have 
necessary money ready, places him in a worse position. The 
duty of the defendants to make payment only tothe person 
entitled remains the same. Robarts v. Tucker? which was 
considered by the House of Lords to have been properly deci- 
ded, is authority for the proposition that, if a customer’ tells 
his banker to pay a particular person and the banker pays 
some one else, the banker shall make good the payment which 
he has so. ‘erroneously made. That is exactly the case here. The 
direction was to pay to Petridi & Co. but the defendants paid 
the sums to a person who had- forged the name of Pettidi & Co., 
aud they “must therefore bear the loss. Great stress is laid by 
some of their Lordships on the fact that the plaintiff misled the 
defendants. But did he do anything to mislead them as to 


1. (1851) 16 Q, B, 560, 
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whether the endorsement of the name of the payeés Petridi & Co. 
was genuine or not? It was not shown that he did anything to 
mislead the defendants in regard to the endorsements, and it was 
this which was the preximate cause of the payment and not any- 
thing which took place previous to the plaintiff's acceptance of. 
thebills. After carefully reading the judgment of their Lord- 
ships we do not feel convinced that the plaintiff was guilty of 
such negligence as disentitled him to succeed. 


aana — ani 


* HINDU LAW OF MARRIAGE—GIFT OF BRIDE. 


The decision of the Madras High Court in Venkatacharlu v. 
Rungacharlu? is one of great importance and interest, and it is 
therefore desirable to subject it to a critical examination with ‘all 
possible. deference to the learned judges who decided it. The 
suit was brought by the plaintiff to restrain the defendants from 
giving their daughter i in marriage to another person, the daughter 
having already gone through the ceremony of marriage with the 


_ plaintiff in 1884. At the time of the marriage in 1884, the defen- 


dants daughter was an infant of the ace of 4-years, and was given 
in marriage by her mother in the abserice, and without the con- 
sent or knowledge, of'the father. The District Judge declared 
the marriage to.be fraudulent and void, and dismissed the snit. 
The plaintiff thereupon appealed to the High Court and tke 
question before the learned judges was whether the marriage was 
invalid for want of the father’s consent. The High Court held 
that the gift by the mother without. the father’s consent was 
lawful and that the marriage was valid, and reversing the 
decision of the District ees granted the injunction played 
for. 

As Hindu girls are usually married T they arrive at the 
age of discretion, their want of capacity is supplied by their 
guardians. The contract for marriage is not ordinarily between 


- the parties themselves who are to be married, but between 


their guardians. Who are entitled to act as guardians in marri- 


' age is specifically laid down in numerous texts*-of Hindu Law. 


1. (1891) 1, L. R. 14 M. 315, 

€<“ The father, the paternal grandfather, the brother, the Sakulya, and the 
mother (in succession), if ın possession of their faoulties, are the givers of the girl, 
each succeeding person becoming the giver in default of the | preceding person...... In 
the absence of givers, the maidenmay choose 4n eligible husband for herself,” 
Yajnavalkya, I, 638; 64, 
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* The authorities all agree in assigning the last place to the 
mother in the order of guardianship. According to them, it is 
clear that the mother can be a guardian in. marriage only on 
default ofthe previously named persons. The courts have not, 
however, always taken this view. The text of Yaynavalkya 
quoted above was considered by the Madras: High Court in the 
case of Namasevayam Pillay v. Annamalat Ummal' where a 
divided paternal uncle -sued to have it declared that he was 
exclusively entitled to give in marriage the infant daughter of 
his deceased divided brother, without consulting the wishes of 
het mother, the widow of his brother. The right to act in- 
dependently of the mother, which was claimed by the uncle, 
was.negatived by the court. The mother was held entitled to 


have at least as much voice in the marriage of her daughter as 


the uncle. But though this case has greatly raised the mother’s 
status in.regard to guardianship in marriage, it does not justify 
the position that during the lifetime of the father, the mother 
has any right to dispose of the daughter in marriage. The 


[* 628] 


mother cannot be considered the natural or legal guardian of | 


the daughter during the father’s lifetime. ‘There cannot be two 
uatural or two legal guardians of different grades at the same 
time, and as between the father and the mother, the father has 





“ Let a maiden be given in marriage by her father himself, or by her brother 
with the father’s authority, or by her paternal grandfather, or by her maternel uncle, 
or by her agnates or cognates. In default of all these, by the mother, in case she 
is comp2tent (to act as guardian); if she be wanting in competence, the distant con- 
nexions shall give a maiden in marriage. If no such person be in existence, let the 
maiden have.recourse to the king, and let her, with his permission, betake herself 
to a bridegruom of her own choice, who belongs to her own caste and is a suitable 
match in point of descent, morality, age, and sacred learning.” —Narada XII, 20 
to 23. i | ji 

« A father, a paternal grandfather, a brother, a kinsman, maternal grandfather 
and the mother (are the persons) by whom a girl may be given in marriage. On 
_ failure of the preceding one (it devolves upon) the next in order (to give her in 
_ marriage) in case he is able, When she has allowed three monthly periods to pass 

(without being married), let her choose a husband for herself; three monthly periods 
| having passed, she haa in every case fall power to dispose of hereself (as she ‘thinks 
best)” — Vishnu, XXIV, 38 to 40. 


“On the father, paternal grandfather, brother, paterasl uncle, x mimen and. 


mother, the next in order shall give on failure of tue preceding person, and, in" the 
absence of all, the maiden shall herself choose.’’—- Vyasa, 14, f. 


1. (1869) 4 M. H. O. R. 339. 
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undoubtedly the preferential right under the Hindu Law, vide 
MAYNE’S Hindu Law S. 189; MACNAUGHTEN’S Hindu Law, 
| Vol. I, Ch. VII. The same rule obtains under the English law 
and the right of the father has been declared to be absolute 
against the mother, even though the. child: be an infant at the 
breast—see Reg. v. De Mannevelle, ; The Queen v. Barnardo.* 
The father may under certain circumstances forfeit his guardian- 
ship, as for instance, if he neglects to exercise his right and 
allows the daughter to remain for along time umprovided with 
a husband—see The King v. Kistnama Natck:3 But so iong as 
he has.not forfeited his right, no other person has the right to 
dispose of the daughter in marriage, except with his consent 
and permission. The gift by the mother. during the lifetime of 
the father, when nothing has happened to divest the latter of his 
Tight, is therefore equivalent to no gift at all. - i 


It is by no means easy to know the ratto of their Lord- 

ships’ decision. At one stage of their reasoning they lay down 

[* 629 ] “that the gift ofthe bride is essential to a binding marriage. 
They say that the two essentialst of marriage according to the. 


1. (1804) -5 Enst 221. 2. (1891) 1 Q B. 207. 2 
3. l Norton L, C. 1, č : 

t “For the sake of procuring good fortane to {brides), the recitaticn of benedic- 
tory texts and the sacrifice to the Lord of creatures are used at weddings ; but the 
gift (by the father or guardian) is the cause of (the husband’s) dominion (over his 
wile)”— Manu, V, 162. 


““ The nuptial texts are a serial proof of wifehcod ; but the learned should 
know that they are complete with the seventh step (of the bride around the sacred 
fire)."—Manu, VILL 227. 


‘When a woman and a man are to unite'(aS wife and husband), ths choice must 
take place first of all. Tha choice is succeeded by the (ceremony cf) joining the bride 
and bridegrocm’s hands. Thus the ceremony (of marriage) is two-fold. Of these two 
parts (of the marriage ceremony), the choice is declared to lose its binding force when 
a blemish is (subaeqrently) discovered (in either of the two parties); The mantra 
(prayer) which is recited dusing the ceremony of joining the bride and bridegroom’s 
hands, is the permanent token sf ma:rimong.”— Narada, XII, 2, 8. 








The unwary reader should here be warned against the error of inferring from 
Narada, XII, 3 and Manu, VIII, 227, that because the marriage becomes irrevocable 
on the seventh step, gift is not essential to marriage. The recitation of the maztiras 4 

“and the taking of the seventh stepare the last things necessary to compiete marri- < 
age. Butit does not mean that the initial steps may be dispensed with. #Ihe law of 
England insists upon the solemnization of marriages by a clergyman or by a Marriage 
Registrar as essential to its validity. Rut the- fact that the marriage becomes irrevo- 
cable on the solemnization, or that till then there is a lopus penitentiae to the partias, 
does not obvjate the necessity for a previous valid çoptract between them, 


~ 
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Hindu Law, are, (1) gift of the girl and (2) the performance of ` 


the religious ceremony. The correctness of this position’ will 
be apparent from Manws descriptiont of the various lawful 
forms of marriage, But later on their, Lordships seem to hold 
that gift isnot essential to constitute a valid marriage. We 
shall now analyze the reasoning which Jed their Lordships to hold 
that such gift is not essential to a valid marriage. 


The main argument relied on is that marriage isa samskaram 
or. sacrament, and nota mere contract, that the. marriage rite 


creates a religious tie, and that a religious tie once created cannot 


be untied. The proposition that marriage is a samskaram is no 
doubt correct. But exception must be -taken to the common 
* practice of rendering the Sanskrit word into the English word 


sacrament. The word sacrament has had a varied history, and - 


is full of associations likely to mislead. The Sanskrit word 


simply means a purificatory ceremony prescribed by religion. It. 


suggests no idea of obligation or indissolubility. Whether the 
marriage relationship can be aunulled or sot’ would depend, not 
upon its falling within the denotation of the word samskara, but 
upon express texts. It is then said that a religious tie once 
created cannot be untied. No authority is adduced for sucha 
broad proposition. But granting it to be true, the question still 
remains when a teligious tie can be said to be created, and 
whether the marriage rite by itself invariably and necessarily 
creates it, See dost Parasara Madhaviyam, p.642. The learned 
judges are themselves obliged to admit that it does not do so in 


all cases, as where a person abducts a girl by fraud or force and 

t “The gift of a daughter, after decking her (with costly garments) and honour- 
ing (her by presents of jewels), toa man learned inthe Veda and oi good conduct, 
Whom (the father) himself invites, is called the Brahma tite. The gift of a daughter, 
who hag been decked with ornaments, to a priest who duly Officiates at a sacrifice, 
daring the course~ofits performance, they cail the Dewa rite. When (the father) 
gives away his daughter aCcortling to the rule, afier receiving from the bridegroom, 
(for the fulfilment of) the sacred law, a cow and a bull or two pairs, that is named the 
Arsha rite: The gift of a daughter (by her father), after he has addressed (the couple) 
With the text ‘may both ut you perform together your duties? aud’ bas shown honour 
, (to the bridegroom), is salled in the Smiiti the Pru japatya rite. When (the bride- 
groom) regerves a maden, after having given as mach wealth as he cau allord, to the 
kinsmen ard io the bride herself, according co las uwa will, that is called the Asura 
lite. The voluntary union of a maiden and ber lover, one must know (to be) the 
Gandkurva tiie waich springs from dcsire aud has sexual intercourse for its purpose, ??— 
Maunu, 111, 27 to 32. : — - 4 
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goes through the ceremony of marriage with her—.4 njona Dossee . , 


v. Proladh Chunder Ghose. * The mere utterance of the sacred 


texts then does not produce a religious bond. Their efficacy for - 


this purpose depends entirely upon the existence of certain pre- 
requisites. Difference of gofra and pravara and the parties being 
outside. the prohibited degrees are, for instance, absolutely in- 
dispensable conditions : ‘* Not even the status of wife is created, 
in those who are. Sapindas or belong to the same gofre or 
pravara”—Mitakshara Il, 52. The vague gencral maxim that 
a religious tie once formed cannot be untied does not, there- 
fore throw any light upon the question at issue. The question is 
whether gift of the bride by the proper person is also one of the 
pre-requisites necessary to make the marriage ceremony efficaci- 
ons. As we have already pointed out, it is such a A 
according to the texts of Hindu law. 

Being unable to hold that gift is altogether unessential, 
their Lordships lay down that though gift is necessary, it need 
not be by the person entitled to the legal guardianship of the 
girl. They formulate two principles as “the groundwork of the 
marriage ceremony:” (1) a natural or legal guardian acting in the 
interests of the girl with due regard to her welfare should choose 


a suitable husband for her, and .(2) the choice should be 


consecrated by. the marriage rite and thereby unalterably 
fixed. [The word ‘ceremony’ is evidently used here in 
a loose senseso as to include the choice also and not merely 
the religious rite.| It would appear from this * passage and 
from other passages in the judgment that their Lordships hold 
that at‘ one and the same time there can be several natural 
or legal guardians of different grades—a position which 
the writer of this article cannot find any where stated. “If the 
words ‘a natural or legal guardian’ were replaced by ‘že natural 


or legal guardian,’ the first. principle might be more acceptable. 


Three propositions are then deduced from these two funda- 
mental principles, vz.: (1) where there is a gift by a legal guar- 
dian and the marriage rite isduly solemnized,the marriage is 
irrevocable; (2) where the girl is abducted by fraud or force and 
married, and there is no gift either by a natural or legal guardian, 
there is a fraud upon the policy of the religious ceremony and 


1, (1870) 14 W. R. 182. 
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there is therefore no valid religious ceremony, and (3) where the 
mother of the girl acting as her natural gu udian, in view to her 
welfare, and without fraud or force, gives away the girl in 
marriage. and the marriage rite is duly solemnized, the 
marriage is not to be set aside. The first of these propositions 
is perfectly correct if we read, be legal guardian for æ 


legal guardian. With regard to the second, it has to be” 


observed, that the meaning of the expression. ‘fraud’ upon the 
policy of the religious ceremony is far from clear. We have 


heard frauds upon powers, and of violations of the policy of 


statutes, but ‘fraud upon the policy of a religious ceremony’ is 
novel. In another part ofthe judgment, the judges speak of the 
religious rite being defiled. This again savours of the mystic 
style of our Rishis. The second proposition enunciated by 
their Lordships is also unimpeachable, not because there isa 
fraud upon.the policy of the religious cetemony,. but because 
such marriages are not sanctioned by custom, and: because a 


crime cannot, as observed by the learned judges, be recognized - 


as the source of a legal relation. Under the old Hindu law, 
however, marriages by force or a fraud were recognized and were 
known by the names: of Rakshasa and Pazsacha, though they 
| were strongly denounced even in those times, In commenting 
upon Manu, V, 152, Sarvajna-Narayasta observes that even if a 
woman is married by force, the marriage is valid, and that 
dominion is acquired by the husband over the wife. Marriages 


by capture and by fraud must have been pretty common ` 
then as in other primitive societies, and the legal recog- ` 


nition accorded: to such marriages must have been prompted 
by a desire to serve the interest of the women who, having been 
* violated by fraud or force, were nôt -likely to find favour in the 
‘matrimonial market. The eight forms of marriage mentioned in 
the Smritis fall into two classes, one in which the husband'ob- ` 
tained a gift of the brides hand from her-guardian or from 
herself, and the other in which the transfer of the girl was effect- 
ed without the volition of her guardian or herself. The latter 
class of marriages has now fallen into desuetude, and in the 
remaining class, gift has always been regarded as an essential 
- condition. 


The third proposition, governs the present case and.refers to 
he case of the mother acting as the natural guardian in view to 


[*632 | 


` 


~ 


“ 


494. _ THE MADRAS LAW JOURNAL. [VOL. 


the welfare of the girl and without fraud or force and giving her 
in marriage. The first difficulty ‘that occurs is how can-the 
mother act as the natural guardian during the lifetime of the : 
father. when he has done nothing to justify his supersession ? If 
“she cannot, -does the remote contingency of her becoming entitled - 
to dispose of the girl in marriage justify her in claiming that 


“right presently ? If the mother is so justified, why -should not 


any distant kinsman 14 degrees removed, who is mentioned next 
before the mother in the order of guardianship in . marriage, be 
equally justified in doing so? If all that is required is, as 
stated in the alleged fundamental priuciple, choice bya natural 
or legal guardian, the choice by the distant kinsman - should be 
equally valid with a choice by the. mother. , Cases may be 
easily put in which-a distant kinsman may thus exercise his ` 
choice and give the girl in marriage during the absence of the 
parents, without abducting the girl-or using. any -fraud or 
force. Are their Lordships prepared to go the whole length of, 
their fundamental principle and uphold a -gift. in marriage 
by a distant kinsman ? There seems to be no warrant in the texts 
for thus making.a distinction bet ween. the mother and the other ` 


‘possible guardians, Again, assuming that the mother acts as 


natural guardian, what is the meaning of the qualification , 
t withont fraud or force’? .If the mother is entitled to act at all 
in the matter, shé must be considered to possess a legal right to 
do so. How can she be guilty of any fraud against herself ? 
And how again can she be said to use any fraud or unlawful 
“force tuwards her daughter.? The qualification, therefore; is difi- 
cult to understand with reference to a person legally entitled to - 
dispose of the girlin marriage. Again, what is the meaning. 
of the qualification ' acting in view to the- daughter’s welfare’ ? 


[ #633 ] It seems to be a mockery to apply this * phrase to the marriage of’ 


XN 


a girl of four years. Ifthe father gave the daughter in marriage 
toa person not because he-considered him to be a proper 
match, but because the latter paid a large sum of money to the 


father for his own benefit, however morally reprehensible 


such conduct may be, the marriage is still valid. If the father 
may effect a valid marriage even when he “does not act in view 
to his daughters welfare, a mother ma; equally do so, pro- 
vided she is legally entitled to cffect a marriage. The very deci- 


~ 
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sion of the Madras High Contt in S. A. No. 566 of 1889 quoted 

by the learned judges shows that.the limitation they seek - 

to impose is uot well-founded, for in that-case the mother 

gave the girl in marriage fora price of Rs. ‘400 Provided 

the marriage is contracted by the legal guardian, the law is 

not curious to inquire whether his discretion has been well or ill 
exercised. “The law contents itsel: with prescribing those per- ° 
sons as guardians who are most likely, from their relation to 

the girl and their general capacity, to act beneficially to her in- 
terests and. does not proceed to deter mie the validity of the 
marriage by an ex post facto inquiry mto the manner in which 

the guardian has exercised his discretion. The limitations and- Hi 
restrictions with which the learned judges hedge in the mother’s 
right show their own hesitation and un willingness toadmit the 
mother’s right. Their Lordships claim that their view is support- 

_ ed by authority and is sound in principle. Their Lordships say 
that the gift of the daughter in marriage isthe duty and rot 
the right of the father; but it does not follow that the father may 
be superseded without any cause and the duty performed by any 
other person. In fact, whether under the Hindu law or under _ 
the English law, the right of guardianship is more-of the cha- 
racter of a trust than of a mere right or duty. “The right or. 
power is given to the guardian solely in the interests of .the 
minor and may, for just cause shown, be taken away. But 
so long as the guardian has not forfeited his right, the law wil 
not permit a usurpation of the right any more than the law will 
permit the usurpation of a trust by a stranger. So sacred a 
trust is the guardianship of an infant, that the law will not permit 
a parent tomake a binding renunciation of his right. (See the 
“recent case of Barnardo v. Mac Hugh Y in the House of Lords). ; 
It is therefore submitted that the argument that it is the 
father’s duty and not bis right is beside the point. 


* We may now briefly notice some other arguments relied on [#634] 
“by their Lordships in support of their decision. l 

The first of them is that Narada prohibits a second gift of 
a girl once given in marriage and that the author of the Smriti 
Chandrika forbids a second marriage and that the first marriage 
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is therefore irrevocable. The answer to this is furnished by their’ 


Lordships themselves who concede that if a girl is abducted and 
married, she may be again married. Without entering into the 
vexed question, whether second marriages are forbidden by the 
Hindu Law—see Parasara Madhaveyam*—it may be said that 
there are no texts in favour of the exception made by their Lord- 


ships regarding marriages procured by fraud or force and that ' 


as the exception is really based on considerations of justice and 
expediency, the same considerations may be applied in other 
cases where necessary. 

The next argument is derived’ from the religious theory that 
if an adoption or a marriage which is forbidden is consecrated by 


“a Vedic text, a servile state supervenes and that the prior status 


is lost. This argument is satisfactorily disposed of by the learn- 
ed judges themselves who mention it only for the purpose of re- 


futation. Their Lordships hold that this religious theory would 


not be countenanced by the courts and that the courts would 
regard the original status as subsisting wherever an inefficacious 
marriage ceremony has been performed and the status of a wife 
has not been acquired, 

It is then argued that the doctrine of ee valet is appli- 
cable to the present case. This is one of those maxims which 
are supposed to explain facts while they really explain nothing 
and which may, without the least inconvenience, be safely abo- 
lished. The maxim is usually invoked whenever it is desired to 
determine whether the omission of a prescribed formality affects 
the validity of an act.. The application of the maxim to a case 
depends upon the question whether the formality omitted to 
be observed was mandatory, or directory, essential or unessential. 
But when this latter question is answered, the whole 
problem is solved and there is no necessity for the inter- 
vention of the maxim. In the present case, for example, 
either gift is essential to marriage, or it is not: If it is 


not, the want of gift will not affect the validity of the marriage. 


If it is, then it is equally clear that the absence of gift “will ren- 
der the marriage void. The maxim furnishes no general rule by 
which individual cases can be decided but merely expresses 
the result in any individual case. The maxim deserves neither 


* Post pp. 641, 652. 
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the name of doctrine nor the name of principle with which it has 
been occasionally dignified. It is besides unknown to the old 


Hindu, Law and is mainly the invention of Jagannatha adopted on 


grounds of convenience by English lawyers, (See:Siromant’s Hindu 


Law, p. 193; Wilson’s Works, Vol. V., p. 71). The whole theory 


proceeds on a mistranslation of the word Vastu by Mr. Colebrooke 
into fact instead of thing. The common belief in the existence of 
this maxim in the Hindu Law is the fruitful parent of numerous 
other misconceptions. ~ l 

With regard to the applicability of this so-called doctrine to 
the present case wẹ cannot do better than quote the language of 
C. J. in Lakshmappa v. Ramava, in discussing the validity of the 
adoption of an only son. “To such a case the factum valet prin- 
ciple is wholly inapplicable for the attempted adoption would be as 
regards her (the mother of the only son) not quod fieri non debet but 
quod fieri non potuit. | Where there is an absence of authority to 
give there cannot be any gift. The attempt to give is a mere 
nullity. In such a case the court should not be asked to set aside 
the transaction but to declare it to be null and void ab initio. 
There in such a case no factum and the maxim quod fieri non 
debet factum valet does not apply.” In the matter of adoption, it 
is settled law that a gift of the boy by the mother during the life- 
time.of the father without his consent renders the adoption invalid. 
And this conclusion has been reached notwithstanding certain texts ? 


which apparently place the mother’s right on an equal footing with 
the father’s, ` 


But the mother’s right to bestow her daughter in marriage is - 


nowhere declared to exist during the lifetime of the father; The 
reason is all the greater, therefore, for holding that marriage in 
which the girl is given by the mother without the consent of 
the father and in disregard of his authority is invalid. ‘The legal 
characteristic which is common to adoption and to marriage is 
the *transfer of the boy or the girl from the dominion of the 
parent or lawful guardian to the dominion of a stranger. Such, at 
any rate, was the primitive notion underlying the ideas of adoption 
and marriage. The gift or transfer could therefore be made only 
by the persons who were in law the owners according to the ancient 
view. ‘Treating children however not as subjects of ownership but 
as persons, provision for whose happiness and welfare should engage 
the deepest solicitude and consideration of the guardian, it does not 
1, (1875) 12 B. H. O. R. 364 (393 and 397). 


:  & ‘That (boy) equal (by caste) whom his mother or his father (affectionately) gives 
(confirming the gift) with (a libation of) water, in times of distress (to a man) as his 
are must be considered as an adopted son .(Datrima)’—Manu, IX. 168: S.B.E. 25, 
p. 361. 
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seem logical to hold that the law should recognize any such provi- 
sion as valid when it is made by a person other than the one to 
whom the law specially entrusts the duty as the best fitted to 
discharge it with advantage. ; 

_ Two more arguments in favour of the validity of the marriage 
under consideration, are added by the learned judges at the end of 
the judgment which, if they are limitations upon the broader state- 
ment of principles in the earlier part of the judgment, weaken the 
force of their previous reasoning. ‘The first is, that the mother is 
also among the legal guardians and that she is entitled to be 
consulted by the paternal kinsmen as to the betrothal of her daughter. 
It will be clear from what has been already said that the various 
guardians enumerated in the Smritis can never exercise the right 
simultaneously and that they can aci in that capacity only succes- 
sively. The fact that the mother is entitled to be consulted by the 
paternal kinsmen does not show that the mother can act without 
consulting and procuring the consent of the father. The other argu- 
ment is that because the mother pours water into the father’s 
hand at the time of marriage, the gift is in religious theory the joint 
act of the father and the mother and that the mother’s position is 
higher than that of the other legal guardians, It may be admitted 
that the mother’s right isin a sense superior to that of the other 
contingent guardians in marriage. But the marriage of daughters 
is not the only act in which the Hindu husband is -directed to 
secure the co-operation of his wife. In performing a sacrifice, 
for instance, a Grihastha (house-holder) is obliged to secure her 


. presence and co-operation. But it cannot be inferred from this 


that a sacrifice is the joint act of the husband and the wife or 
that the wife is competent to perform a sacrifice independently. 
The presence or assistance of the wife in all these matters is merely 
as an auxiliary to her husband. The real source *of the mother’s 
right is stated in Medhathithi’s commentary on Manu, V, 151. 
The mother has also dominion over children because they are as 
much her offspring as of their father, and Medhathithi concludes 
by saying that the parents should act in mutual dependence. 
Whatever the mother’s act of pouring water into the father’s hand 
may prove, it certainly does not prove that the mother 15 entitled 
to act independently of the father. On the other hand the Smriti- 
writers are only too fond of proclaiming’ the permanent unfitness 
of women for independence. 


ny 


a Aa A——— 

1. Byafgirl, bya young woman, oreven by an aged one, nothing must be done 
independently, even in her own house. In childhood a female must be subject to her 
father, in youth to her husband, when her lord is dead, to her sons; a woman must 
never be independent.” —Manu, V, 147, 143, S.B.E. 25, p. 195, See also Yajnavalkya, 
I, 86. 
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_Turning now to the decisions quoted by the learned judges; 


there is no case on all fours with the present one. Five cases are 


quoted by their lordships of which in three cases the father had by’ 


his abandonment of his daughter and by his conduct in other respects 
incurred a forfeiture of his right of guardianship. In the Madras 
case S. A. No. 566 of 1889, the father had expressed his assent to 
the particular match and had differed from the mother only as to 
the price to be demanded from the bridegroom, a matter which 
ought not to have entered into the calculations of a guardian at 
all. In the case of Brindabun Chandra Kurmokar v. Chundra 
Kurmokar', the parties seem to have been governed by the Bengal 
law and the widowed mother would have been the owner of the 
property which was liable to be charged with the expenses of the 
marriage of her daughter. The contest there was between the 
paternal uncle and the widowed mother and the decision merely 


followed the principle laid down in Namasevayam v. Annammai 
Ammal’? - 


In Bai Rulyat’s case’ and in Modhoo Soodun Mookerji v. 
Jadub Chunder‘ observations are no doubt made that want of the 
guardian’s consent does not affect the validity of the marriage. 
The statement of such a broad proposition of law was not necessary 
for the decision of those cases and the dicta appear to have been 
rather thrown out offhand than enunciated after mature considera- 
tion. The decision of the Bombay High Court in Khushalchand Lal- 
chand v. Baunani' appears to be the only considered judgment in the 
matter, though even here the facts of the case did not require the 
*statement of such a broad proposition. It is argued by the learned 
Chief Justice that, as there are no texts declaring that a marriage 
without gift is invalid, the rules about gift are merely directory. 
It cannot be laid down as a sound principle of interpretation that 
whenever the law expresses its command in affirmative and not n 
negative or prohibitory language, or whenever the law does not 
declare the infirmative or penal consequences of failure to comply 
with its provisions, the provisions should be’ regarded as merely 
directory and not imperative. The adoption of an only son, for 
instance, is prohibited by the Smritis but it is nowhere laid down 


that the adoption, if made, is void.”” Yet the Bombay High Court ` 


has held that such an adoption, if made, is a mere nullity, see 
Lakshmappa v. Ramava." Nor is the affirmative or negative form 





1. °(1885) I.L.R. 12 C. 140. 3. (1840-8)-1 Bellasis Rep, 43. 
9. (1869) 4 M.H.C. 339. 4. (1865) 8 W.R. 194. 
5. (1886) I.L.R. 11 B. 217. 
6. This argument has not much force now as theadoption is held to be valid :—ED, 
bes 7. (1875) 12 B. H. C. 364. 
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of the language employed any certain indication of the directory or 
peremptory character of the rule. Thus in Manu, III, 8, it is laid 
down: “Let him not marry a maiden with reddish hair, nor one 
who has a redundant member, nor one who is sickly, nor one 
either with no hair (on the body) or too much, nor one 
who is garrulous or has red (eyes).” Yet no one will contend that 
the marriage of a garrulous or a redhaired maiden would be invalid. 
On the other hand if there is any precept more imperative than any 
other, it is the one relating to prohibited degrees. The rule is thus 
laid down in Manu, III, 5: “A (damsel) who is neither a sapiada 
on the mother’s side, nor belongs to the same family onthe father’s 
side, is recommended to twice-born men for wedlock and conjugal 
union.” Notwithstanding the merely commendatory way in which 
the rule is expressed, disobedience of it would be utterly fatal to the 
validity of a marriage. The true principle of construction then is, 
-not to be guided by the mere form of the language in which the 
particular rule is couched, but to ‘analyze the essential elements of 
the transaction which the rule is intended to regulate, and to ascer- ~ 
tain whether the rule in question touches any of those essential 
elements or not, and whether a compulsory observance of the rule 
is required by the spirit of the law and by considerations of general 
expediency. Adopting this test, it may be affirmed without hesita- 
tion that the Hindu Law, which recommends the marriage of girls 
below the age of puberty, does contemplate that the choice af a 
suitable husband, which they are themselves by reason of their 
[#639] #tender years incapable of making, should be made for them by 
others who are competent, and that this choice should be made 
not by any person at random, but only by those persons whom the 
law regards, from their relation to the. girl and their general Capa- 
city, as best qualified to discharge the function. Itis in view to 
the best interests of the girls themselves that the law has prescribed 
the particular persons who can act as guardians and the order in 
which they can so act. The social difficulties which would be felt 
by girls once improperly married in getting married again have been 
over-rated and even, if true, the proverbial danger of hard cases 
making -bad law deserves to be remembered. The inconvenience 
felt by a few girls in contracting marriage after having once gone 
_ through an invalid marriage ceremony would be a thousand times 
compensated by the advantage to millions of girls of being. bestow- 
ed in marriage by their legal guardians. This consideration is 
specially weighty at the present time when more enlightened notions 
on the subject of marriage are finding their way among the people, 
when there is a general desire on the part of educated men to post- . 
pone the marriage of their daughters as long as possible, and this | 
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desire is thwarted and opposed by their as yet less enlightened 
wives. But as a matter of fact the, social difficulties imagined by 
their lordships are not so formidable. It is only when the marriage 
has been followed by cohabitation, that real inconvenience will be 
felt in contracting a fresh marriage. Except among the Sudras, 
girls are married before puberty, and there is an interval of varying 
length between marriage and consummation. If the father does 
nothing in this interval to show that he treats the marriage as a nullity, 


but merely acquiesces in the marriage, his assent to it before it is ` 


performed may be presumed. If the marriage is celebrated under 
circumstances from which the father’s assent cannot be presumed 
or in the teeth of his ‘prohibition, but he is afterwards disposed to 
acquiesce init, the right infringed being that of-the preferential 
guardian who does not seek to invalidate the marriage; it will stand 
valid. If the father has taken no steps to get his daughter married 
till she ison the very verge of puberty, he incurs a forfeiture of 
guardianship and the mother or whoever is the next legal guardian 
in marriage may validly bestow the girl. (The King v. Kisinama 
Naick)', Ifa girl is married *after puberty as among the Sudras 
but without the consent of the father, the marriage may be upheld 
as one in which the power of the daughter to dispose of herself 
having arisen has been exercised by her. 


‘Neither in the Bombay decision, nor in the one under review 
do the judges consider the pernicious consequences to which a 
Jogical extension of their doctrine will lead unless they propose 
“some arbitrary limitations. It would be open to any stranger, if 
gift is-held unessential, or to any distant kinsmen if only a gift by 
any one of the persons enumerated in the text is required, to dispose 
of a girl in marriage;without the consent or knowledge of their parents 
provided that in either case he is cautious enough not to employ 
fraud or force. The bridegroom selected may be a scoundrel or a 
madman, a pauper or a leper, and yet.the parents will be helpless, 
The courts may perhaps strain the definition of that elastic word 
fraud and call it a case of fraud. But how can there be any fraud 
when the parents are said to possess no right of guardianship but 
only to lie under a duty. It is not here intendéd to suggest that the 
order of guardianship in marriage laid down in the Smritis should 
be rigorously followed irrespective of the actual guardianship of 
girls. On the other hand a marriage celebrated by the de facto 
guardianein peaceful custody of the infant, should be held valid 
even though he may not be entitled under the texts. The persons 
enumerated in the texts do not become guardians unless they accept 
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the duty, and it is open to them to waive their guardianship. 
Wherever the actual guardian is different from the person who 
would be entitled under the text, it would be treated as a case of 
waiver by the latter. The texts were probably intended to declare 
the order not of guardians in marriage merely, but of guardians of 
the person and property also generally, for no texts are to be found 
on guardianship generally. If the judges had followed the strict 
letter of the Hindu Law that gift by the legal guardian is essential 
to the validity of marriage, and that during the father’s lifetime, the 
mother has ordinarily no right to act as guardian, they would have 
moved with the spirit of the times’ and advanced the cause of. 
reform. Nor can it be said that it isnot for the judges to concern 
themselves with considerations of what is suitable to the times. 
For the judges have always, openly at times, but more often 
covertly under the guise of applying the law, *extended it and shaped 
it to suit the exigencies of their own times. It was avowedly on 
this ground that the judges made a great advance on the law in 
the case of Namaseva yam v. Annammai Ammal? It is therefore 
to be regretted that the decision under review can be justified 
neither on the ground of conformity to the strict Hindu Law nor 
on the ground of adjustment of the Hindu Law to the requirements 
of the present. 
-P. S. SIVASWAMY ATYER. 


[The principle of the decision in the above case has been 
approved and followed by the Bombay High Court in the cases of 
Bai Diwali v. Moti Karson * and Mulchand Kuber v. Bhudhia’ It 
may be remarked that one of the two judges who decided the above 
two cases was an Indian judge and a great social reformer more 
avowed and pronounced than even the learned writer of the article. 
In the former case the marriage was effected by the mother, in 
disobedience of the order of a civil court directing her to make 
over her minor daughter:to her paternal uncle for the purpose of 
getting her married. In the second case the exact point raised and 
decided in the Madras case under discussion came into question. 


1. Is it with the spixib of the times to hold that the mother has no voice and has 
still the subordinate place ascribed to a woman under ancient Hindu Law ?— ED, 

3. (1869) 4 M.H.C. 839. 

8. The observation of their lordships in the course of the judgment that according 
to Hindu Law and custom, a Brahman girl must be married before maturity ought not 
to pass without notice. Though the duty o? giving girls in marriage before puberty is 
strongly ehjoined on the guardians both by law, and custom, marriage aftér puberty if 
Otherwise duly celebrated will be valid in law. See Manu IX. S. 89 to 94; Gautama 
XVII. S. 20 to 24; Baudhayanal¥. 1,14; Narada XO. S. 24 to 27; Aswalayna 
Grihya Sutra, D. B.-I. Ch. 8, S. 10, 12; Banerjea’s Stridhan and Marriage, p. 47, 

4. (1896) T.L.R. 22 B. 509. €. (1897) I.L.R. 22 B, 812. 


-* 
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The mother gave her girl in marriage without obtaining the 
consent of her husband. It was found by the Appellate Court 
that the marriage was not an improper one. It was held that 
the marriage was not vitiated by the absence of the father’s consent 
and that it could not be set aside. The same principle was 


adopted by the Allahabad High Court (Banerji and Aikman, JJ.) 


in Ghazi v. Sukru’:—ED. | 


PARASARA MADHAVIYAM. 


And there need not be any doubt as to the status of husband 
and of wife being established in the forms of marriage beginning 
with the Gaéndharva, for want of (the ceremony of)“ going round 
seven steps, etc.’ For though these (ceremonies) are absent before 
taking (the bride), they take place subsequently. So says Devala :— 
“In the Gandharva and other marriages, the marriage ceremony 
should be performed again? in the presence of the fire, by all the 
three castes, when he (the bridegroom) is able". Also in Grihya 
Parisishta :—“ In the Gandharva, the Asura and the Patsdcha, 
and in the Rékshasa, the marriage (lit. taking by the hand) takes 
place first, and the Homa (sacrifice) is ordained subsequently.” If 
the Homa be not performed, the status of wife (does) not arise. 
‘Hence Vasishta and Baudhdyana say “:—“ If a maiden taken away 
by force has not been wedded with sacred texts, she is fit to be 
given to another with due forms, (for) she is even as a maiden.” 
‘Therefore as the (ceremony of) going round seven steps takes place, 
the relation of wife exists even in forms of marriage beginning with 
the Gandharva. 


The gift, which has been spoken of in the forms of marriage 
beginning with the Brahma, takes place only once, And so 
*Vajnavalkya says’ :—“ Once is a maiden given: one taking her 
back will get the punishment of a+thief.” Also Manu: *—* Once is 
the partition (of the inheritance) made; once is a maiden given; 





1. (1897) I.L.R. 19. A. 516. 


Q. The taking of the bride is regarded as one of the ceremonies : hence the use of 


the word dd; (again). : 
8. The Sanskrit is ‘‘ Samarthena, 1.8, by one able, 4.6, when he is able.” This 
reading which occurs both in the Caloutta and the Telugu Editions appears to be wrong. 
Kulluka Bhatta quotes this verse in his commentary to Manu, Ch. VIII, S. 226, but 
reads Samayena, 4.8, according to rule. 
-4, Oh. XVII, S. 78, S.B.E. 14, p. 92. 5. Ch. I, 5. 65. 


6. Ch. IX, S. 47, S.B.E. 25, p. 385. 
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once says (a man) ‘I give’; these three occur each' once only.” 
And this is intended to apply to a blameless suitor. For Narada 


says’ :—‘ He, who having gifted according to rule’ a maiden to a ' 
suitor does not deliver her, shall be punished by the king as a thief, ' 
if the suitor is faultless.” Is this a general rule or precept*? No, . 


says Yajnavalk ya’—“ Should a suitor, better than the previous one 


come in, he may take her away though given.” This i intended. 


to refer to a verbal gift. Ifa better suitor than the one to whom 
she has been verbally given is available, then she should be given to 


him and not to the prior one who is blameworthy. And so, 


Gautama :—“ Even after having promised, let him not give to one 
unrighteous.” And the blemishes in a bridegroom, are stated by 


Katya yana :—“ Madness, being an out-caste, leprosy, impotence, 


being born of the same gotra, being devoid of sight and hearing, 


and being afflicted with epilepsy, these are stated to be the blemish-, 


es in a'suitor as also ina maiden.” As to the re-marriage of a 
woman once married, shown by Yama and Satatapa :—“ Ii the 
suitor is not by any-means of (good) descent and character, sacred 
texts are not the cause (of the conjugal relation), nor will he (i.e,, 
the giver) be guilty of falsehood regarding a maiden ;.one should 
forcibly snatch from him the maiden who retains her virginity ; 
one should give her to one possessing good qualities” : so has Sata- 
tapa said’: “He is not to blame if he takes away the maiden from 
one who is inferior in birth and character; the mantras (ritual) are 
no reason against it, nor will he (.é., the giver) be guilty of falsehood 
regarding a maiden.” Also Katya yana :— But if he is of another 
caste, or an out-caste, or impotent, or one practising acts forbidden 
(to his caste), or is of the same gotra, or is a slave, or has a long- 


standing disease; let her (the maiden) though married (to him) be. 


given away to another man with her cloths and jewels.” Also 
Manu’ :—“ When he is lost, is dead, has retired from the werld, is 
‘impotent, or is an out-caste: in (these) five cases of distress, another 
husband is ordained to women.” ‘This re-marriage has reference 
to a different ace And so in Aditya purana — Let hiin 








1. The reading here adopted is aidar HERI. Another kapen. is rà- 
alfa daana, 4.6. ** These three occur among the gõod once only” :—Ep. 
2. “Oh. XIT, S. 32, S.B.E. 33, p. 172. 
„~ 3. The reading here adopted is Seq eM Te. kuota reading is zama: 
the meaning then is ““ having gifted a maiden to a handsome suitor :—TEp.”’ 
4. Tai, 4.6., ageneral precept applicable everywhere (without exception) as pepesa 
to Iqqz which is a special rule ar exception :—Ep. 


b. Ch. I, S. 65. ~ 6. Satatapa V,S.8,9.. 
7, This must be Narada XO, 9, 97, 


t 
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not practise (these) five in the Kali (age): re-marriage of a 
*woman already married, giving the eldest son’s (or brother’s) share,’ 
killing a co Gor a bull, (raising children on) a brother’s wife, and 
(taking)  ,mandalu (the water-pot of a Sanyasi) ° 

Narada says? that one who, gives away a bride without 
disclosing her defects should be punished by the king :—“ The 
king shall inflict the punishment prescribed for a Purva Sahasa’ on 


him who gives a blemished maiden without disclosing (the defects).” 


Also Yajnavalkya 5 :—“ One giving (a maiden), without disclosing 
defects, should receive the punishment of Uttama Sihasa.” ‘The 
blemishes of a maiden have been pointed out by Narada® :— 
“ Being afflicted with a chronic or disgusting disease, being deformed, 
loss of virginity, being wicked, and having her heart set on another’ 
—these are stated to be the defects in a maiden.” 4 


Not only is the person who gives without disclosing pienis 
liable to punishment, but Manu says ? that she too should be given 
up :—‘ Even though he has received her in due form, let him give 
up a maiden who is blemished, diseased, deflowered, or has been 
given fraudulently.” Also Narada? :—“ Let not one calumniate 
an unblemished maiden, nor let one calumniate an unblemished 
suitor, But if there is a blemish, neither of them acts wrongly in 
giving up the other.” This should be understood to be prior to 
going round the seven steps: for it is only then that the relation- 
ship of wife is established. Hence Manu” :—“ The distinctive 
mark of a wife is fixed by the Panigrahanika (i.e., marriage) mantras 
(ceremonies) : their completion should be understood by the learned 
to be at the seventh step.” Also Yama :—“ A husband is not 


ordained to a maiden by (pouring) water or by oral (gift): but the 


relation of husband (is effected) by the ceremony of marriage at 
the seventh step.” On the death of the man who marries, prior to 
the ceremony of marriage (being completed), maidenhood does not 
cease. Thus Vasishta*':—“TIf the suitor dies after (the maiden) 
has been given orally (i.e., promised) and with water, but she has 
not been married with recital of mantras, she remains only as the 
father’s (unmarried) daughter.” “ 
` 1. The right of primogeniture or the right of the eldest son to a larger portion of 
the patrimonial property than his brothers :—Ed. 

2. %.e., becoming an ascetic. 8. Ch. XI, S. 83: S.B.E. 33 p. 172. 

4. See ante note ab page 115. 5. Ch. I, 5. 66. 

6. Oh. XI, S. 36 S.B.E. 38 p. 172. 

7. Here the text adopted is eereaatdareat. Another reading is zgaga 
4.¢., one who is known to have her heart set on another :—Ed. 

8. Ch. IX, S. 72: S.B.E. 25 p. 840. 9. Ch. XII, S. 31: S.B.E. 33 p. 172. 

10. Ch. VIII, S. 227 : S.B.E. 25 p. 295. 11. Oh. XVIO, S. 72 : B.B.E. 14 p. 99. 

12. The Telugu Edition adds ‘‘ And this marriage has reference to another Yuga.” 


[#649] 
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[*644] *Katyayanc mentions a special rule in the case of (the bride- ' 
groom) going away io other parts after choosing (the bride) :— | 
“ Should any man be unheard of after choosing, then let the maiden, 
after waiting for three years! choose another bridegroom.” Also 
Narada ?:—“ When one having received a maiden, goes away to. 
another country, let the maiden choose another husband after three | 
ritûs (periods of menstruation).’ 


Manu states what is to be done when the bridegroom dies 
after paying Sulka ':—“ If after Sulka has been paid to the maiden, 
the giver of the Sulka * dies, she should be given to the husband’s 
brother, if she consents.” A special (different) rule has been stated 
by Katya yana when (the bridegroom) goes away to another country, 

—“ When a man goes away after giving stridhana to a maiden and 
Sulka, she should be kept back one year, and (then) duly given to 
another.” 


And thus, what has been said is, that on finding a blemish or 
on the death (of the bridegroom), etc., from the time of the oral 
gift till before going round the seven steps, (the bride) may be given ~ 
away to another. Hence Katyayana says :—* Though a maiden 
has been given. to several persons, tf she has not been married, 
(the first) who has returned *® may, of all, get her. But should he 
return after she has been married, the previous bridegroom shall 
recover (the money) paid.” The meaning is—if she is unmarried, 
he only gets the maiden to whom she has been first promised: but 
if she has, been married to another, he can only recover the Sulka 
paid by him but not the maiden. 


[+ So also Paithinasi: “If a maiden (of the same caste) is not 

| to be had he shall observe the vow of a Snâtaka; or he may (by 
marrying a Kshatriya female) beget a child on her; or according 

to some on a Sudra wife.” So also Vishnu.?: “To a twice-born’ 

man (Dwija) a Sudra wife should never become fit for religious 





[t The following passages in square brackets i.e., pp. 50 to which were omitted in 
the original edition are now given as they explain the ‘rules of mamisa pear to 
Hindu Law :—Ed. 

1. Another reading is s Bama, which mean three (periods) of menstrua- 
tion :—Ed. 

Ch. XII, 5. 24: S.B.E. 33. p. 170. | 
Another reading is Q4cqCalamea which means ‘after a year ” Ed. 

Ch. IX, S. 97 : 5.B.E. 25. p. 344. 

The person meant here is apparently the bridegroom. 

6. Consistently with the explanatior given by Madhava this means ‘‘ the person 
who has obtained this promise first and who has returned :—Ep. ~ 


7. Vishnu Smriti Ch. XXVI, S. 5: S.B.B. 7 p. 119, 
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duties, To a person blind with lust she is stated to ‘be (his wife) only 
for the purpose of sexual intercourss.” Hence according to the Opi- 

nion of these (sages) the taking of a Sudra wife though it has only 
love for its fruit is owing to its being less blameable and allowed to 

the twiceborn when they cannot get others (lit, in difficulty), Now 
according to the opinion of others (i.e., other sages) it is said that 

the Sudra woman should ever be avoided by the Brahmin and. 
Kshatriya and that marriage (with her) is very improper. Hence 

Manu says:* “A Sudra woman is not mentioned even in any 

ancient story (Purana or Itihêsa) as the wife of a Brahmin or a 

Kshatriya though living in distress (ie, although he may 

never get one among his own caste). Men of: the twice-born 

castes marrying in their folly women of low caste degrade 

their families with their children to the state of Sudras. 

One who marries a Sudra wife becomes degraded accord- 

ing to Atri and the son of Utathya; according to Saunaka on the 

birth of a son and according to Bhrigu on the birth of a son’s son. 

A Brahmin who takes a Sudra wife to his bed wili sink into hell ; 

begetting a child by her he is dropped (orcast) away from Brah- 

minism. No expiation is prescribed for him who drinks the 

moisture of the lips of a sudra woman who is tainted by her breath 

and who begets a son on her.” So also in the Aswamedha Parva 

(it is said): “ The seed of a twice-born falling on the organs of a 

Sudra woman crying aloud with an exclamation of grief is sorry for 

having fallen into a cave (or ditch) ordure. “This wretch (sinner) 

fatuated by sexual desire has degraded me down. He will soon 

become degraded,’ so cursing it falls down.” 


If it is said that as according to the passage of Manu? “Toa 
Brahmin the three aforesaid as also one of his own (caste) ” the 
marriage of a Sudra woman to a Brahmin is peta lilen by Manu 
and as again it is forbidden by him in the passage! “never to a 
Brahmin and a Kshatriya” there is a contradiction, it is not so 
owing to the propriety of the legal opinion (or decision) that they 
relate to differences of opinion or of Yuga.” Hence this difference of 
opinion (among Smriti writers) is clearly shewn by Yajnawalkya °; 
What is said by some that to the twice-born the taking of a. wite 
is (permitted). is not my view as this man is again himself born in 
her.” So also in the Anusisanika Parva : The wise do not speak 
well of | a son borne to a Sudra woman. Others say that a Sudra 
woman 1 ought not to be resorted to even for the Pa of (sexual) 
love, 


1, Manu TI, 5, 14 to 19: $.B.E. 25 p. 78. 2, Manu, II S. 18. S. B, E. 
8. Yajnawalkya I, B. 56, [25 p. 77 
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The decision that it relates to difference of Yuga is also clearly 
shewn in another Smriti. For instance after enumerating in order 
the passages beginning with “To the twice-born marriage of 
maidens of unequal caste” it is wound up by the passage “ The 
wise say these dharmas (practicés) must be avoided in the Kali 
Yuga.” i 

The marriage rite or ceremony is described by Manu’: 
‘Among women of equal or same caste the ceremony of joining, 
the hands is prescribed. In marriage among women of unequal 
caste know that the following rule (applies). On marrying a man 
of a higher caste the Kshatriya bride must take hold of an arrow, 
a Vaisya maiden (bride) of a goad and a Sudra (bride) of the hem of 
(bridegropm’s) garment.” So also Sankha and Likhita: “A 
Kshatriya woman takes hold of an arrow; a Vaisya woman of a 
goad ; a Sudra woman of the hem or skirts of a garment. A Brah- 
min, however, must take hold of the hand of a woman of equal 
caste.” Paithinasi says: “ Let him take hold of the hand with 
the thumb of the Brahmin maiden. A Kshatriya maiden of the 
arrow; a Vaisya maiden of a goad; and a Sudra maiden of the 
hem of the (bridegroom’s)garmenat. To a Brahmin, walking round 
(the Agni or fire) is declared; to a Kshatriya and Vaisya walking 
round by the Acharya. 


. Manu declares the ceremony of approaching (his wife) by a 
married man? Let him (the kusband) approach his wife in due 
season, being constantly satisfied with her alone; he may also, 
being intent on pleasing her, approach her with a desire for con- 
jugal union avoiding the Parva days.” 


The Ritu is the period composed of 16 days and nights com- 
mencing from the appearance of menses and well-adapted for 
conception. In such Ritu (or season) always desirous of issue let 
him approach the woman. He must only cohabit with his 
wife. Although in season the Parva day should be avoided. Even 
though not in season and even without. reference to (begetting) 
issue he shall, on being solicited by her, approach her. Yajna- 
walkya thus explaius the ritu abovementioned. The nights 
favourable to women for conception are 16. He shall cohabit on 
even nights, (Thus cohabiting) he remains chaste. He shall ex- 
clude the Parvas and the first four (nights).” 


In this season avoiding the Parva days and the first fowr nights 
he may approach her for the purpose of progeny on even nights, 


_ 1, Menu I, S. 48-44, S. B. B. 25 p. 83. 
9, Manu I.S. 45, S. B. E. 25 p 83. Cf. Yajnawalkya I, S. 80,81. 
3. Y&jnawalkya I, S. 79, 


£ 
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from the 6th day. No approach on uneven (nights) is due to the 
fear of begetting female children but not on acccunt of any prohibi- 
tion. The cohabitation even though on uneven days is only during 
the night and not during the day-time owing to its being prohi- 
bited. 


Hence the Atharva Veda says!: ‘ Those verily dry up life who 
by day enjoy love; those who enjoy love by night only forfeit 
continence (the position of a Brahmachari)?” So also Sankha 
and Likhita: “During the - Ritu season there should be no 
cohabitation during the day-time.” 


By the use of the expression “ Let him (the husband) approach 
his wife in due season ” two niyamis are made known. One 
Niyama is that he ought to approach in due season and not avoid 
(her). The other is that he ought to approach her only in due 
season and not otherwise at other than proper season”. Hence 
Devala says: “If one being in good health does not approach his 
own wife who has bathed after menses destroys the fetus and is 
guilty of the sin of infanticide.” “So also Baudhayana :- “ He 
who does not approach his wife for 3 years after she has attained 
puberty undoubtedly is guilty of the sin equal to that of infanti- 
cide, They declare that the sin of him who does not approach 
his wife in due season and of him who approach her not in proper 
season is equal. So also of one who impregnates at anything not 
the womb.” 


By saying “avoiding the Parva days” the days and the 
Nakshatras (constellations) which are forbidden are implied in 
addition. The forbidden Parva days are Amavasya (the new moon 
day) and the Paurnamavasya (the full moon day). Approaching the 
woman then is forbidden by the Sruti! : “ He should not approach 
the woman on the new moon and the full moon days. If he 
approaches he becomes impotent (or destitute of manly strength).” 
The other forbidden lunar days are the eight and other days. 
On this Manu says”: A twice-born man who is a Snitaka shall con- 
stantly or invariably remain chaste on the new moon-day, on the 
eighth (lunar day of each half-month), on the full moon day and 
on the fourteenth even though (they fall) in the period ‘(proper for 


n 1. Prasna Upanishad Prasna I, S. 18. 
2. This is according to the commentator. A more natural meaning is this: those 
who enjoy love by night are considered as fulfilling the duties of a Brahmachari, 
3.” Oh. IV. i, S. 18, 19: S. B. E. 14 p. 315. 
4, Taithariya Samhita, Kanda II, Prapataka V, Anuvaka vi S. 4. 
5, Ch, IYS, 128. S. B. E. 25 p. 149, 
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conjugal intercourse.)” In the above passage it has to be urder- 
stood that in the Amavasya (new moon) and other days “by 
avoiding cohabitation with the woman (he shall remzin cheste). 
Though in the period (proper for conjugal intercourse) the six days 
have to be avoided. These are mentioned by Manu himself!: “ But 
among these the first four, the eleventh and the thirteentk are 
forbidden. The remaining ten nights are recommended.” The 
prohibited Nakshatras (constellations) are shewn by Yajna- 
walkya*: “ Thus approaching the slender female and avoidinz the 
constellations Magha and Mula.” “Slender,” i.e., delicate by 
(taking) light food. Hence Brihaspati states the special (oz the 
kind of) food for men and women together with the reasons fer the 
same: “When the female energy (or seed) is greater, the issue is a 
female. If the male energy (or seed) is great itis a male. Hence for 
the purpose of furthering (or augmenting) the energy (semen virile) 
let him eat fatty (oily) and stimulating food. Let him ease the 
female to take light food. Thus he may procreate male issue.” 
Manu also says*:—*“ A male child is produced by a greater quentity 
of male seed, a female child by the prevalence of the female; if 
equal, (a hermaphrodite) or a boy and a girl. If weak (or saoless) 
and deficient (in quantity) a failure of conception (results).” (Zn the 
above) a division (is to be made as) “ apum4n,” i.e., (bermophrcdite). 


The Samkrénti day? has also to be avoided owing to its falling 
under (or being included in) the five Parvas. This is stated -n the 
Vishnu Purana’: “O king, the fourteenth, and the eighth days (in 
each fortnight), the new moon and the full moon days—all these are 
parva days. So also is the day of the sun’s entrance into the 
Zodiac. The person who enjoys oil bath, female and flesh food 
enters, O king, the hell called Vinamttrabhéjana.” 


The places which have to be avoided are also shewn there (in 
that purana)*: “A wise man, O king, should not have sexual 
intercourse near a sacred tree (fig trea, etc.) growing near a village, 





1, Ch, M, 8. 47: S. B. E. 25, p. 84. 
9. Yajnawalkya I, S. 80. 
3. Leonis i.e., the vame of the tenth ‘Nakshatra-containing five stars figured by a 


4, The 19tk iurar asterism containing eleven stars. 4 
5. Manu IT, 3.48. S. B. E. 25, p. 84. 

6. The passage of the sun from one sign of the Zodiac to another. 

7. Vishnu Puranas Amsa IMI, Adhyaya xi, 5. 114-115. 

8. Vishnu Purana Amsa OI, Adhyaya XI, 9. 118, 119. 

9. HI may siso mean a place of religious worship. 
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a courtyard, a palace’, nor in a place where four roads meet, nor in 
a cremation ground, a garden and water. So also one who has the 
tendency to discharge urine (should not discharge in those places).” 
By the use of the expression “ Being constantly satisfied with his 
wife alone” it is clear that approaching other’s wives even in 
thought is prohibited.” This. also appears from that Purana?: 
“ Other’s wives should never be approached even in thought. A wise 
man thinking that interconrse of men with other’s wives gives 
apprehension in both worlds should approach his wife in season.” 


What else is to be avoided is shewn even in that ‘Purana’: 
“ He should not approach a woman who has not bathed, one who 
is feeble (or weak), one who is in menses, one disagreeable to him, 
one who is enraged, one who is worthless (or contemptible), one who 
is diseased, one who is awkward‘ (or not handy), one who loves 
another, one without desire, one who is another’s ‘wife, one who is 
emaciated by hunger or one who eats much; so also, if he is himself 
possessed of these (said) qualities. A person having bathed decorat- 
ing himself with (garland of) flowers and perfumes and joyful should 
have sexual intercourse.” 


The saying “being intent on pleasing her” brings to mind the 
bridegroom prescribed by the Vedas. . Hence the Sruti says': 


“ He (Indra) went to the womanfolk and requested them to 
take a third share of (his) heinous crime or sin (Brahminicide). 
‘They said’ “We pray for a boon (in return). Let us obtain off- 
spring from menstrual discharges and enjoy according fo our 
desire (sexual intercourse) till delivery.’ “Therefore women beget 
offspring from menstruation and enjoy according to their desire till 
delivery, as this was obtained by them as boon. Receiving the 
third share of the sin (Brahminicide) she has her menstrual 
period.”. 


The meaning is this:—Indra taking with open hands the sin 
of Brahmanicide committed by slaying his Purohita named Visva- 
rupa and retaining it for a year and afraid of the reproach of the 
world he divided it (sin) into three and gave with presents (or boons) 
the first portion to the earth and the second portion to the trees. For 
giving the third portion he came to the women. They begged for 





TIH may also mean an upper storey. i 

Vishnu Purana Amsa III, Adhyaya XI, 5. 121 to 123. ; T 
Do. do. do. 5. 111 to 113. 

4. aqfğ T may also mean a woman who is not amiable or obedient. 

5. Taitariya Samhita Kanda II, Prapataka 5, Anuvaka 1 8. 5, ; 
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a boon, vtz., Let us beget issue by (our husbands) approaching in 
due season (after the menstruation period). Let us enjoy from 
the time cf delivery according to our desire though in unfit season. 
Obtaining the boon they received the third portion, This portion has 
been transformed into che menstrual excretion. From chat time a 
female becomes a menstrcus woman each month. Yajnawalkya 
also says ``: “ Or remembering the boon granted to women, he shail 
according to his (sexual) desire and be devoted to his wife as it has 
been declared that women should be protected.” 


Brihaspati also says: “A man should zealously have cohabi- 
tation derring season; or always (only) avoiding the Parva days, 
as this is the desire of women.” As regards “ cohabitation during 
season ” some say in this manner :—This is a Niyama only for a 
sonless man and not for one having a son. They also justify or 
examine (the same). Of these, it is said in the Karma Purana’: 
“ He may approach during season until a son is procreated.” 


The procreation of scn is for the purpose of discharging debts. 
Thus the Srutri?: A Brahmin (as soon as he is) born becomes a 
debtor in three respects, ris, To the rishis (sages) by (reason of 
his) religious studentship (Brahmacharya), to the devas (gods) by 
sacrifice (yajna), to the oitris (manes) by progeny (praja). This 
man only is not a debtor who has progeny, performs sacrifices and 
practises religious studentship.” 


So also in the Mantra (portion of the Vedas)!: ‘ A father if 
he sees zhe face of his son born alive connects this person (son) with 
his deb® and also obtains immortality.” The aforeseid® discharge 
of debts arises by the procreation of one son as by reason of this 
(only son) he attains the condition of possessing a son.” “Thus 
Manu says’: Immediately on the birth of the first-born son a man 
becomes the father of a son? and is freed from the debt to the 
manes. Therefore, that (son) is worthy to receive the whole 
(estate. ‘That son alone on whom he throws his debt and through 
whom he obtains immortality is produced by a sense of duty; all 
the rest they consider as the ofispring of desire.” New if it be said 
that tke possessing of many sons is also declared somewhere in the 











1. Yajnavalkya I, 5. 81. 

9. Kurma Purana Bhaga I, Adhyaya O, XV, 8. 11. 

3, Taittariya Samhita Kanda VI, Prapastaka, iii, Anuvaka 10, T. 5. ‘This occurs 
n the Erahaman a portion of the Ta:ttariya. e 

4. Aitariya Brahmana VII, DIS. 4. 

b. 4.6., throws his debt on kim. 

6, i.e., what is stated in the above sacred texts. 

7, Oh. IX, 106, 107: S.B.Z. 25, p. 346. 

8, 4.¢., 2 person possessirg a son. 
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Sruti as (in the following) :—“ O bountiful Indra, please make this 
woman as one’ possessing children and happy (or fortunate). 
Give her 10 sons and make her husband the eleventh’ son.””— 
“ Playing with sons?’ ”—also “(God Agni) gave (me) wealth 
and sons.‘” Yes (that is so). But this is not a Vidhi. It is, 
however, a commendation (or panegyric) of many sons. Hence, 
this is a Niyama for approaching in season only for a person who 
has no son.” Others do not submit to this” Although it be true 
that the state of possessing sons and of non-indebtedness is attained 
even by an only son, nevertheless there is Vidhi for possessing 
many sons, as it is repeated in the sacred texts of Chandogya: 
“ The sage Kaushitaki thus addressed his son :— I sung this only. 
Hence you became my only son. You will get many sons by repeated 
meditation of the rays'.' The meaning of this is this:—The sage 
named Kaushitaki by contemplating himself only upon one disc of 
the sun and singing his praises obtained as a fruit thereof one 
son. He said (to his son): ‘I contemplating upon this—one 
only son—sung his praises. Hence by reason of this defect you 
became my one (only) son. Possessing one son is not commend- 
able. Therefore, for possessing many sons you will repeatedly 
contemplate on the many rays (of the sun) in the service time 
(i.e., in the time of contemplation).’” So also in the Mahabé- 
rata it is said®: “ O Bharata, inthis (our) great race you are my 
only one son. Those who discuss dharma (law or duty) declare 
that a person having one son is a sonless man. O Bharata one eye 
and (one) son may be treated as existing or as non-existent. On 
the destruction of an eye there is destruction of body. On the 
destruction of (one) son, there is destruction of the family. O son, I 
grieve (very much) on thinking of the transient (or fleeting) exist- 
ence of men. I desire for the non-destruction (perpetuation) of 
line. Pédsperity attend you.” If it is said that the begetting of 
many sons becomes unprofitable (or purposeless) as the state of 
non-indebtedness is being attained by (the birth of) the eldest son, it 
is not so. 





1. ż.e., he must be treated as a son. 

9. Rig Veda Samhita Ashtaka VIE, Adhyaya ili, Varga 28, 8.5. | 
3. Ibid 8. 3. 4, Ibid 5.1. 
5. Lẹ. who has produced no son. 6. i... do not agree with this. 
TA 


Chandogya Upanishad, Adhyaya I, Kanda V, S. 2. 


8. Adi Parva, Adhyaya 100, vs. 61 to 65. Vide Kumbaconum Edition, Adhyaya 
108, vs. 65, 66, 68, and 69. This is addressed by:the King Santanu to his son named 
Deva Viste (or Bhishma). 


65 
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Because all sons become the cause of (the attainment-of) non- 
indebtedness. By the mere birth of sons the father does not attain 
non-indebtedness. Then by what? When religious rites (Karma) 
are being done according to the Shastra by a son well zaught ; the 
state of non-indebtedness is subsequenily attained (by the father). 
For this reason, the Vidhi about the instruction of the son is well 
repeated (stated) in the Vajasanéyi Brahmana * :—“ Hence is, a son 
instructed is stated to be conducive to the attainment of the next 
(or a better) world. Hence he instructs this person (son). ‘Thatson 
releases him from everything caused by his doing (the ceremonies 
in a slight degree not according to the Sastra. Hence the name 
Putra. He (the father) lives in this world through the son alone.” 


The meaning of this text is this :—There is a certain (religious) 
rite (Karma) named Sampratipatti—When the father is on death- 
bed he calling his son ought to instruct him in all those which 
ought to be done in the study of the Vedas, in sacrifices and in 
temporal (or worldly) matters (trarsactions) This is (what is 
known as) Sampreatipatti, He who is taught this Sempratipatir 
for whatever reason becomes the rightfulson. In this Scmpratipattr 
the son who is instructed becomes qualified (to perform it). Hence 
those versed in the Sastra declare the son thus qualified as conducive 
to the attainment of the next world. Therefore, fathers should 
instruct their sons. That son (thus) instructed by himself doing 
well the act authorized by sacred precept releases (or redeems) the 
father from all the sin (which may attach to the latter) when any 
act or rite authorized by sacred precept is done by the father to a 
slight extent not in conformity to the Sastra. Hence he is called 
by the derivation :—‘ He releases from the hell called Put.” Hence 
the father although deceased lives in this world through (or by) the 
body of the son doing acts according to Sastra. 


Thus while many sons exist, the instruction wil be possible 
only to some owing to diverse impediments (or disqualifications) 
such as foolishness (want of intellect) etc. Although there may be’ 
many who are instructed only one can do it according to law. 
Hence he who whether elder or younger is like the one described 
above is alone the cause of non-indebtedness. Hence it is said in 
the Purana: “ Many sons are desirable, as even one (among these) 
may go to Gaya.*” While this is so (7.e., on this construction) the 
mantras such as those beginning with the text *—“ Beget in this 


— 





1. Brihadéranya Upanishad, Adhyaya, I, Kanda 5, 5. 17. 
2. Vishnu Purana 85, S. 67. 
8. Rig Veda Samhita Ashtaka VII, Adbyaya iii, Varga 26, B. 5, 
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woman ten sons ”—confirm the rule as to having many sons. As to 
what is stated by Manu,’ vig. “The others are produced by desire” 
relates to sons not instructed. Therefore, he must certainly 
approach in season, although having a son. | 


Devala mentions the order of approaching in season where 
there are several wives. “While there is the contemporaneousness 
of the seasons he mayapproach (them, in the order of castes; or | 
her who has no son for the sake of protection; or inthe order of 
marriage) in the case of wives of the same caste.” Thirtha means 
Ritu (season). While there is this contemporaneousness of ‘the 
season, he may approach in the case of wives of unequal caste, in the 
order of caste and in the case of wives of the same or equal caste in 
the order of marriage. While one wife has no son and the other 
wives have sons he may approach first the wife who has no son. 
Even with reference to the season Devala mentions the difference 
(contraction or diminution) in the period of approaching by reason 
‘of the difference of caste. “Twelve days are declared. in the Veda 
(to be the period) for the Ritudharanam in a Brahmin woman; for 
the rest ten, eight and six are respectively prescribed.” It must be 
understood that the counting of the twelve, etc., (days) is from the 
fifth day. The approach (of the woman) in the fourth day is 
optional as it is both prescribed (or ruled as compulsory) and 
forbidden. Harita rules it as compulsory’: “The Garbhadhanam 
of a woman bathed after menses is either on the fourth day or on 
the even days.” - Vyasa prohibits it”: She ought not to be approach- 


1. Manu, Chapter IX, S. 107. 2. < Harita IL. S. 9. 

3. Vyas% LI, S. 43: Dutt 513. 

Vikalpa (or an option) declared by law is of three kinds:—fa) Vyavasthitha 
Vikalpa, (b) Aichhika Vikalpa, and (c) Sambhavat Vikalpa. 

(a) A Vyavasthitha Vikalpa is that illustrated in the text. The option is declared 
in two different texts. Here there is authority for differentiating the two texts. 

There are two vedic texts which declare that the same particular sacrifice should be 
performed before sunrise and after sunrise. According to one Sakha (i.e., Suklayajus) the 
sacrifice should be performed before sunrise; according to the other Sakha it must be 
performed after sunrise. Hence this is called an option declared by law (V yavasthitha 
Vikalpa. 

(b) An Aichhika Vikalpa is an option according to one’s desire as when option is 
declared in the same text. Here there is no authority for differentiating as in the above. 
Hence the construction 1 is that the thing may be done or not done at your option: ANTUK 
Telaga. In the sacrifice named Atirathra, the Soma juice should be received in 
the vessel. ataoa Hua. In the sacrifice known as Atirathra the Soma 
juice should not be received in the vessel. Here there is no authority for declaring that 
these two texts apply to two different sets of-schools or for differentiating in any other 
manner. Hence the thing may be done or not done at one’s own option or desire. 5 

(c) Sambhavat Vikalpa or an option according to circumstances EN ADI ayaa al- 

SZAT. He should sacrifice either by grains òf rice or of barley. Here of the two kinds 
of; grain whatever is available may bo used. 
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ed on the fourth day. If she is approached, she produces a short- 
lived son. ‘This is a Vyavasthitha Vikalpa (an option fixed or 
declared by law) as in the case of the Udita! and Anudita ° Homa 
(sacrifice). 


If the menstruation ceases on the fourth day it is a Vidhi 
(Vidhi). If it does not cease, itis a prohibition (Pratisedha). 
Hence Manu declares*: “ A menstruating woman by bathing after 
the menstrual secretion has ceased (to flow) becomes fit (or pure) 
or eligible.” “ Sadhvi.” The meaning is fit or eligible for such 
rites or religious acts prescribed (by the Sastra) as the impregnat- 
ing ceremony, &c. The Linga Purana mentions the special fruits 
(or advantages) of approaching on special days. 


Vyasa mentions an exception to what is said about the trans- 
gression in consequence of not approaching in due season: “ The sin 
of killing an embryo dogs not attach to a person afflicted with 
disease or in gaol or (gona) to foreign places or during the Parvas 
although the woman might be in season. He who avaids an old 
woman, a barren woman, a woman of bad conduct, a woman 
whose son has died, one whose menstruation time has not 
approached, a maiden, one who has many sons is free from sin.” 
Bhrunahatya is the des:ruction or killing of embryo. 


As mentioned before she (the wife) who being fres from old 
age and other defects has to be approached in due season and 
she who being of old age has not to be approached—all these have 
to be properly maintained :—ED. | 


And every wife should be properly maintained. And thus 
Manu says * :—“ These (women) should be honored and adorned by 
(their) fathers, brothers, husbands and husbands’ brothers, who desire 
high prosperity. Where women are honored, there the gods are 
pleased. But where tkey are not honored, there, all rizes are useless- 
Where female relations are in grief, that family soor perishes, but 
that (family) where they are not unhappy, ever prospers. The houses 
*on which, female relations, being unhonored, pronounce curses, 
perish completely as if destroyed by magic, Hence <hey should be 
always honored by persons who wish to prosper, with ornaments, 
cloths and food during entertainments and festivals. In the family 











i. Udita Homa, i.e., a sacrifice which should be performed after sunrise. 
2. Anudita Homa, i.e. a sacrifice which should be performed before surrise. 
8. Manu V, 5.66. 4. Ch. 10, S. 55 to 60: 65. B. E. Val. 95, pp. 85, £6. 
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in which the husband is pleased with his wife, and the wife with 
the husband, happiness will surely be lasting.” 


The injunction that they should be honored applies to women 
other than those who have misconducted themselves. 


But to a woman whé has misconducted herself, food barely 
sufficient to keep up life (should be given). Thus Yajnavalkya 
says': “ He shall allow an adulterous wife to dwell (in his house) 


deprived of power, squalid, getting -a bare sustenance, disgraced - 


and lying on the ground.” - 


+ 


As a virtuous wife (who has not been superseded) should be 
maintained, even so should one who has been superseded. And this 
the same (author) says?: “ Even a superseded wife must be inain- 
tained ; or, great sin will result.” ‘ Supersession’ (is) taking another 
wife. The same (author)-mentions the causes of supersession * : 
« A woman who is a drunkard, diseased, knavish, barren, wasteful, 
given to disagreeable speech, or bringing forth only female children 
should be superseded ; so also she who hates her husband.” Drunk- 
ard, means, one drinking intoxicating liquors. In the (case of) 
drinking spirituous liquors, not supersession merely, but abandonment 
also (should be made), in consequence of the statement‘ “ and also 
for agreat sin” as a reason for abandonment, and by reason of the 
text ® “ half his body goes to perdition whose wife drinks spirituous 
liquors.” Hence Manu says“ :—“ Let her be superseded who drinks 
spirituous liquors, is of bad conduct, rebellious (or cross), diseased, 
mischievous, or always wasteful.” Diseased, i.e,, afflicted with a 
chronic disease. Also in Brdhma Purana (it is said) : “ To main- 
tain virtuous conduct, one should discard a wife who obstructs vir- 
tuous acts, 1S unchaste, is very sickly,” so also one who speaks dis- 
agreeably.” One should discard,” t.e., should supersede her ; and 
one should not, however, give up enjoyment (of her).” 


The different times for supersession are pointed out by Manu”: 
A barren woman should be superseded in the eighth year, she, 
*whose children are (all) dead, in the tenth, she who bears, only 
female children in the eleventh, but she who speaks disagreeably, 
immediately.” He himself states a special rule in (the case of) one 
who is sick”: “ But a sick wife who is devoted and endowed with 








———. 


Ch. 1. S. 70. a. Ch. I. S. 74. 8. Ch. I. S. 73. 
Ch. I. S. 72. 5. Vasishta, Ch. XXI. 8. 15.. | 
Ch. IX. S. 80: S. B. E. Vol. 25, pp. 341, 342. 

Another reading is STAN, i.e., who is very cross or angry. 

The reading aaia is not in accordance with the text. 

Ch. 1X. 5. 81: S. B. E. 25, p..342, 10. Ch. 1X. B8. 82: 5. B. Hi 25, p. 342 
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a virtuous nature, should be superseded only with her consent and 
should never be disgraced.” 


Supersessien is of two kinds, t.e., for religious rites and for 
love. Of these, with reference to supersession for virtuous acts . 
such as begetting children, the before-mentioned (cases of) “ who 
drinks spirituous liquors, &c.,” are efficient causes. But where it is 
for love they are not requisite: but the prior married wife should 
be gratified. And so in another Smriti it is said: “ He who passes 
over a woman, and wishes to take another for the sake of pleasure, 
should marry another after satisfying the prior wife with wealth, 
being able (to do so).” If he does not gratify her of his own 
accord, then the king shall make him give the money to her to 
satisfy her. This Yajnavalkya says'—“ Forsaking an obedient, 
clever and sweet- -speaking wife, the mother of brave sons, a man 
should be made to give a third share to her and if he has no pro- 
perty to maintain her,” t.e., in (the case of) one possessing wealth, 
gift of a third share, and in (that of) one without wealth, mainte- 
nance with food, clothing and others. Manu says, with reference 
to her who leaves the house, being dissatisfied with the aforesaid 
money (so given to her) or for any other reason: “ The woman 
who being superseded, departs from the house in anger, should be 
immediately confined, or cast off in the ‘presence of the family.” 
Casting off, is sending her to her paternal home. With reference 
to the statement” “ they should be honored and adorned.” Manu 
gives‘ the mode of honoring to be adopted by one who has many 
wives—‘ If the twice-born wed women of their own (caste) and of 
other (castes) the seniority, and the honor (to be paid to them) in 
his house, shall be in the order of the castes. Only the wife of the 
same caste shall personally attend her husband and assist him in 
his daily religious rites; but by no means the wife of a different 
caste.” Yajnavalkya détermines® who among many wives should 
co-operate in religious rites—‘“ While there is a wife of the same 
caste, one should not get another to perform (with him) *reli- 
gious rites, and, among those of the same caste, no-.other wife 
than the eldest, should be employed in religious rites.” One 
should co-operate in religious rites only with the wife of the same 
caste, but not with one of a different caste. But it can be inferred 
that, if a wife of the same caste is not available, he shall co-operate 
in religious rites, even with one not of the same caste. But it 
should not be said, that, if so, co-operation in religious rités may 


1. Oh. 1, 8. 76. i 9. Ch. IX, S. 83: 8. B. E. 25, p. 342. 
3. Ch. II, 8. 55: S. B. E. 25, p.85. 4. Ch. IX, S. 85, 86 : S.B.E. 25, p. 342. 
f 5. Ch. I, 8. 88. 
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occur, even with a Sudra wife; for it is forbidden by Vasishta’s 
text! “she of the black colour is only for pleasure but not for 
religious rites.” When there are several wives of the same caste 
the middle wife and the youngest wife should not be employed in 
religious rites without the eldest wife; but the juniors should be 
directed by the senior, And so Bodhayana says:—‘ He should 
tie each wife”; he should cause each to see the Gdrhapatya fire; 
he should make each look at the ghee, &c.” Katya yana says*:— 
“The kindling of the sacred fire should not be done by the twice- 
born without the co-operation of any of the wives. That (rite) 
should be understood as not performed in which all (the wives) 
have not. joined.” Because all don’t join it, the rite though per- 
formed by one is considered as not performed. Some persons 
interpret differently the text‘ “no other than the eldest,” thus, that 
only the eldest wife co-operates in religious rites but no others. 
And on this point they quote the text of Vishnu—“ In Agnihotra 
and other sacrifices the second wife shall not co-operate, other- 
wise, no benefit accrues to him even from a hundred sacrifices well 
performed.” No regard should be paid to this interpretation, by 
reason of its conflict with the texts of Bodhayana and Katyayana. 
Vishnu’s text applies to the second wife who is not of the same 
caste or to a wife married by one while the sacred fires are being 
maintained, If the fires are lost and are kindled again as she too 
would be a person (entitled) to perform the rites, she is empowered 
to co-operate in Agnihotra, &c. ‘Katyayana states a special rule 
in respect of this*—* A man who has several wives should cause 
services to the Agnihotra, &c., to be performed by the wife of the 
same caste; when there are many such, by the eldest if not blame- 
worthy; of these he should employ in this matter her who has 
given birth to heroic sons, who is obedient, is clever, speaks agree- 
ably or is pure. Or in case of inability, the* work should be caused 
to be performed in accordance with the Shastra by turns of a day 
each, in due order of seniority, or in case of inability it should be 
caused, to be performed (in accordance with the Shastra) jointly or 
byjdivision of work, according to intelligence!” If the eldest is 
not blameable he should get it done by her; if she is blameable, by 
the junior who has given birth to heroic sons. If there are several 
who have borne heroic sons, he should. employ her among them, 
who has the qualities of ability to carry out orders, &c. If one 
wife is incapable of doing it every day, he should’ employ them by 
turns in order of seniority. If one wife is unable to do all the 





1. Ch. XVIL, 5. 18, 8. B. E. 14, p.96.. 2. The ceremony of girding a wife. 
8. Ch. VOI, 8. 5: Dutt, pu 379. 4, Yajnavalkya, Ch. I, S. 88: Dutt, p. 16, 
5. Oh, XIX, 8. 3-5: Dutt, p. 398 & 399. 6, 
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work in any day, then all should do it by sharing according to 

intelligence. As to the statement of Katya yana himself, “the first; 
is the wife who co-operates in religious rites and the second is to 

add to his sexual pleasure; in her case the benefit is merely tem- 

poral, but no spiritual benefit accrues,” it has the same meaning as 

Vishnw’s text. 


Thus has marriage been treated of in detail. 
C. C. 





CRITICAL NOTES. 
Chandu v. Kunhamed, I.L.R., 14 M. 324, & 1 M.L.J. 529. 
Res judicata. The scope of Explanation 5 to S. 13 of the Code of 
Civil Precedure. In this case, Collins, C. J., and Handley, J., ap- 


plied explanation 5 to S. 13 C.P.C. in a way that we consider 


is not likely to commend itself to the profession and is inconsistent 
with several prior decisions of the Madras High Court itself as well 
as of other courts. [The case itsel? has been overruled by a Full 
Bench of the Madras High Court in the recent case of Somasun- 
dara v. Kulandaivelu':—ED. |. ; 


As the question decided is one of frequent occurrence, we shall 
examine it with some minuteness. Very briefly stated, the facts 
are as follows :—A suit had been brought by certain Mahomedans 
for their shares of the estate of a decéased Mahomedan against 
two othe- sharers, who were alleged to be in possession. One of 
these did not appear, and the other contended inter alia that a 
particular item of the plaint properties did not belong to the deceased, 
but to himself, he having inherited it from his mother. This con-- 
tention was disallowed, and the plaintiffs got a decree for their share 
of it. Subsequently the defendant who did not appear in the suit, 
executed a mortgage of his share in the disputed item to one A. 
X now sued his mortgagor and the person who had claimed the 
property as his own in the prior suit. The mortgagor did not put ` 
in an appearance in this suit also. But the other defendant No. 2 
repeated his contention in the prioz suit that the property was his 
own. ‘The learned judges held that his right to the property was 
*res judicata under Explanation 5 to S. 13 C.P.C. They said’: 
“ But the contest in that suit as to this particular paramba was 
between the plaintiffs in that suit, asserting that it was property in 
which they and the present defencant No. 1 (i.e. the mortgagor) 
and their other co-sharers were entitled to share, and “present 
defendant No. 2 denying the same, and claiming it as his own 
property, and therefore present defendant No. 1 and the other 
A AA a AA D kh NAN a i ee Th 


1, (1904) I.L.R. 28 M. 457, 
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co-sharers may be said to claim under the plaintiffs in that 
suit by explanation 5 of S. 13 C.P.C. We think, therefore, the 
decision in that suit adverse to the second defendant’s title is 
res judicata and conclusive against him in this suit.” Now let 
us look at the words of explanation 5 of S. 13 somewhat 
carefully. “Where persons litigate bona fide in respect of a 
private right claimed in common for themselves and others, all 
persons interested in such right shall for the purposes of this section 
be deemed to claim under the persons so litigating.” ‘The explana- 
tion requires that three conditions should exist before the decision 


in a litigation conducted by one or more persons with respect to any 


right can bar others from litigating again with respect to the same 
right. (1) The right must be claimed by the persons litigating in 


common for themselves and others entitled to the right. This con- 


dition to our mind clearly involves that the litigation must be 
conducted on behalf of all. It is not enough if the plaintiffs, 
saying they and others are entitled to a certain right, professedly 
conduct the litigation only on their own behalf. We may draw 
also the following corrollary from this condition, viz., that the right 
‘litigated about must be @ joint right vesting in the plaintiffs and 
others together, and not an individual right similar to other indivi- 
dual rights vesting in others, because otherwise the plaintiffs cannot 
be said to litigate in respect of a private right claimed in common 
for themselves and others, (2) The right claimed must be a private 
‘right: (3) The litigation must be conducted bona fide on behalf 
of all. We may add a fourth condition derived from approved 
interpretation of the clause, though not from its words, viz., 
, that the persons so litigating on behalf of themselves and others 
must obtain permission of the court to do so, and conform 
to the other conditions laid down in S. 30 C.P.C. We shall 
return to this presently, after examining whether the case under 
notice fell within the other requirements of the explanation. We 
may assume that if the first and second conditions are satisfied, 
the third, i.¢., that the litigation should have been conducted bona 
fide by the plaintiffs in the previous suit was also satisfied. Now 
did the two former conditions exist in the case? It seems difficult 
to answer the question except in the negative. The *prior suit by 
the plaintiffs therein was for their own share in the property, and 
not for the shares of themselves and others entitled to a share in 
the property by virtue of their relationship to the deceased owner ; 
and that being so, they did not, and they could not, litigate or 
profess to litigate on bahalf of the sharer, who mortgaged his share 
to X; secondly, the right claimed was not a joint right. Each of 
66 
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the persons entitled to a share of the estate of the deceased, 
possessed a distinct and individual right to his share. He could 
enforce it without the conjunction of the others. The fact is that 
except in the case of a joint right, it is unintellegible to speak of 
some persons litigating on behalf of themselves and others. It is 
no doubt true that. the contention of the second defendant would 
affect in the same manner the rights both of the plaintiffs in the 
prior suit, and of X’s mortgagor. But this is not enough to create 
the privity required by explanatior 5 of S. 13. Suppose the second 
defendant, instead of failing, had succeeded in his contention that 
"the property was his own, and K's mortgagor, instead of being 
a defendant and absent in the suiz had not been made a party to. 
the prior suit at all, (for, this acccrding to the view of the learned 
judges will not affect the matter et all), could it be said, that not- 
withstanding that the plaintiffs sued for their own shares only, and 
did not pretend to enforce the rights of other heirs of the deceased 
owner, the decision against them would deprive the other heirs also 
of their right to a share in the property, simply because a right to 
some share of the property was in fact common to them and others, 
and they said so in the litigation ? 


[According to the principle enunciated by the Full Bench of 
the Madras High Court in the recent case of Somasundara v, 
Kulandaivelu* a right to relief can be said to be claimed in common 
under Explanation V to S. 13 C.P.C. only as between parties who 
would be benefited by such relief if granted and who have such an 
interest in the relief claimed that they could jain as co-plaintiffs 
under S. 26 C.P.C. Again a suit cannot be maintained by a person 
on behalf of himself and others standing in the same relation with 
him in the subject of the action, unless the relief sought by him is 
beneficial to those whom he seeks to represent and such others are 
necessarily interested in the relief sought: Ed:—] 

In a case which resembles the one under notice in some 
measure, the Calcutta High Court held a different view from that 
(taken in the Madras case under notice.) In Hazir Gazi v. Sona 
monee Dassee the plaintiffs sued two brothers for about ten 
bighas of lands, of which they said, they were dispossessed by the 
defendants, ‘The plaintiffs’ title was based on a lease by the prior 
owners of the land, whose rights had been purchased by the defend- 
ants in the name of one of tham. The plaintiffs had already 
instituted a suit against the defendants in whose name the purchase 
stood for two bighas (not included, in the present suit), of which 
they had been dispossessed by him; and they had obtained a decree 


1, (1904) LL.R. 28 M. 57 (F.B) 2. (1880) LL.R. 60. 31. 
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againt him. The defendant therein had contended that the patta 
relied on by the plaintiffs was fraudulent and not binding on him, 
but the issue was decided in the plaintiffs’ favour. In the second 
suit the validity of the patta was again questioned by the defendant. 
The plaintiffs contended that-the question was res judicata under 
explanation 5 of S. 13 as the claim of the defendants in both the cases 
was based on the same title. Jackson and Tottenham, J.J., overruled 
the contention. They were not prepared’ to say that the explana- 
tion has this meaning, that a judgment obtained against a co- 
sharer in the property is binding against another co-sharer in the 
property and clearly it would not be so, when the first suit did not 
purport to have been litigated in respect-of a right claimed in com- 
mon by two persons. ‘The distinction between a joint right claim- 
ed by some persons on behalf of themselves and others, and an in- 
dividual right of the same kind possessed by a number of: persons 
is clearly pointed out also in Kali Shunker Doss v. Gopal Chun- 
der Dutt! Thackersey Dewraj v. Hurbhum Nursey?” and in 
Thanakoti v. Muniappa * It may not be out of place here to 
notice a few other decisions bearing on the true scope and inten- 
tion of explanation 5 of S. 13. Sections 26 and 28 of the code 
lay down the rule that all persons may be joined as plaintiffs or 
defendants in or-against whom respectively the right to any relief 
‘claimed is alleged to exist. K. P. Kanna Ptsharody v. V. M. 
Narayanan Somayajipad.' S. 30 C. P. C. makes provisions for 
suits being instituted or defended by one or more parties where 
there are numerous persons having the same interest in one suit. 
Are we then to understand that except when the provisions of S. 30 
apply and are availed of, all the persons interested must be par- 
ties to a suit? If so, explanation 5 to S. 13 can apply only to 
cases covered” by S, 30, and if such be the case, S. 30 cannot apply 
to public rights, because explanation 5 to S. 13 refers only to cases 
where one or more litigate respecting a private right on behalf 
of themselves and others, Let us see how the decisions on the 
question stand.. The question was considered, at some length in 


Varanakot Narayanan Namburt v. Varanakot Narayanan Nam- 
buri” There in a suit against the Karnavan of a Nambudiri 


family, a decree was made that the defendant had only a mortgage 
right over certain lands. The junior members of the family insti- 
tuted a suit for a declaration that the decree was not binding on 





1, (1880) I. L.R. 6049. 9. (1884) I. D. R. 8B 438, ` 
8. (1885) I. L. R. SM 496. 4. (1881) I. Li. R. 3 M 234. 


5. This point was not expressly decided in the case of Somasundara y. Kulandar- 
velu (1904) I. L. R. 28 M 457 :-—Ep.] 


6. (1880) I. L, R. 2 M 328, 
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the family, and the question was, whether the decision in the prior 
suit was res judicata as between the parties to the subsequent 
suit. The High Court (Kernan and Forbes, JJ.) held it was. 
They held that “ in the prior suit, the Karnavan defended not only 
on his own behalf, but on behalf of the rest of the members of the 
tarwad, who were therefore (within explanation 5 to S. 13) deemed 
to claim under him. Explanation 5 is not limited in its language 


toa suit Under Sy. SO aaa Such suits may embrace claims or 
rights of a public nature, whereas explanation 5 is confined to 
private rights............... S. 30 though it may apply to the case of 


a Karnavan suing or defending his own interest joint with and 
inseparable from, the rest of the tarwad, when the members may in 
an unusual case happen to be very numerous, is not applicable in 
ordinary cases, where the members are not“ numerous, being as in 
this case only 12.” The decision proceeded partly also on the 
ground that the junior members, had, as a fact, actively helped the 
Karnavans in defending the prior suit. The decision in this case 
has not received the approval of the Madras High Court in subse- 
quent cases. It was departed from by Innes and Kernan, JJ. in 
Vasudeva v. Narayara', Innes, J. referred to Ss. 28 to 30 and 
observed that except in cases expressly excepted by the provisions 
of the code all the persons interested in a suit must be parties. He 
also held that explanation 5 to S. 13 refers only to bona fide 
claims, (meaning claims by plaintiffs), and not boma fide defences, 
and Kernan, J., adopted the distinction. The distinction made 
between claims and defences is probably not correct. There seems 
to be nothing in the word claim to refer it to the rights put for- 
ward by a plaintiff rather than to those put forward by a defen- 
dant. It seems to us to be equally applicable to rights urged by a 
plaintiff or a defendant. But although this distinction may 
not be sound, the preposition that except in the cases specially 
provided for, all persons interested must be parties has been subse- 


quently affirmed by the court, and had already been laid down in 
Kombi v. Lakshmi. In Gopalan v. Valia Tamburatti} Turner 


C.J. and Kernan 7 observed that notwithstanding the prac- 
tice in Malabar of the Karnavan suing and being sued as re- 
presentative of the whole tarwad, (now that the C. P. C. S. 30 
contains a special provision to obviate the inconvenience, it may 
be doubted how far the practice would be now upheld), it is advis- 
able that resort should be had to the provisions of S. 30 Ce P. C. 
In Thanakoti v. Muniappa* Kernan, and Hutchins, J.J. distinctly 





1. (1882) LL.R. 6 M. 121. 2, (1832) 1.L.R. 5 M. 201. 
3, (1883) LL.R. 7 M. 37. 4. (1885) LL.B. 8 M. 496, 
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laid down that “ explanation 5 (to Section 13) must be read with 
the provisions ofSS. 30, and the principles to be found in that 
section. In Ittiachen v. Vellappan ' the Full Bench of theMadras 
High Court held that explanation 5 cannot be availed of to make a 
decree against a Karnavan binding on the tarwad and that /resort 
should be had to S. 30 when it is desired to bind the whole family, 
but made some concessions on account of the loose practice exist- 
ing ın Malabar for a long time. Explanation 5 was applied in 
Madhavan v. Keshavan," to a case where one of five trustees, 
who had not been made a party to a suit by another trustee for 
the recovery of trust property alienated by some of the trustees 
alone, sued to set aside the alienation and recover the proper- 
ties on behalf of the trust. Kernan and Parker, JJ. held that 
as the suit had been conducted bona fide by the other trus- 
tees in the prior suit, explanation 5 applied. The decision* pro- 
ceeded to a large extent on the ground that the trusteeship of 
the plaintiff in the subsequent suit had not been recognized at the 
time of the prior suit, and he could not therefore be made a party 
to that suit. 


So far then as the decisions go, explanation 5 to S. 13 is 
applicable only to cases coming within the purview of S. 30. If 
so, as we have already pointed out, S. 30 must also be limited to 
private rights and cannot apply to public rights. The term pri- 
vate comprehends probably a class—definite consisting of a large 
number of persons, such as the inhabitants of a village or parish, 
but excludes public rights strictly so called, such as a right of way, 
right of fishing belonging to all the public. S. 30 will therefore 
apply to the former class of cases. We have seen that in Varana- 
kot Narayanan Namburi v. Varanakot Narayanan Namburi® 
the learned judges held that S. 30 applies also to strictly public 
rights. But this opinion has been subsequently dissented from. In 
Adamson v. Arumugam,’ Collins, C.J. and Parker, J. held that 
it would not apply to suits to enforce a public right of way. The 
learned judges observed, “ That section is rathéy designed to allow 
one or more persons to represent aclass having special interests 
than to allow such persons to sue on behalf of the general public 
to which the notices prescribed by that procedure would be inappli- 
cable.” The same view was enunciated by a Full Bench of the 
Calcutta High Court in Chuni Lall v. Ramkishen Sahu The 
same rule applies in English law. There can be no res judicata 
there on account of any rule of the kind embodied in explanation 5 

1. (1885) I.L.R. BM. 484. ` 9. (1887.) I.L.R. 11 M. 191. 


3. (1880) I.L.R. 2 M. 328. 4. (1886) LL.R. 9 M. 463, 
5. (1888) LL.R. 15 C. 460, 
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to S. 13 C.P.C. except in cases falling within the principle of S. 30, 


(Judicature Order XVI. Rule 9) and there also, the rule correspon- , 


ding to S. 30 does not apply to public rights. See cases under 
Rule 9, Order XVI, Wilson’s Judicature Act, pp. 175, 176; Daniel’s 
Chancery Practice, Vol. 1, Ch. IV. What then is the procedure 
to be adopted for enforcing public rights? It is impossible to dis- 
cuss this subject within the limits of this note. An individual can- 
not, ‘of course, himself institute a suit in a Civil Court for the 
infraction of a public right unless he has sustained some special 
damage. But is there any means of enforcing public rizhts where 


no specific provision has been made by the legislature as inthe ` 


case of charitable and religious trusts by S. 539? In this note we 
can only refer to the cases of Chuni Lall v. Ramkishen Sahu,’ 
Nilkanthapa Malkapa v. The Magistrate in charge of the, Shola- 
pur Taluka,” Balaram Chatrukalil v. The Magistrate in charge 


. of Taluka Igaipuri’ We shall probably return to the re 


in a subsequent number of the journal. 


[Upon the question whether S. 30 applies to public rights, see 
the cases discussed by Woodroffe J..1n Monmotho Nath Das v. 
Harischundra Das.‘ If there is an infringement of a public 
right, the substantive law will give a plaintiff no remedy unless he 
suffers special injury. S. 30 C.P.C. can only be availed of where 
the substantive law allows a suit. But if it is a right of a defined 
class of the public, S. 30 has always been availed of. Even as re- 
gards public rights the new C.P.C. now gives a remedy under 
certain circumstances. See S. 91 of Act V of 1908 :—Ep. | 


“NOTES OF INDIAN CASES. 


“Bagal Chunder Mookerjee v. Rameshur Mundul, I.L.R. 
18 C. 496. The Calcutta High Court does not agree with the 
Allahabad High Court in holding that a sale held without a fresh 
proclamation after į É has been adjourned is absolutely void, and not 
a mere irregularity, which will be material, only when the judgment- 
debtor or judgment-creditor is injured thereby. The judges 
(Tottenham and Trevelyan, J.J.) rely ona previous ruling in Satish 


Chunder Rai Chowdhuri v. Thomas.” They would seem to be of. 


opinion that the same rule would apply to the case of a sale with- 
out any proclamation at all under S. 290, C.P.C., althoutzh they 


did not expressly dissent from the Allahabad rulings in Bakshi 





1, (1888) .I.L.B. 15 C.-460 2. (1880) LLR. 6.B. 670. 
8. (1906) LIBR. 330.905. `’ 4. (1882) LL.B. 6 B. 672. 
5. ' (1885) LL.B. 110. 658. 
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Nand Kishore v. Malak Chand,' Ganga Prasad v. Jag Lal Rai,” 
and other cases. The decision of the Calcutta High Court is in 
accordance with Nana Kumar. Roy v. Golam Chunder Dey,’ 
Venkata v. Sama,‘ and Lakshmi v. Krishna Bhat,” ; so that ‘the 
Allahabad High Court is now alone in holding that a proclamation 
is an essential preliminary to a court sale, the absence of which will 
invalidate it. “The Privy Council lately held that, where an immov- 
able* property has been attached in execution for.an earlier instal- 
ment of a debt, a sale for the earlier and a later instalment will be 
valid without a fresh attachment. Their Lordships seem therefore 
inclined to hold that even attachment is not essential to.a court 
sale, Dosibai v. Ishwardas Jagjiwandas*. . The object of attach- 
‘ment is to secure the property for the judgment-creditor’s debt, so 
as to prevent the judgment-debtor from alienating, and is not 
intended for the benefit of the judgment-debtor. A proclamation of 


sale is no doubt a matter affecting the judgment-debtor also, and he” 


may therefore set aside the sale, if he is injured by the absence of 
proclamation or by its being irregularly made, but there seems no 
reason to hold that a proper proclamation is a pre-requisite for a 
valid sale. Sale by individuals or corporations and perhaps ‘even 
by the executive Government under statutory authority will stand 
on a different footing, because with reference to them the rule is 
that a power conferred by a statute must be exercised in strict 
confirmity with the rules laid down by the statute. 


It is worth noting that in the case under notice, the Calcutta 
judges apparently agreed with the view enunciated by Edge C. J. 
in Rameshur Singh v. Sheodin Singh" that there is a difference in 
the construction to be placed on imperative provisions of statutes 


in the positive and in the negative form, and that a disobedience of - 


a positive provision, though it may be imperative in its terms, may 
be only an irregularity, but an act done in contravention of an 
imperative prohibitive provision is an absolute illegality. We are 
not sure that the distinction is quite sound.’ The. authority relied 
on by Edge C. J.° from Leake on Contracts evidently does not 
. support it. | l 

[Note :—Upon the question that a sale cannot be set aside 
under. S. 311 without profit and loss it has been pointed out that the 


decision of the Allahabad High Court-in Bakshi Nund Kishore v: - 


Malak Chand Ganga Prasad v. Jag Lal Ra and others were 


1. (1885) I.L.R: 7. A 289. 9, (1889) I.L.R. 11 A. 833. 

3. (1891) I.L.R. 180. 499, “4. (1890) I.L.R. 14 M. 997. 

5.. (1884) LAR. 8 B. 424, 6. (1891) L.R. 18 L.A. 23. 

7. (1889) 1.L.R. 12 A 510; „8. (1889) I.L.R. 12 A, 510 at p. 517, 
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decided before the Privy Council decision in Tasaddk Rasul Khan | 
v. Ahmad Husain’ which‘ruled non compliance with the provisions 
of S. 290 did not make the sale a nullity, that although such 
non-compliance was a material irregularity sale could not be set 
aside without proof of substantial injury having resulted thereby 
and that after that decision of the P C. the earlier decision above 
pointed cut could no longer be regarded as sound. See Harban 
Lal v. Kundan Lal? The recent decision of the Judicial Com- 
mittee also supports this view. See Gajrajmati Koratn v. Akbar 
Husain® The Calcutta case under notice must, therefore, be 
regarded as laying down the correct law which has to be applied 
by all the High Courts. Order XXI, S. 90 is based upon this 
view—ED, |. | 


Queen Empress v. Nayamuddin, I.L.R., 18 C., 484. In 
this case the scope of Exception 5 to S. 300, of the Indian Penal 
Code wes considered, and it was held that the fact that homicide 
was committed, in the course of .a premeditated fight between 
parties ermed with deadly weapons, will not reduce the offence to 
culpable homicide not amounting to murder. We think there can 
hardly ke any doubt that the decision is right and that the previous 
case of Skamshere Khan v. The Empress‘ went a little too far. 
It ignored the distinction between a person suffering death or taking 
the risk of death, with his consent, and his being aware that as the 
consequence of a fight he may suffer death. See Empress.v. Rohi- 
muddin®, The exception relates only to the former class of cases. 
We are not sure that Justices O’Kenealy and Ghose keep the dis- 
tinction clearly in view in the case under notice. At the same time 
we think that Pigot, J. is not quite right in observing that the 
exception does not refer to “ anything short of suffering the inflic- 
tion of death, or running the risk of having death inflicted, under | 
some definite circumstances not merely of time but of mode of 
inflicting it specifically consented to,’ and that it does not contem- 
plate a cansent to d acts of persons not known or ascertained at 
the time of the cofisent being given.” Suppose a person consents 
with a rumber of persons that any one of them may kill him or 
*employ any person to kill him, will not this case fall within the 
exception? ‘The reel question in all these cases is, whether there 
was consent to suffer death or take the risk of it, and not merely ` 
a knowlzdge of the probability of death being suffered. ° 


1. (1898) I.L.R. 21 C. 66: L.R. 20 LA, 176. 
‘2. (1398) I.L.R. 21 A. 140 (149). 3. (1906) I.L.R. 29 A. 196 (202). 
4,” (1380) 1.L.R. 6 C. 154. 5. (1879) 1.L.R.5 0. 31. 
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Rajendra Narain Bagchi v. Watson & Co., LL.R., 18 C. 
510. In this case Justices Prinsep and Banerjee laid down two 
propositions, both of which seem to be questionable. The first is 
that a debtor who has received from his creditor notice of the 
assignment of the debt to a third person cannot dispute such third 
person’s right to sue for the recovery of the debt, The objection 
raised in the case was that the assignee took his assignment on 
behalf of, and as a member of, an undivided family. It was dis- 
allowed, the judges observing that the case of the gstensible 
transferee of a debt after the transfer is notified to the debtor, is an 
exception to the rule that no one can enforce a claim by suit, if he 
is not beneficially interested in the subject matter thereof, and the 
reason is said to be that a debtor is bound to pay the debt to 
whomsoever the creditor has directed him ‘to pay it; S. 133, of 
Act 4 of 1882 no doubt says that the debtor shali give effect to the 
transfer when he receives such notice, but reading it with Ss. 131 
and 132, it seems to us that the real object of the section is merely 
to protect the debtor in cases where he may have acted without 
notice of the assignment and to make him prima facie liable when 
such notice has been given. ‘Their lordships say that if there are 
other people interested in the assignment, they ought to protect 
themselves by making the creditor give notice of their right to the 
debtor. But suppose he refuses to do so, and the debtor is 
aware of their rights. It seems to us that according to the decisions 
in Lala Jugdeo Sahai v. Brij Behari Lal} Subbammal v. Venkata- 
rama, and Kaika Prasad v. Chandan Singh," he is bound to recog- 
nise their rights; and if that be so, he would be entitled to contend ` 
that the plaintiff is not solely entitled to recover, nor does it appear 
to us that there are any valid reasons for making the case of debts 
transferred an exception to the ordinary rules of procedure, 


The second proposition laid down is that where a debtor 
disputes the right of the assignee to recover at all, he cannot claim 
the benefit of S. 135 of the Transfer of Property Act. Their lord- 
ships agree with the decisions of the. MadraN High Court in Sub- 
bammal v, Venkatarama? and of the Calcutta High Court in Grish 
Chandra v. Kashisauri Debit and Khoshdeb Biswas v, Star 
Mondo!" and dissent from the Allahabad ruling in Jani Begam v. 
Jahangir Khan", But the Madras High Court overruled Subbam- 
mal y. Venkatarama, in Nilakania v. Krishnasami™. It is not 


1. (1886) LL.R. 1940. 505, g. (1887) I.L.R. 10 M. 289. 

8. (1887) I.L.R. 10 A. 20. 4. (1886) I.L.R. 18 0. 145. 

5. (1888) LLR. 15 C. 436. ` 6. (1887) I.L.R.9 A. 476. 
7. (1890). I.L.R. 18M, 225,, 
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improbable that the Calcutta High Court would have come to a. 
different conclusion if the later Madras ruling had been brought to 
their notice, — | 


[As regards the 2nd proposition the Calcutta High Court by 
a majority (Petheram, C.J. and Norris and Ghose, JJ.) decided in a 
Full Bench case that the view. taken in that Court was correct. 
Muchiram Barik v. Ishan Chunder' and minority (Prinsep and 
O’Kinealy JJ.) dissented from this view and’held that the decisons in 
Allahabad and Madras were correct. A mere offer to pay money will 
do. It is not necessary to deposit the money in Court. Debendar 
Nath Mullick v. Pulin Behary Mullick? By the Act of 1905 the 
whole of S. 135 has been repealed :—ED. j - 


Kishun Lai v. Muhammad Safdar Ali Khan, I.L.R. 13 A., 
383. In this case Edge C.J. and Knox. J. held following a 
prior decision in Munna Singh v. Gajadhar Singh? that a pur- 
chaser at an auction* sale, wishing to recover his purchase-money 
on the ground that the judgment-debtor has been found to have no 
saleable interest in the property sold, may file a regular suit for the 
purpose, and is not confined to an application under S. 315 C.P.C. 
The same view was held by the Madras High Court, in Pacha- 
yappan v. Narayana.’ The learned judges of the Allahabad High 
Court, were themselves inclined to think,apart from the authorities on 
the question, that on the true construction of S. 315, C.P.C., a regular 
suit would not lie and it must be admitted that the order of refer- 
ence by Straight J. in Munna Singh v. Gajadhar Singh," contairis 
weighty reason in favour of the latter view, though the learned 
judge himself came to a different conclusion after the argument 
before the Full Bench. Under Act VIII of 1859, it was held that 
a purchaser could not claim a refund of the purchase-money, where 
the judgment-debtor turned out to have no interest in the property, 
(See Sowdamini Chowdhrain y. Krishna Kishor Poddar’; Dorab 
Ally Khan v. Khajah Moheeooddeen,* and the other cases referred — 


‘to in Mwana Singhfv. Gajadhar Singh,” because the purchaser 


bought at his peril, and there was no warranty of title, express or 
implied, as in the case of private sales. What was the effect of the 
change introduced by S. 315 in Act X of 1877? It extended to the 
case of auction purchasers iri some degree, a right already possessed. 
by purchasers at private sale, and provided that a refund af the 
purchase-money may be obtained by an application. The ordinary 
1. (1894) T.L.R.”21 0. 568. 2. (1896) I.L.R. 28 C. 718. 


3. (1883) LL.R. 5A. 577. 4, (1887) I.L.R. 11 M, 269. 
5. (1869) 4B.L.R.F.B. 11. 6. (1875) LL.R. 10. 55- 
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rule where a statute creates a new right and prescribes a mode of 
enforcement of the right is that that mode alone should be. adopted 
in the absence of any indication to the contrary: But will it apply 
to a,case, where a right already possessed by one class of persons 
is merely extended to another class? Probably not. This conclu- 
sion seems to be strengthened by the fact that no appeal is provided 
against an order under S. 315, which could hardly be the case, if 
it was intended to be the sole means of enforcing the right given by 
the first paragraph of the section. The provision in the second 
paragraph moreover is only enabling in form, “The repayment... 
TE may be enforced, Kc.” 


[Note:—The view laid down in this case that a purchaser’s 


remedy is not confined to an application but extends to a suit has - 


been re-affirmed by the Allahabad High Court in Shanto Chandar 
Mukerji v. Nain Sukh! The same view has been taken in Calcutta. 
See Hart Doyal Singh v. Sheikh Samsuddin? and Nityanund Roy 
v. Jaggat Chandra Guba’. Present Code (Rule 93, Order 21) gives 
on right to apply. for refund in the case of a Judgment-debtor having 
no title. A suit will be maintainable provided under the substantive 
law a court-purchaser is entitled to refund :—Ep,} 


Nourang Rai v. Latif Chaudhri, I.L.R., 13 A., 394. In 
this case, Mahmood J. reiterated the proposition laid down by the 
Full Bench of the Allahabad High Court. in Muhammad Sulaiman 
Khan v. Muhammad Yar Khan,‘ and Shohrat Singh v, Bridgmani® 
that, whether a decree of the lower court is confirmed or modified 
by an appellate court, the decree of the latter supersedes the lower 
court’s decree and is the only decree capable of execution. It is 
worth noting that the Madras High Court, has also recently laid 
down the same proposition in L.P.A. 30 of 1890, receding from the 
position taken up by them in Sundara v, Subbannea®, 

[See the note to Patloji v. Ganu’ pp.409-411 ante :—ED,] 

Ram Lal Dube v, Har Narain, LL.R., 13 A, 400. The 
head note in this case is very misleading. “The decision of Mr. 


Justice Mahmood is merely to the effect thah when the period for 
redemption fixed in a redemption suit* has elapsed, the fact that the 


‘court in execution proceedings received the deposit made by the 


mortgagor and registered the application for execution could not 


- cure the effect of the lapse of the period. ` His lordship also observ- 


ed that the terms of the decree cannot be interfered with by ‘the 


1. (1901) I.L.R. 23 A. 355. 2. (1900) 5 C.W.N. 240. 
3. (1902) 7 O.W.N. 105. 4, (1888) LIR. 11 A. 267. 
5. (1882) LL.B, 4 A. 376. 6. (1886) LR. 9M. $54, 


7. (1890) LL.R. 15 B. 370; 
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court executing the decree. The head note is“ A court having 
framed a decree conditioned on the payment by the plaintiff of a 
sum certain within a specified time has no power to extend the time 
for payment after the period mentioned in the decree has elapsed.” 
But Justice Mahmood obsérved only that the court could not extend 
the time im execution. If the heed nate were correct, the decision 
-would be opposed to the Privy Council decision in Rajab Àl v. 
Amir Hossein ' and that of the Calcutta Court in Modhusudan Das 
v. Adhikari Prapanna,? followed by the Madras High Court in 
_C.M.P. No. 594 of 1890, as well as to the decision of the Privy 
Council cited by Justice Mahmood himself. [As to extending time 
mentioned in redemption decree, see the cases cited in our notes to 
Patlojiv.Ganw p.410 ante:—ED. | 


Raman v. Shathanathan, LL.R., 14 M, 312. In this case 
where the question was whether the construction placed on a docu- 
ment in a prior suit between the parties was binding on them as res 
judicata, their lordships held the principle of res judicata would 
not apply, as the construction of a document is a question of law 
and referred to Parthasaradi v. Chinna Krishna, “ in support of 
their view. ‘The point however was not necessary for the decision 
in the case as their lordships held the question’ was not really raised 
and decided i in the prior case. 


Queen Empress v. Balasinnatambi, I.L.R. 14 M., 334. "It 
is satisfactory to note that the Madras High Court, overruling its 
former decision in Queen Empress v. Amir Khan" has expressed 
its concurrence with the other High Courts in holding that a Sessions 
Judge is competent under S. 437 of the Criminal Procedure Code 
to direct further inquiry though there may be no additional evidence 
to be taken, and the expression furtherinquiry, means a fresh con- 
sideration of the evidence already recorded, as well as the taking 
of additional evidence. 


[See the question considered by a Full Bench in Narayana- 
samy Naidu v. Emberor®: —ED. | 

Queen Empress v. Fischer, 1.L.R., 14 M, 342. Crime does 
not necessarily indicate a mind at fault, because it has been found 
necessary to forbid absolutely the doing of many acts, and where 
such is the case, it is no use proving that there was nothing but the 
most honest intention in tke person. doing the act. The Madras 
High Court has now decided that the solemnization of a marriage 





1. (1889) I.L.R.-17 C. 1. 2. (1889) I.L.R. 170. 516. 
3. (1890) I.L.R. 15 B. 370. 4. (1882) I.L.R. 5 M. 804. 


b. (1885) LL.B. 8 M. 386. 6. (1909) LL.R. 32 M. 220, 
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between Christians by any unauthorized person in the absence of a 
Marriage Registrar is such an act (Act XV of 1872, S. 68), notwith- 
standing that the statute pronounces the solemnizing of such a 
marriage criminal only if it is done “ knowingly.” 


Michael v. Briggs, I.L.R., 14 M, 362. In this case M sam 
Aiyar and Shephard J.J. held following two English cases, that a 
secretary of a nonproprietory club cannot by himself sue a member 
of the club for the price of goods supplied to him. The secretary 
is no more entitled to the price than the other members and there 
is no reason why an exception should be made in his favour to the 
ordinary rule of Procedure that a suit must be brought* by all the 
persons entitled to the -elief claimed. It would of course be 
otherwise, where the club is registered as a corporation. 


Thahdavan v. Perianna, I.L.R., 14 M, 363. In this case, 
Collins C.J. and Weir J. are»reported to have decided that the 
Criminal Procedure Code does not contemplate:the exercise of the 
powers of revision in cases of acquittal. It is doubtful whether 
their lordships meant to ‘ay down any such proposition because 
they dismissed the application for revision in the particular case 
“under the discretionary power given in S. 440.” We cannot 
however say that the reporter is not justified in his head note, for, 
a previous sentence in the judgment supports him. ‘There can be 
no doubt however that, if the reporter is right, the decision is wrong. 
It is quite true that the High Court will not likely interfere in cases 
of revision, but will leave it to the Public Prosecutor to appeal 
against an acquittal, if'so advised, especially because it has no 
power to convict the accused on revision, but can only order -a 
retrial. But it is against all precedent, see Weir’s Criminal Rulings, 
pp. 1057, 1062 and In the matter of Aurokiam,' and we submit, 
against the plain construction of the Code also, to hold that the 
High Court has no power to interfere by revision in any case of 
acquittal, See also Heerabzi v. Framji Bhikaji? 





SUMMARY OF ENGLISH CAES. 
In re J. Thorley. Thorley v. Massam. In re R. K. Thorley: 
Thorley v. Massam, 1891, II Ch. 613. 

Bequest of manufactory—Power to trustees to carry on busi- 
ness with son—Payment of £25 0 annually—Gift on condition— 
Legacy*duty. 

A testator bequeathed his manufactory to trustees upon trust 
to carry on the business in conjunction with his son, and provided 


1, (1878) LL.B, 2 M. 38. 2. (1890) LL.R. I5 B. 349. 
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that whilst the trustees carried on the business, each of them should 
receive annually £250 out of the profits, and whilst the son carried 
it on in conjunction with them,’ he should also receive a similar 
amount. Held by the Court of Appeal, (1) following In re Pooley’ 
that the trustees (like executors) not being entitled to any remune-‘ 
ration for their management, in the absence of the provision in the 
will, the allowance of £250 a year to them, while they managed, 
must be treated as a legacy, and liable to legacy duty. It was not 
a gift for a valuable consideration, but a gift upon a condition, 
(Per Bowen L.J.); (2) that the allowance of £250 to the son was 
also similarly a gift upon a.condition and liable to legacy duty ; 
(3) Per Kay, L.J, that the annuities, which were given out of the 


profits of the manufacturing Busines were given out of the estate 
of the testator. 


———— 


Gedye v. Commissioners of Her Majesty’s Works and 
Public Buildings, 1891, II. Ch. 630. 

Land Clauses Consolidation Act, 579—Lessce for long “term 

—Compensation only for lease hold and not reversionary interest. 

A lessee for a long term of years, who is obliged to give up 

possession of the land to the Commissioners of Her Majesty’s 

Works and Public Buildings, under the Land Clauses Consolidation 


“Act, before the expiry of his lease, is not entitled to the value of 


the reversion but only of his leasehold interest, (where no rever- 
sioner appears and claims), under S. 79 of the Act, which provides 
that the parties in possession of the lands, at the time of their 
being purchased or taken, shal be deemed to be lawfully entitled 
to the value of any reversionary or other interest paid into Court,* 

unless the contrary is shown. It would be otherwise if the lessee 
was in possession, and the lease had expired, when it was taken up 


‘under the Act. 





In re Tredwgll. Jeffray v. Tredwell, 1891, II Ch. 640. . 


Construction of will—Words clear—Cases irrelevant—Give 
effect to language. 


“In the construction of wills, it is contrary to all sound princt- 
ples, where the words of the will themselves are clear, to go outside 
the will into a consideration of cases, in order to raise a question, 
which does not.arise upor the plain construction of the will. 
Recourse should be had to authorities in order to grapple with-a 





3. (1889) 40 Ch. D. 1 
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difficulty when it arises, not import into it from them, something ` 
which. is not in itself,.in order to raise a doubt which is.then sought 
to be met by those authorities. 


A testator directed the trustees -under the will to pay the 
income of his estates to his widow for life, or until she should marry. 
again, after which she was to get an annuity of £200, and he 
directed them further, after the death of his widow to pay certain 
legacies, which were to vest in the legatees on his own death, 
although payment was postponed until the death of his widow. 
The widow having married again, the legatees claimed payment at 
once. Held, reversing the decision of North J., that the legacies 
could not be claimed until after the death of the widow, and were 
not payable on her re-marriage, the words of the will on this point 
being quite clear. 





In re Radcliffe. Radcliffe v. Bewes, 1891, TI Ch. 662. 


Tenant for life—Marriage settlement—Power of appoint- 
ment, release of—Equal shares to children in Beja of appoint- 
ment—Father’s right to moiety of funds when son canon die 
after 21, 


A father who was tenant for life had power to appoint the ` 
funds of his marriage settlement among his children, and in default 
of appointment, the funds were to be held by the trustees in trust 
for the children in equal shares, the shares to vest at twenty-one 
or on marriage. One out of the three children died in infancy, and 
another died a batchelor after attaining twenty-one, and the father 
took out administration to his estate. The father executed a deed 
of release of his power and called. upon the trustees of the settle- 
ment to transfer to him a moiety of the trust funds. Held by 
North J. that although the release was valid, he was not on.the 
‘authorities entitled to half of the funds, although on principle there . 
was no reason why he should not be. N 


In re Brace. Welch v. Colt, 1891, II Ch, 671. 


Power of appointment, exercise of, by deed—Devise o of pro- 
perty, no revocation. l 





~ 


|| 


When there has been a complete exercise of a power of ap- 
pointment*by means of a deed, reversing a power of revocation 
and new appointment, although no express words are necessary to 
effect a revocation, a mere devise of real estate (including the 
property, the Subject of appointment) without mare, will not amount” 
to such reyocation, 
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Smith v. Andrews, 1891, II Ch 678. 


Public right of navigation over river—No right to fish— 
Evidence. | 

(1) The right of navigation over a river does not imply a right 
to fish, where it is not subject to the action of the tides, (2) The 
public cannot have any right te fish in a river by custom or pres- 
cription. (3) It being incapable of being acquired by prescription 
there can be no presumption of a lost grant. (4) Where the pro- 
perty in the bed of the soil vests in a private owner, very strong 
evidence will be required to show that any fishing carried on by the 
public was in the assertion* of an adverse right and not by ‘suffer- 
ance. (5) Entries of the names of tenants in parish rate—books 
are admissible in evidence to prove the lesgor’s title to the fishery. 





Walter v. Everard, 1891, TI Q. B. 369. 


Master and apprentice—apprentice infant—Deed by which 
premium is payable—Right of master to recover—Liability o f 
infant to pay for teaching or instruction. 


In an action by 2 master against an apprentice for the recovery 
of the premium payable by the latter under a deed of apprenticeship 
executed during infancy, held, if the deed was a provident and 
proper arrangement for the infant and necessary for his learning 
the business to which he was apprenticed and the premium was fair 


and reasonable, that the infant was liable under the deed as it was 


for necessary instruction, in the same way as he would be upon a. 
covenant by deed for the price of necessaries. Per Lord Esher, | 
M. R., education in a trade with a view to making an infant a < 


useful citizen must be considered a necessary for an infant. Per 


Lord Esher, M.R., and Fry, L. J., it should not be said that A 


literary instruction likely to lead to the infant’s success in a learned 


profession eed dees the observations of Lord Coke about an 
infant’s liability €o pay for his teaching or instruction. f 





London Bank of Mexico and South America v. Apthorpe, 
1891, II 0. B. 378. 
Banking Company—Business carried on in England—Part 
pro jits earned out of transactions abroad—Income-tax. 
Where part of the profits of a business carried on in England 
is earned by means of transactions abroad, it is not carrying on 
the business abroad, And when the transactions are carried on 


= 
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subject to the directions and at the will and pleasure of the masters 
and owners resident in London, of that business, the banking 
company are assessable in England on the profits of that business 
carried on in England, and the assessment need not be delayed 
. until the money, the profit of the transaction performed abroad, 
comes to England. 





Spurling v. Bantoft, 1891, II. Q. B. 384. 


Landlord and Tenant—Lease by corporation—Lessee cattle 
salesman—Premises demised used for sale of cattle—Covenant 
for quiet enjoyment—Establishment by corporation of cattle 
market—Sale by lessee outside market illegal—Covenant invalid. 


The appellant, a cattle salesman, occupied premises which he 
used for the sale of cattle, under leases granted by a corporation, 
containing covenants for quiet enjoyment. Afterwards, the cor- 
poration as the urban authority, established a cattle market. Upon 
a conviction of the appellant for selling cattle in his sale-yard 
without paying toll and outside the market limits, held that the 
corporation had not derogated from their grant, that the power 
having been given to them for the public benefit they were not at 


liberty to enter into any covenant to do something which might 
conflict with the public benefit, and that the conviction was there- 
fore right. 





Smith v. Gronow, 1891, II. Q. B. 394. 


Landlord and Tenant—Lease for tertin—Re-entry on bank- 
ruptcy of lessee or assigns—Assignment by lessee—Bankrupte y 
of lessee—No for feiture—Construction. 


In a lease for a term there was a proviso for re-entry on the 
bankruptcy of the lessee or his assigns. The lessee having become 
bankrupt subsequent to the assignment of the ka held that the 
proviso for re-entry referred only to the bankruptcy of the pergon 
who for the time being was possessed of the term and that con- 
sequently no forfeiture had been incurred. Per Wright J., the only 


right of the lessor which was endangered by the original lessee’s: 


bankruptcy after the assignment had taken place, being his right to 
enforce against the original lessee his contractual liability under his 
express covenants, the power of re-entry in aid of that right, after 
assignment made, was* more than the subject-matter required and 
more than ought to be understood in the absence of any words ex- 
pressing an intention to apply that remedy for the protection o 
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merely personal rights against a stranger tothe term. Semble: the 
bringing of this action being an election made and a notification 
to the assignee of the lessor’s intention to re-enter, the annulment 
of the bankruptcy cannot defeat that election. 


f 





Alldred v. West Metropolitan Trams Co., 1891, II. Q. B. 398. 

Tramway Company—Duty to repair road—Statutor y delega- 
tion of duty to road-authcrity—Negligence of road-authority 
—Liability of Tramway Company. 


Where a Tramway Company bad ideae under statutory 
authority, its duty to repair a road, to the road authorities, the 
Tramway Company is not liable for injuries occasioned through. 
_non-repair of the road to a person using the same, as they had no 
power to force the road authorities to do anything which they might 
think ought to be done, or not to do anything which they might 
think ought not to be done. 





Smith v. Bailey, 1891, II. Q. B. 408. 
Highway—Hire of engine—Negligence of hirer—Personal 
injury to plaintif—Owner of engine not lable. 


Through the negligent management of the defendant’s engine 
while it was being used upon a highway by the hirer, personal 
injuries were occasioned to the plaintiff who was being driven in 
a carriage upon the highway. Held that the owner was not liable 
in respect of such injuries though his name and address were affixed 
to the engine as required by S. 7 of 28 and 29 Vic. Ch, 83. 





Coupe Co. v. Maddick, 1891, II. Q. B. 413. 
Contract of hiring—Hire of horse and carriage—Driver's 
negligence-—Liability of hirer to owner—Theft of hired goods— 
Hirer not liable t@lowner. 


The hirer of a horse and carriage is liable to the owners, for 
injury sustained by the horse and carriage, through the negligence 
of the driver, driving in thé course of his employment. Where the 
servant of the hirer steals the goods hired and thereby commits a 
tortious act giving the owner a right of action for conversion 
against the servant, the hirer is not liable to the owner. Where a 
wayfarer is injured by the negligence of the servant, driving in the 
course of his employment, the master (hirer) is responsible to such 
wayfarer, 
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4 Ex-Parte Schofield, 1891, II. Q. B. 429. 
Nuisance, order for abatement of —No mandamus to compel 
statement of case for opini on—Appeal—Criminal cause or matter 
— Judicature Act S. 47. 


The Queen’s Bench Division refused to grant an order nist for 
a mandamus to compel a magistrate who had made an order for 
the abatement of a nuisance to state a case.for the opinion of the 
court. Held that no appeal lay to the Court of Appeal as the 


decision of the Queen’s Bench was given in a “ criminal cause or 
matter ” within the meaning of S. 47 of the Judicature Act of 1873. 





Allchurch v. Assessment Committee-and Guardians of 
Hendon Union, 1891, II Q. B. 436. 

Separate parts of a house—Letttng to two tenants— Joint user 
of portion—No rating jointly. 

Separate parts of a house not structurally severed were let to 
and occupied by two tenants and there was a joint user by them of 
a front garden and the backyard. Held that the tenants could not 
be rated as joint occupiers and that each was the occupier of a 
separate tenement capable of being rated. 





«JOTTINGS AND CUTTINGS. 


Law officers and Private Practice—Speaking of the private 
practice of the law officers of the Crown in England, the Law Times 
says, “It was not to be expected that the House of Commons would 
readily adopt the suggestion that law officers of the Crown should be 
required to decline private practice. The question was hardly 
seriously debated, whereas it in fact requires the greatest considera- 
‘tion. Another Parliament will not improbably be disposed to say 
that the position’of these members of the Government should not 
remain as it is, but the disadvantage attending, their withdrawal 
from the everyday life of the bar isa matter which must always 
weigh heavily.” l 

In this connexion we may observe that the law officers in 
India enjoy the same liberty of private practice as their brethren 
in Engħnd, and we would not desire the rule to be altered. We 
wish however to draw attention to a departure that has recently 
been made by Government, of allowing the Advocate-General (who 
stands somewhat in the position of the Attorney-General in Eng- 
land) to appear against the Crown in criminal cases. The practice 
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had always been the other way before Mr. Spring Branson obtained 
the permission of Government ta defend Bysani Rengaiya Chetti 
at the Madras Sessions some months ago. It may look ungracious 
in Government to refuse to a leading practitioner the chance of 
earning a handsome remuneration, but the Advocate-General, who 
in criminal cases tried by the Hizh Caurt, may, at any moment, 
have judicial duties to perform under S. 26 of the Letters Patent, i.e., 
of certifying that in his judgment there has been an error of law in 
the charge of the presiding judge to the jury, should not be permited 
to identify himself with the prisoner. Moreover the ex-officio 
adviser of Governmeut on questions relating to the reduction of 
sentences imposed by judicial tribunals and on the advisability of 
prosecutions, should not be placed in a position, which is likely to 
impair the value to be attached to his impartial opinion. We must 
therefore express our disapproval of the general sanction that 
appears to have been given to tke present Acting Advocate- General 
to appear for prisoners in criminal cases. 


*The International Association of Penal Law.—An Associa- 
tion called the International Association of Penal Law has been in 
existence for many years. The aims and principles of this inter- 
national organisation are as follows — 


I. The International Criminal Law Assoctation holds that 
crime and its repression should be considered from the social as well 
as from the juridical standpoint. It purposes the incorporation of 
this principle, and the consequenczs which flow from it, in the science 
of criminal law and in penal legislation. 


II. The association adopzs, as the fundamental basis of its 
labours, the following propositions :— 
1. The purpose of criminal law is the struggle against crime 
viewed as a social phenomenon. 
2. Penal science and penal legislation should. take into con- 
sideration the result of anthoropological and sociological studies. 
3. Punishment is one of the most efficacious means at the 


disposal of the State in combating crime. It is not the only means, 
It should not be separated from other social remedies, and especially 


_ from preventive measures. 


4, The distinction between habitual and occasional delimquents 
is essential in practice as well as in theory, and should be at the 
base of provisions of the penal law. 

5. As the administrations of criminal curts and of prisons 
pursue the same end, as the significance of the sentence depends 


\ 
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upon the mode in which ‘it is carried out, the distinction common ` 


in modern law between the repressive organs and the prison organs 
is irrational and hurtful. 


6. Restraint of liberty occupying justly the first -place in our 


system of punishments, , the association devotes special attention to 
all that concerns the improvement of prisons and allied institutions. 

7. With respect to punishments by imprisonments of short 
duration, the association considers that the substitution for impri- 
sonment of measures of an equivalent efficacy is possibe and 
desirable. 


8. With respect to punishments by imprisonment of long dura- 
tion, the association holds that the imprisonment should not depend 
only upon the results obtained by the penitentiary system. 


9. With respect to incorrigible, habitual delinquents, the 
association holds that the penal system should aim at placing such 
delinquents beyond the possibility of harm for as long a time as 
possible, and this independently of the gravity of the offence, even 
when there is merely a repetition of minor offences. 


-~ 


National branches of the union have been formed in almost 
all countries, to facilitate the work of the international body by dis- 
cussion of the different topics, and meetings are held ‘previously to 
the annual congress. Among* the members we find the names of the 
most eminent jurists and scientists of all countries. The merit of 
having founded the union lies principally with Professor Von Liszt, 
who is well-known in Europe by his learned treatise on criminal. 
Jaw and other works on penal law topics, and is also the chief 
editor of the standard German criminal law magazine (Zeitschrift 
fiir die gesammte Strafrechts wissenschaft). ‘The main question 
that occupied the attention of the association at the second meet- 
ing, held at Berne, Switzerland, in August 1890, were the treatment 
of minor and habitual offenders, which had been already criticised 
as needing reforms at the meeting in Brussels. The association 
then declared the greatest defect of the preseft system of treating 
habitual offenders to be a lack of classificatiow, the uniformity in 
the treatment of habitual and occasional offenders, and the abuse 
-of short sentences, which permit habitual offenders to return to 
society without sufficient protection of the latter. The main topic 
of the second meeting was therefore: How shall the law define 


incorrigible and habitual offenders, and what measures shall be 


recommended against this class of criminals. 


The very lively debate of this important subject showed the 
usefulness of the union. The scientists, representing - France, 
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Germany, and Russia, stood on so different grounds, that, if the 


‘association’ had no other aim but to give to the leading persons 


interested in criminal law an opportunity to exchange their ideas, its 
work would be of the greatest value. 
4 ; 


The resolution finally adopted by the association was 2 com- 
promise of the contradictory views of its members. It reads as 


: follows: There are offenders for whom, on account of their physica] 


and moral defects, the common reaction of ordinary punishment is 
insufficient.. To those belong the recidivistes, who must be counted 
among the degenerated or professional criminals. Special measures 
must be taken against these persons, according to the grade of their 
depravation and the danger they expose to*society.” 


In regard to juvenile offenders, the association resolved, after a 
very interesting discussion, that no prosecuting steps shall be taken 
against children, but criminal prosecution shall be substituted by 
measures of an exclusive educational character. A child shall not 
even be punished if it had the capacity of distinguishing between 
right and wrong. 


As the association holds that short imprisonment confirms too -` 


often men in criminal conduct, it discussed at its first and second 
meeting the various substitutes for this punishment. 


As one of such means, it recommended at the session in Berne 
that punishment by imprisonments of short duration can be re- 
placed by sentencing the offender to compulsory work without 
imprisonment. 


' Though the birthplace of the International Association is 
Brussels, the evidence of its vitality has been given at the second 
meeting at Berne. 


The interest aroused in all parts of the civilised world for this 
young body was unusfially great, and the increase of the number of 
members showed thft the foundation of such an organisation was 
timely. = 


*But better guarantees than all this outer success are the 
earnestness, the love for humanity, connected with the sense of 
justice, which unite its members to a strong body in ‘the sttuggle 
against crime. Indeed, when leaving the hospitable city in which 
the second meeting was held, and separating from the members 


of the association, every one of the attendants, though coming from: 
- different parts of the globe, felt as leaving long known, dear friends, 





NO Nua 
e v ìi 


I li; THE MADRAS LAW JOURNAL, `o oe 543° 


“There is also neither theoretical fanaticism nor vague idealism‘ 
to be found among the leaders of the union, but that noble spirit. 
which makes the: work of the association, as the president of the 
Swiss Republic said in his opening address, “ The dawn of a reform 
which will be distinguished in the history of criminal law, and there- 
fore, also, in the history of mankind.”—Medico-Legal Journal, 


The French Bar :—In the course of an Article on the French 
Bar in the July part of The Juridical Review, Mr. G. W. Wilton 
says :—“ The advocate is at all times free to accept or refuse briefs, 
save in criminal cases, where he cannot-decline the duty of defence 
when assigned to him by the court, for, in such cases, a refusal 
without valid excuse would render him liable to aa infraction of the 
Penal Code. The Code also, by the way, prohibits him from 


revealing secrets, sous peine Wamende,.................. No action 
for fees'is allowed. Some litigants taking advantage of this, | 
withhold honorarir,.................. Some members of the French 


Bar, particularly M. Mollot, give expression to views in refer- 
ence to the profession which, we fear, are rarely acted upon 
in France, Thus, an advocate is advised to abstain from 

accepting too great a number of cases, lest, surcharged with 
' business, he may become covetous, and in the long run suffer 

the loss of his abilities. M. Mollot tersely says that, in his opinion, 

this covetousness “ kills” talent, whereas an English lawyer would 
be apt to say that his forensic powers increase in ratio to his briefs. 

The Scottish Bar does not present a state of matters, so common at 
the English Bar, of-leading counsel accepting briefs in the no doubt 

sanguine expectation of pleading them, but with prospects, from the 
briefs they already hold, so remote as to deprive them of nedrly all 

hope of doing so. Solicitors, in this country, are much to blame for 

the system against which they complain so vehemently; but at the 

' same time, counsel in such positions, might do well to listen, if only 

in the interest of the junior Bar, to the kindly advice of the French 

authors on this point. Acceptance of certain cases may, say the 

French writers, puzzle the advocate, and in such a predicament, 

legal doubt will permit acceptance, where moral doubt, he is counsell- 
ed, will suggest the return of the brief; but as an observation of 

Pascal, ‘Combien un avocat bien paye d avance trouve-t-il plus 
juste la cause dont il est charge ?’ implies, the moral doubt is apt 
to menge into legal dubiety when fees accompany the brief, and so 

set a questioning conscience at rest. Patience is: another quality 

recommended to the French advocate, for, he is told, his profession 

is not an industry in accordance with which he may, like his English 

brother, regulate his consultations by the clock,” 
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*LANDLORD AND TENANT—ADVERSE POSSESSION. 


The decision reported in Senkaran v. Periasami' is one of 
importance as laying down a rule of law which will be of constant 
application. In that case, the Zamindar of Sivagunga sued the 
defendants, who were in possession paying porupbu since 1830 
under a gift from the then Zamindar, who was held subsequently to 
be a usurper. One of the questions argued was whether such pay- 
ment prevented the operation of the Statue of Limitations which 
would have otherwise barred the Zamindar’s right to recover 
possession. The learned judges held, “ that possession of a-limited 
interest in immovable property may be just as much adverse, 
for the purpose of barring a suit for the determination of that 
limited interest, as is adverse possession of a complete interest in 
the property to bar a suit for the whole property,” and relied on 
Madhava v. Narayana? As it appears to us that the authority 
cited does not fully support the conclusion, we shall refer to some 
of the leading cases on the point, and examine how far they support, 
or conflict with, the rule thus laid down. 


For the rule of English law on the subject, we may refer to 
President and Governors of Mag#alen Hospital v, Knotts® The 
facts in that case were these. The Governors of the Magdalen 
Hospital, a corporation within the meaning of 13 Eliz., Ch. 10, 
made in 1783 a lease of certain land of the hospital for ninety-nine 
years, at the rent of “ one peppercorn (if lawfully demanded),.” The 
lessees covenanted to indemnify the governors from all taxes, &c., 
during the term, and to surrender the premises at its end. Nothing 
was done till 1876 to avoid the lease or interfere with the persons 
holding the land. In that year, the governors brought an action to 
recover possession of the land thus leased.* It was held by the 
House of Lords that the lease was absolutely: void and- the claim 
was barred under 3 & 4 Wm. 4, Ch. 27, S. 2 as the right of the 
governors to re-enter on the land existed from the moment of the 
execution of the lease, and such right had not been enforced till 
then. But in so hglding, Lord Selborne observed, “ If any rent had 
been reserved and received, however small, the legal relation of a 
tenancy from year to year would have been created, and the Statute 
of Limitations could not have run.” The Lord Chancellor said, 
“My Lords, helding, as I do, that the lease of 1783 was absolutely 
void, the respondents, or those whom they represent, must be taken 
to have been in possession of the property from 1783 without any 
title whatever: and not having paid rent to the appellants, or in any 
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other way entered into the relation of tenants, there is nothing to 


prevent the full operation of the 2nd section of the Statute of 


Limitations, and the right of the appellants to recover the land is, 
in my opinion, effectually barred.” Lord Gordon declared that as 
the defendants “ have not paid rent to the appellants, or in any 
other way entered into the relation of tenants ” the appellant’s right 


was barred. So the Law Lords were unanimously of opinion that ; 
if any rent however small had been paid to the plaintiff, then the 


relation of landlord and tenant would have existed, and there 
would have been no bar, though such payments might have been 
‘made with reference to the title set up by the defendants. This is 
only in accordance with the general rule of law, that if a person 
not having authority to execute a deed, or having such authority in 
certain circumstances which did not exist, executes -a deed, the per- 
sons who are not bound by it may treat it as non-existent and sue 
for their right as if it did not exist. If the statutory period has 
elapsed, then they will have to prove that their claim is not barred, 
either by showing payment of rent, which, as their lordships 
observe, would establish the relation of landlord and tenant, or in 
some Other form. l 


It may be remarked that if a claim is not barred under the 
English Limitation Act, then it cannot be barred under the Indian 
Act; as under the former, the period begins to run from the date 
the tight of entry accrues, and adverse possession cannot begin 
under the latter till the accrual of such right. 


‘Turning now to the cases decided by the Privy Council, in 
Rajah Sahib Pershad v. Kishore Singh,'* their lordships hold that 
to plead limitation against a Zamindar, who claimed to recover 
possession, the defendant who set up a Mocurrery tenure must 
prove plaintifi’s knowledge of the title set up 12 years before suit. 
It is not an authority for the proposition that, if knowledge is 
proved, then the suit would be barred by limitation, notwithstand- 
ing any payment of rent. But it is presumably an authority for 
holding that it is open to a Macurreredar to pltad adverse posses- 
sion in certain cases. If the tenure was created atleast 12 years 
before the institution of the suit, and itis proved invalid, then the 
House of ‘Lords’ case would show that the suit would be barred, 
as the possession of the defendant would be without any title, 
What the effect of payment of rent would bs, was ‘not a matter for 
consideration in that case. In Shaikh Nujmoddeen Hossein v. 
Mr. Lloyd" the Calcutta High Court seem to consider that this 
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ruling conflicts with the principle that “ a title to be adverse must 
be such as is inconsistent with any title whateverin the opposite 
party,” and they further observe that “ the cases cited appear at 
first sight to go to that length.” We do not think so. What the 
House of Lords and the Privy Council hold in the two cases is 
that, where the title alleged by the defendant is found to be invalid 
and is repudiated by the plaintiff, then the plaintiff not being able 
to refer the defendant’s possession to any title consistent with the 
plaintiffs right to recover, the plaintlff’s claim after the statutory 
period is barred. The Privy Council’s decision is not only not 
opposed to, but.is strictly in conformity with, the rule that posses- 
sion is adverse, only when it is inconsistent with any title in 
plaintiff. Tekgetnee Goura Coomaree v. Mussamut Saroo Cooma- 
rec’ lays down the same rule as in Rajah Sahib Pershad v. Kishore 
Sing? already referred to. There a suit was brought on a ticca 
lease of 1851, the defendants claimed under a Mokurrure grant of 
1793. On the question of limitation their lordships were of opinion 
that the statute does not begin tc run until the Zamindar has had 
notice that title was claimed under the Mokurrure grant, though 
the plaintiff's Kabooleats were found forgeries. As in the other case, 
it was not necessary to consider whether the claim was barred, assum- 
ing notice and payment of rent. But seeing that the plaintiff's 
case was found to be false and his Kabooleats forgeries, it would 
seem to be a strong authority for holding that mere possession was 
not notice of the title alleged by the defendant. *In Ram Chunder 
Sing v. Madho Kumari?’ in which the question was whether 
the defendant held on a tenure, which the plaintiff was entitled to 
determine, limitation was pleaded, and the High Court held that 
tenure set up by the defendant being of a permanent character 
was adverse for a long period of time to the claim of the plaintiff 
and his ancestors, which was to resume the tenure at will, and that 
it was not the less adverse on account of the payment of rent, 
which was an incident of the tenure. ‘But their lordships of the 
Privy Council held that the stattte began to run only from 1873, 


when the plaintiffsthad notice of the defendant’s claim, and not ` 


before, and as the suit was brought within 12 years from that date, 
the suit was not barred. Here again, it became unnecessary to 
decide the question raised in Sarkaran v. Periasami*‘ and the inci- 
dental expression that the statute began to run from 1873 can 
hardly be taken to be an expression of opinion, assuming that the 
defendants continued to pay rent after 1873. 
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In applying the rulings of the Privy Council to the cases that 
may arise in the other Presidencies (the cases referred to being 
Bengal cases) it must be borne in mind that the tenure holders in 
Bengal, who pleaded limitation, ought to be considered really as 
proprietors of the lands claimed, and the Zamindar as being simply 
entitled to some jumma from the mesne proprietors. It is doubt- 
ful how far such cases may be tollowed when dealing with the 
relation of landlord and tenant. 


These are the important Privy Council rulings that may be 


referred to, in considering the Madras cases. - 


The earliest case decided by the Madras High Court is reported 
in Vairicharla Surya Narayana v, Patanjali Shastri. There 
a Zamindar claimed to recover possession of a village included in 
his Zamindari. It was in the possession of the defendant and his 
ancestors from before the year 1800. In 1807 it was resumed by 
the Zamindar, when the defendant’s ancestor sued to recover pos- 
session. ‘The Zamindar then contended that the grant was invalid, 
but the court found for the defendant’s father, and declared that 
the Zamindar could take possession only under a decree of court. 
In 1825 the estate was attached for arrears of peschcush, and the 
village was put in possession of the* Zamindar’s grand-mother, who 
then represented the estate, but on proceedings taken by the defen- 
dant, it was finally restored to him in 1857. 


The High Court observed that the ancestor of the defendant 
having asserted in 1807 against the ancestor of the plaintiff, ‘the 
title asserted in this suit, and the defendant having been left in 
peaceable possession till 1825, limitation had clearly begun to run 
in 1807, that it was impossible to treat the’ subsequent erroneous 
incorporation of the village with the Zamindari by the erroneous 
act of the Collector as in any way interrupting the operation of 
the statute, which had already begun to run. The High Court 
observed, “ It seems perfectly clear, upon plaintiff’s own case, that 
his suit is now and has long been barred by the Statute of Limi- 
tations.” “But” they added “the defendant in his written 
statement relies on the right to hold the village in perpetuity under 
a grant made before the date of the permanent settlement, subject 
to a Kattubadi or quit-rent payable to the plaintiff, the amount of 
which the defendant distinctly states that the plaintiff has received 
from him since 1857. With this defence on record, the plaintiff’s 
claim to eject cannot now be disposed of absolutely on the ground 
that it is barred by the Act of Limitations.” Here there was notice 
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of the claim in 1807, and yet the High Court held that there was 
no limitation on the ground that the defendant continued to pay 
rent and that the validity of the tenure set up by the defendant 
must be decided. They also hold that but for payment of rent the 
suit would have been barred by limitation. The case seems to be 
on all fours with the House of Lords’ case, and the conclusions 


arrived at are exactly the same. 


The decision of Sankaran v. Periasami! which has led to these 
observation seems to be in direct conflict with this case in Vairi- 
charla Suriya Narayana v. Patan jali Shastri? and also opposed 
to the case decided by the House of Lords. That decision purports 
to follow the case in Madhava v. Narayana? There the defendant 
wasin possession under a kanom tenure created in 1868 by the 
then representative of a joint Hindu family. The suit was brought 
to recover possession of the properties after 12 years from that 
date freed from the kanom on the ground that the same was not 
contracted for any purpose biading on the family. It was 
pleaded that the plaintiff was only entitled to? recover on the footing 
of the kanom. Mr, Justice Muthusami Aiyar held that the grant 
of the kanom was an alienation to the prejudice of the joint family 
and that if the kanom was legally inoperative and could be treated 
on that ground as non-existent, the respondents would have been 
in possession as trespassers, and such possession would be a suffi- 
cient answer to a claim to eject, when it has extended to more 
than 12 years, and Mr. Justice Hutchins also held that they were 
either trespassers or kanomdars, If trespassers, having continued 


in possession for 12 vears, the suit was barred. If kanomdars, 
then also the suit to recover must fail. 


It will be noticed that the reasoning is substantially the same 
as that of the High Court in Vairicharla Sur ya Narayana v. 
Patan jali Shastri’ and the House of Lords, i. e., if the plaintiff 
repudiates the -title under which the defendant is alleged to -hold 
and such title be found not to be available as a ground of defence 


‘against the plaintiff, then the plaintiff cannot rely on such allega- 


tion of title by the defendant to escape the operation of the Statute 
of Limitations and the defendant will be treated as a trespasser, 
This is all that was really decided and it was not necessary to 
decide anything more. But the reasoning will not hold goed, as 
observed in the two cases above cited, when the plaintiff can show 
from other evidence that defendant is nota trespasser, In Madhava 


1. (1890) I.L.R. 13 M. 467. 2. (1866) 3 M.H.C.R. 120. 
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v. Narayana’ if the kanom was inoperative, then the defendant’s 
possession would clearly be that of a trespasser, but if the kanom- 
dar had paid any rent, even though reserved under the kanom 
deed, then according to the other cases the relation of landlord and 


tenant would have been created and there would have been no 
bar. ` 


The cases relied on as authorities make -this clear. The two 
cases relied on and followed in Madhava v. Narayana! are reported 


in Dinomoney Dabea v. Doorgtpersad Mozoomdar, and Maidin 


Saiba v: Nagapa.’ The Bengal case explains very clearly the 
grounds upon which all these decisions proceed. In that case a 
maurast tenure was set up by the defendants, which was not 
proved. The question then raised was whether the defendants 


could rely on their possession beyond the statutory period found to. 


be, of trespassers, in bar of the plaintiff’s claim to eject. As Mr. 
Justice Mitter says, “An allegation of fact found to be untrue 
must be treated as such for all purposes of the suit; inasmuch 
as it would be obviously illogical and unsound to make one* and 
the same decision depend upon two states of facts diametrically 
opposed to each other. If we decide, as a matter of fact, that the 
defendants were trespassers, we cannot in the same case overrule 
the plea of limitation upon the assumption of quite a different state 
of facts, namely, that the defendants are the tenants of the plain- 
tiffs.’ The Bombay Court cites and follows the decision. The 
Bengal case was decided in 1873, The House of Lords’ case was 
decided only in 1879. 


- 


But the case Drobomoyi Gupta v. Davis! apparently supports 
the view taken in Sankaran v. Periasami. There the defendants 
were in possession of lands granted on a jungleburi tenure by R, a 
Hindu widow, who died in 1861. She was succeeded by her daugh- 
ters who had notice of the title under which the defendants held the 
lands. However they received the rent reserved under the original 
grant evidenced by a dowi, though they denounced the deed as a 
forgery. The question was whether the grandsons, reversioners, 
were barred because 12-years had elapsed from 1861. Receipt of 
rent by the daughters was relied on by the plaintiffs as showing 
ratification of the widow’s grant, in which case limitation would 
begin tę run only from the date the .reversioners succeeded to the 
inheritance, But the learned judges held that the plaintiff's suit 
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was barred notwithstanding such payment. The effect of such pay- 
ment as creating the relation of land:ord and tenant does not seem 
to have been considered. However on the facts this case supports, | 
as already said, the view in Sankaran v. Periasami, 


The result of the decided cases may be summarized thus :—- 


President of Magdalen Hospižal v. Knotts *; Dinomoney Dabea v. 
Doorgapersad®; Moidin Saibz v, Nagapa t; Vairicharla Surya 
Narayana v. Patanjali Shastri *; and Mabawa v. Nara yana? : 
these cases lay down that when the title on which the defendant 
holds is repudiated by the plaintiff and is found to be invalid, then 
the defendant must be treated as a trespasser, and if the statutory 
period elapse, the plaintiffs claim is barred. President of Magdalen 
Hospital v. Knotts? and Vairiciarla Surya Narayana v. Patanjali 
Shastri’ hold further that where rent is paid even though it may have 
been paid under the terms of the invalid deed, then the relation of 
landlord and tenant would be created and there is no bar of limita- 
tion. In the other three cases this question was not raised and 
decided. But the arguments relied on tend to such a conclusion. 
Sankaran 'v. Periasami, and apparently Drobomoji Gupta v. 
Davis" hold that though there? was payment of rent, the suit to 
recover would be barred by limitation. It will be seen from the above 
statement that in our opinion the judges in Sankaran v. Peria- 
sami! were wrong in considering Madhava v. Narayana "as sup- ` 
porting the view that even where there is payment of rent, the suit 
would be barred. 


The principle laid down in Sankaran v. Periasami and Drobo- 
moyi Gupta v. Davis" seems to be that where the defendants 
hold the lands to the knowledge of the plaintiffs on a claim, then, 


after the statutory period, the plaintiffs cannot get rid of that claim,, 


though such title was originally irvalid as against the ‘plaintiffs. 
The principle followed by the other cases seems to be that where 
the plaintiff can refet the defendant’s possession toa title consistent 
with the plaintiff’y right to recever, then the presumption will be 
raised that he holds under that ‘title not under the wrongful title 
which will be perfected by prescription,, the presumption of law 
always being that possession is legal or lawful and not wrongful. 
The matter therefore can hardly be said to be concluded by autho- 
rity. 
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Under English law the question of adverse possession is not 
now of much importance; there the question after 3 & 4, Wm. 4, 
Ch. 27, S. 2 being whether the statutory period has elapsed since 
the right of entry accrued. But before that time the question whether 
possession was adverse or not apparently depended upon a considera- 
tion of the fact whether the defendant’s possession was inconsistent 
with a freehold in the plaintiff. If the defendant’s possession was 
SO incompatible, then the possession was adverse and not otherwise. 
It is very doubtful whether this principle would be applied to India. 
It had its place in the Feudal system, but the observations of their 
lordships of the Privy Council in Maharajah Rajundur Kishwur 
Sing v. Sheopursun Misser,’ leave the question an open one. 
Those observations seem to imply that the defendant must claim to 
be the proprietor to have the benefit of the statute. 


Laws of Limitation are not founded on natural justice. They 
rest on expediency. Every system of jurisprudence has recognized 
the necessity of giving peace and quiet to those who have been 
in possession for a certain length of time, and in considering 
the scope and aim of the provisions of the Indian Limitation Act, 
*regard must be had to the peculiar circumstances of this country. 
It appears to us that there is no reason why a tenure-holder, or 


a tenant who has been in possession for a certain length of time, ~ 


should be required to prove the validity of his claim in a court of 
law. ‘The, peculiar considerations of the Feudal law apart, it would 
seem that the grounds which tell in favor of one who claims owner- 
ship in the lands, and who has been in possession for a certain 
time, peaceably, and openly asserting his right, equally apply to the 
case.of a man who claims only a limited interest—say for instance 
a tenure-holder, or a tenant who asserts a right of occupancy. 
Public policy certainly requires that they should be protected. 
In India, lands are generally brought under cultivation and capital 
is laid ott on land improvement more by the tenants than by the 
landlords. Legislation in India has proceeded*on the view that the 
Capricious eviction of tenants from their holdings is not beneficial 
to the public, and the fear that they are liable at any time to be 
evicted even after a long time is likely to operate on them to the 
detriment of improvement in cultivation. The matter is complicated 
by the joint family system. A defendant who claims only a partial 
interest*may find himself called upon after many years to defend 
his title against some member who has only. recently succeeded to 
the management. 


-~ 
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But this rule that long, peaceable, and open possession ought 
not to be interfered with, must of course be controlled in its opera- 
tion by certain other considerations which are applicable to a. 
claimant or plaintiff. It would be obviously unfair to deprive a 
man of his rights without giving him an opportunity to secure his 
claim from disturbance. The plaintiff must therefore have the 
means of preventing the growing acquisition of his opponent’s 
right. He must therefore have knowledge of his claim. He must 
have the power of prohibition, and it is only if he abstains from 
taking any steps in such circumstances that he ought to be held to 
be barred, that adverse possession should be held to run against 
him. 


Applying these principles to the case of a claimant like the 
plaintiff in Sankaran v. Periasami,' it has first to be observed that 
limitation cannot be said to run from the date of the creation of the 
tenure, as possession alone cannot be said to be notice to those who 
are entitled to succeed to the Zamindari. The Zamindar is entitled 
*to grant the lands on ordinary leases which are not detrimental to 
his successors. There is prima. facie nothing to show to the 
members of the family who would be entitled to succeed that the 
possession is held on a specific title. As the Privy Council observe 
in Ram Chunder Sing v. Madho Kumari? there could be no 
adverse possession when there was no dispute- or conflicting claim. 
Even after the death of the grantor, possession can hardly be said 
to be adverse, as his successor may well refer the defendant’s 
possession to an ordinary tenancy determinable on notice, if he 15 
in receipt of rent. Of course if there is no payment of rent, then 
the plaintiff would be put on enquiry. Ifthe successor has know- 
ledge of the claim advanced, or if the circumstances are such that 
knowledge, as a fact, may be presumed, and it further appears that 
he continued receiving rents, then it appears to us that his claim 
ought to be rejected either on the ground that payment og rent is 
only incidental to thg tenure under which the defendant holds the 
lands or on the ground of ratification. But even assuming that 
the junior members of-a joint family or those entitled to succeed 
the Zamindar had notice oi the claim, it appears to us that they 
should not be held to be barred. For it is not in their power to 
recover possession from the tenant. The grantor would be pre- 
cluded from impeaching his own grant and the conclusion that we 
arrive at, is that limitation would not run in the lifetime of the 
grantor, that it would begin to run only after his successor or any 
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of- his successors had notice of the particular claim set up, and 
that possession alone or payment of rent is not evidence of such 
knowledge. ; 


These conclusions seem to be borne out by the Privy Council 
decisions above referred to. ‘They do not go so far in favour of the 
landlord as Vairicharla Surya Narayana v. Patanjali Shastri’ ; 
nor so much against him as Sankaran v. Periasamt,” 


[Since the above article was penned there have been decisions 
affirming the view taken in the leading case which forms the subject 
of this article. See Thakore Fatesingji v. Bamanji A. Dalal’ 
Trimbak v. Shekh Gidam Zibani‘ and Subbayya v. Madduletiah “. 
In the case of a sale out and out (i.e.) where the right asserted is an 
absolute title there can be no difficulty. Where the right asserted 
is of a lesser interest as that of a mortgagee or a lessee, different 
considerations may arise. In the case of a mortgage adverse 
possession by prescriptive title may be acquired and that is the 
decision in the leading case discussed in this article. Even in such 
a case a question may arise where the property is an endowed 
property. Prior to the Limitation Act of 1908, article 134 provided 
a period of 12 years for recovery of possession of immovable 
properties conveyed or bequeathed in trust or mortgaged and after- 
wards transferred by the trustee or mortgagee for a valuable 
consideration from the date of the purchase. This article from its 
terms will apply to all kinds of trust property. As the period to 
be calculated was from the date of purchase it was held by the 
Judicial Committee that a purchaser meant only an out and out pur- 
chaser (i.e.) a person claiming title under a purchase or conveyance 
of the fee simple and that a mortgagee or lessee could not be re- 
garded as such a purchaser. Abhiram Goswami v. Shyama Charan 
Nandi.” This decision will cease to be of any importance after 
the Limitation Act of 1908 which provides 12 years from the date 
of transfer and not from the date of purchases. See Ishwar Shyan 
Chand Jin v. Ram Kanai Ghose,’ As regards leases of charity or 
endowed lands if the lease is void and the lessee under the void 
‘ lease paid rent the payment of rent created’ in law a tenancy 
from year to year. This presumption of tenancy from year to 
year will apply in the case of agricultural lands. See the observa- 
tion of Lord Selborne in President of Magdalen Hospital. v. 
Knotts, compare also Abhiram Goswami v. Shyama Charan 


e AA AA eS ee 
1. (1866) 3 M.H.C.R. 190. 5. (1907) 17 M.L.J. 469. 
a. (1890) I.L.R. 13 M. 467. 6. (1909) I.L.R. 36 C. 1003 (1014—15). 
8. (1903) I.L.R. 27 B. 515. 7. (1911) LL.R. 880. 626.” < 
4, (1910) 19 Bom. L.R. 208. 8. (1879) 4 A.C, 324, 
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Nandi. This last case was based upon a question of limitation. 
If there was only a tenancy from year to year created by payment 
of rent though under a void lease no question of limitation could 
arise unless the tenancy was determined :—ED., | 








HINDU LAW—THE RIGHTS OF A PURCHASER 
FROM A HINDU CO-PARCENER. 


In April Jast, a Full Bench of the Madras High Court for the 
first time decided in Rangasami v. Krishnayyan* a question of 
great importance in Hindu Law, the rights of a purchaser of family 
property from an undivided Hindu co-parcener. For a long time, 
the courts, both of *Madras and Bambay, have held that an un- 
divided member of a Hindu family may alienate for valuable 
consideration his share in the family estate or any portion of it. 
But the question did not till lately sharply arise for decision, what 
the rights of the purchaser are, in cases where, before he sues to 
enforce his rights under the alienation, owing to changes in the 
constitution of the family of his vendor, the share of the latter has 
increased or diminished since the alienation. Suppose for instance 
his share, which was one-fourth at the time of the alienation, is 
reduced to one-eight, or increased to one-half, at the time of the 
suit, by an increase or decrease in the number of the members of 
the family. Is the vendee entitled to the share of the vendor at 
the time of his purchase, or does the value of his purchase vary 
with the share of his vendor in the family property until he enforces 
partition ? The answer of the Full Bench of the Madras High 
Court is, that the share to which the purchaser is entitled is liable 
to change, and that if the co-parcener’s share is reduced subsequent 
to his purchase by the birth of new members in the family, the 
share to which the alienee would be entitled will also be reduced. 
Their lordships refused to decide whether the purchaser’s share 
would increase in the contrary case. With all possible respect for 
the learned judges who took part in the decision, we take leave 
to express our doupt whether the decision is likely to commend 
itself either to the profession or to the public in general. The 
frequency with which the question is likely to occur and the great 
importance of the decision render it necessary to subject it to 1 
somewhat close criticism. 


- Itis unnecessary for our purpose to refer to the facts 8f the 
particular case, beyond stating that it was one, in which the share 
of the co-parcener, who made the alienation, was reduced from one 


1. (1909) I.L.R. 36 C. 1003. 9. (1891) LL.R. 14 M. 408, 
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third at the time of the transfer to one-tenth at the time that the 
"vendee sued his vendor and his co-parceners to enforce his rights 
under the purchase. ‘The case came on at first before Handley and 
Weir, JJ. Those learned judges were inclined to think that the 


plaintiff was entitled only to = share in the property, but con- 
sidered this view inconsistent with an unreported case, Srinivasa v. 
Gurumurti, (S. A. No. 49 of 1888), in which a hypothecation by 
an undivided father was declared to be enforceable after his death 
against the family property to the extent of his share at the time 
of the hypothecation, though the father died before a suit was filed 


*to enforce the charge. Hence the necessity for the reference to the 


Full Bench. It was then heard by Collins C. J., Muthusami Aiyar, 
Parker and Shephard, JJ. The judgment of Collins C. J. and 
' Muthusami Aiyar J. was concurred in by Parker and Shephard J J. 
The principles enunciated in the judgment of the former are :—(1) 
“ According to the true notion of a joint Hindu family, no indivi- 
dual member of that family, while it remains undivided, can pre- 
dicate of the joint and undivided property that he, that particular 
member, has a certain definite share ;” his share is subject to con- 
stant change, depending oh the number of members in the family at 
the time. (2) “The purchaser who can only take what can be law- 
fully sold must therefore be taken to purchase an uncertain and 
fluctuating interest with the right of converting it at any moment 
after the purchase by partition into definite separate property.” 
The correctness of the former proposition is beyond dispute, but it 
is not always properly understood. With regard to the latter pro- 
position, their lordships rely so far as precedents are concerned, on 
a dictum in Vitla Butten v. Yamenammea' and apparently also 
on the reasoning in certain earlier decisions, where the question for 
determination was whether a Hindu co-parcener was entitled to 
alienate his share in family property at all. Let us first examine 
the former proposition, as we think that many a mistake is often 
committed by not properly understanding it, and as the judgment 
we are reviewing is materially based on it. Itis frequently stated 
both in text books and in decisions, that all thes co-parceners have 
a certain right in the whole of the family property, but no one of 
them can, prior to partition, assert that he has any specific share in 
it, though he is entitled to have all his legitimate expenses disburs- 
ed out of the family exchequer that in a joint Hindu family there 
are sharers, but no shares. Now what is the exact import of all 
this ? In one sense it is perfectly true that a co-parcener’ cannot 
predicate that he is owner of a specific share in family property, 








1. (1871) 8M. H.C. 6. . 
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because he cannot claim a specific share of the income, while the 
family is undivided. But it is equally certain that in another and 
very important sense, he does own a specific share. His share 
of the corpus at any particular time is perfectly definite and ascer- 
tainable. It is simply a matter of calculation depending on what 
other members there are in the family. If, for instance, it consists of 
A and B, with two* sons each, and three sons of C a deceased brother 
of A and E, A and B and each of their sons is owner of a ninth share, 
and each of C’s sons is owner of a ninthshare. If one of C’s sons die, 
the remaiting sons will own each a sixth share. The share is liable 
no doubt to change, but at any particular point of time, it is as certain 
and specific as that of any partner ina firm is!. In so far as the 
Income is concerned, the statement is quite true that there are no 
shares though there are sharers. It is also true in the sense that as 
the sharers change, their shares may increase or decrease, but it is 
not true, if it is meant to convey the impression that the sharers 
own only an indefinite share always’. If that were so, it would be 
impossible to make a partition between the sharers. 


We may now proceed to consider what the rights of an alienee 
are. It is perhaps unnecessary to state that the right of a CO-par- 
cener to transfer his share for value is an innovation of the British 
Courts, According to the strict principles of the Mitakshara, such 
a right was unknown. A single member could alienate family pro- 
perty in certain contingencies in the interests of the family, but an 
alienation of his own share for purposes of his own was in no 
instance allowed by the Mitakshara, (Mayne’s Hindu Law, S. 328). 
It is unnecessary to trace at length the manner in which the courts 
found their way to permit such alienations. The change was first 
introduced in favour of a creditor holding a mortgage from a co-par- 
cener. The reasoning which led to the change is well expressed by 
the Madras High Court in Palanivelappa Kaundan v. Mannaru 
Naikan*: “ As the co-parcener has contracted, he ought to fulfil 
his contract, he couldsif so disposed at any time, according to the 
doctrine of the Madras School, enforce a partition, and it is only 











1. [Partnership is a false analogy. The Joint Family is very distinct from a part- 
nership. This has been held over and‘over again, Nor can the share of a co-parcener be 
said to resemble that of a partner :—Eb. ' . 


2. Note :—This is only a question of language. The co-parcenars cannot be said 
individually to own any definite share. Hach has a share but what that share is 
definitely and whether he is entitled to any proverty can be predicated only at the time 
of partition. 

8. (1865) 2 M. H.C. 416, 
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to escape its effects by the allegation that his own deed was ultra 
vires, but compelled to give his creditor all the remedies to which 
he would himself be entitled as against the object-matter of his 
agreement.” The courts have refused to extend the doctrine in 
favour of volunteers, as there is no such equity in their favour, 
The question is—what is the result of this change, introduced by the 
courts? Does the alienee stand in the shoes of the co-parcener 
with all the advantages and disadvantages of his position, or does 
he acquire the right of the co-parcener, undisturbed by any future 
changes in the family, and any future *actions of its members? 
The view taken by the Madras High Court is that the purchaser is 
not unaffected by subsequent changes in the family | in cases, where, 
in consequence of them, the alienor’s share is reduced, but they 
seem inclined to hold, although,they did not decide, that where the 
alienor’s share is increased by the change in the family, the transferee 
cannot be allowed to benefit by it. Let us examine their argu- 
ments somewhat fully. 


According to ordinary principles of law, when a co-owner trans- 
fers his interest in the property owned by him jointly with others, 
the transferee acquires the interest of the transferor as it stood at the 
date of the alienation and subject to all the equities as between 
him and the other co-owners, but he is not affected by any future 
relations between them. If he alienates his interest in any of the 
partnership properties, his vendee must take, it, no doubt, subject 
to all claims as between him and his co-partners at the date of the 
aliénation, but neither the vendor nor the other partners can affect 
the vendee’s right by any transaction subsequent to the alienations. 
The courts have thus held that the interests of a partner in any of 
the partnership properties may be seized in execution, and made 
available for the payment of his creditors, Parvatheesam v. 
Bapanna. The alienation dissolves the partnership, and if the other 
partners continue the common business, it can only be referred to 
an understanding to form a fresh partnership. eA similar rule applies 
in the case of joint tenants in England. A joint tenant may alienate 
his interest, but the alienation works a dissolution of the joint 
tenancy. See Williams on Real Property, p. 167; see also S. 44, 
Transfer of Property Act and In Re Wilks, Child v. Bulmer? 
The nearest analogy to the interest of a Hindu co-parcener is fur- 
nishedeby that of a joint tenant in England, and the analogy 
is made closer by the newly recognised right of alienation in a 
Hindu co-parcener. Now, what reason is there for not following and 
applying in the case of a co-parcener’s alienation the principles that 


1. (1890) I.L.R. 138 M. 44. 2. (1891) 3 Ch. 59. 
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ordmarily obtain when a co-owner of property alienates his interest ? 
It would not be sufficient to say that it is opposed to the old prin- 
ciples of Hindu Law, because alienation by a co-parcener is itself 
quite opposed to the Hindu Law of the text-writers and commen- 
tators. A breach has been made in the’ Hindu Law and we cannot 
help introducing such changes as are required* by the breach. 
Those principles did not contemplate and can therefore have no 
application to cases of alienation by a co-parcener of his individual 
interest in the family property.. We must look for guiclance to 
rules regulating alienation by co-owners of their interests, where 
the alienation is permitted. 

The reason stated by the Full Bench for not following the 
ordinary law as to the rights of alienees is that what is purchased 
is itself indefinite until partition. As put by Handley and Weir, J.J., 
“He, who purchases the interest of member of an -undivided 
family in the family property, purchases that which is from its 
nature uncertain, and the purchase must always partake of the 
nature of a speculative transaction; but he knows perfectly well 
what he is buying, etc.” We have already attempted to analyze 
the meaning of the statement that the share of a co-parcener is 
uncertain, and if we are right in saying that it means no more 
than that though perfectly definite at the time, it is liable to be 
increased or diminished by future events, it is difficult to see how 
that could stand in the way of the purchaser getting the share of 
the co-parcener, as it stands at the date of the alienation. ‘There 
is the same kind of uncertainty in the’ case of a partner’s interest 
in the property of the firm, for while it may be very large at the 
time of the transfer by him, it may in’ consequence of subsequent 
losses become absolutely worthless afterwards, but the rule is that 
the alienation severs the partnership, and accounts must be taken 
between the alienee and the remaining partners, as they stand at 
the date of the alienee’s purchase, and no future transactions of the 
firm can affect him either for better or for worse. Similarly in the 
case of a joint tenarft, it may be said that the alienee ought to be 


. aware that his vendor’s right may be either lost by his death, 


or increased by the death of any of his joint tenants. Indeed the 
learned judges themselves admit that the principle enunciated by 
them cannot be applied in all cases. When pressed with the diffi- 
culty that if an alienee is to be affected by the changes in the 
constitution of the family after the alienation, it may happen that 
the alienee may-get nothing at all on account of the death of the 
alienor, their lordships say, “ the answer is that the interests carved- 
out by the sale vest in the purchaser at once, and that the vendor 
being competent to sell, his subsequent death is an event which 
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cannot divest the interest which has once vested.” Will not* the 


same answer apply when the share is simply diminished instead of 
reduced to nothing? It is not a question of vesting or divesting at 
all. It is the case of a vested interest which was once valuable 
turning out to be worthless by after events. If as their lordships 
hold, the estate taken by the purchaser is an uncertain one, liable 
to all the fluctuations of his vendor’s rights in the family property, 
how ts it possible to escape the conclusion that in consequence of 
the fluctuation, the purchaser is entitled to nothing. If, on the 
other hand, the interest vests in the purchaser at once, and cannot 
be affected by the subsequent event of the alienor’s death, why 
should it be affected by the subsequent diminution of the alienor’s 
interest by an addition to the number of members'in the family. 
Their lordships say, “ for the purpose of giving effect to his contract 
of sale, the purchase must_be dealt with, as if the seller were alive 
when the seller demands partition.” Why? It is impossible to 
answer the question satisfactorily from the point of ‘view of the 
learned judges, but if we adopt the principle that the alienee acquires 
the rights of the alienor as they stand on the date of the alienation, 
the difficulty does not arise. And why is.the share to be calculated as 
it stood at the death of the sharer? If it can go on diminishing 


while he lives, why should it not disappear by his death? It is_ 


difficult to see any legal basis for this position that the share should 


be ascertained not as it stands at the date of the alienation, or at > 


the date of partition but as it was at the date of the alienor’s death. 
Again, with reference to the difficulty, that if the share is liable to 
roduction, it must be taken also to be capable of being increased, 
when the number of members in the family diminishes, the learned 
judges say, “If it appeared that what was bargained and paid for 
by the purchaser was a specific share or quantum of interest, and 
not the vendor’s co-parcenery interest, such as it might be when 
partition was effected, it may be open to the vendor to say that the 
purchaser could not claim more than what he intended to buy and 
actually bought.” If the vendor can objeet to the purchaser 
getting more than he bargained for, why should pot the purchaser 


claim the whole of what he bargained for? ‘There can be no doubt — 


that a purchaser, in making up his mind as to the price he may 
pay for a co-parcener’s interest, will always have in veiw the value 
of the share if a partition took place at the moment of sale. It is 
not possible to make this distinction between cases where an in- 
definite quantum of interest is bargained for, and cases where a 
specific share is intended to be purchased. 
It is worth while noting that the learned judges who referred 
the case to the Full Bench did not agree with the Full Bench-in 
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declining to apply the rule, that changes in the family will affect 
the rights of the alienee to cases where the change operates in his 
favour. The learned judges say, “It was pressed upon us in argu- 
ment that if this be so, the purchaser might in some cases take 
nothing, for his vendor might die before anything was done to 
enforce the purchase, and also that if the purchaser is -o be liable - 
to have what he has purchased, diminished by changes in the 
family, he must also have the benefit, if such changes should in- 
crease the share of his vendor. 1t seems to us that both these con- 
sequences logically follow irom the legal position which the alienee 
occupies, and we do not see that they involve any absurdity, etc.” 


It is impossible to treat the purchaser as standing on the same 
footing as the vendor, because it would be impossible to confer on 
him the rights which his vendor had as a co-parcener. The latter 
has a right, if the kartha of the family, to manage the estate, part 
of which has been sold, but it will be impossible to hold that 
the purchaser also has the same rights of managing the property 
sold to him. 


The co-parcener has a right to be consulted when family pro- 
perty is about to be sold, but a purchaser cannot have such a right. 
See Ballabh Das v. Sunder Das,’ and Ganraj Dubey v. Sheozore 
Singh,?. Suppose the kariha, or the co-parceners determine to sell 
the property, a share in which has been already alienated by a 
co-parcener. If the alienee’s rights are quite indefinite until he 
obtains a partition and liable to alteration by the subsequent tran- 
sactions of the family, how is he to stop such a sale? If he cannot 
stop it, is he to lose the rights purchased by him? To take another 
case, suppose there are four co-parceners in a family, and they all 
agree to sell their shares (which then make up the whole oi the 
estate) to A, and suppose that after the sale but before A succeeds 
in getting partition and possession, other co-parceners are born. 
If the Fyll Bench decision is to be maintained, it would have to be 
held that notwithstanding that all* who were at the time interested 
in the property spld were parties to the sale, the purchaser is not 
entitled to the whole of the property. The result of the Full Bench 
view is that a purchaser is held to have none of the rights of his 
vendor, but is to be subject to all the liabilities and to suffer all the 
disadvantages that his vendor as a member of an undivided Hindu 
family is subject to, or has to suffer. It would be far more reason- 
able to hold that an alienation by a co-parcener is absolutely void 
than to maintain, such a position. 





1. (1877) LL.R. 1 A. 429. 9. (1880) I.L.R. 2 A. 898, 
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The decisions of the courts will be found on close ‘e: amination 
to have hitherto proceeded on the view that what passes to the 
purchaser is the estate of his véndor as it stands at the date of the 
sale, although the exact point in question did not arise for decision. 
Thus in Deendyal Lal v. Jugdeep Narain Singh, their lordships, 
speaking of the right of a judgment-creditor of a Hindu co-parcener 
to seize his debtor’s share of the family property in execution of 
a decree against him, observed that the position of the co-parcener 
in this respect is the same as that of a partner, and laid down that 
the share to which the execution-purchaser would be entitled was 
that which the co-parcener would be entitled to get by partition at 
the date of the alienation. Their lordships observed: “ The partner 
could not himself have sold his share so as to introduce a stranger 
into the firm without the consent of his co-partners, but the pur- 
chaser at the execution sale acquires the interest sold, with the right 
to have the partnership accounts taken in order to ascertain and 
realize its value. It seems to their lordships that the same prin- 
ciple may, and ought to be applied to shares in a joint and 
undivided Hindu estate; and that it may be so applied without 
unduly interfering with the peculiar status and rights of the co- 
parceners in such an estate, if the right of the purchaser at the 
execution-sale be limited to that of compelling the partition, which 
his debtor might have compelled, had he been so minded, before 
the alienation of his share took place.” A similar view was 
taken in Suraj Bunsi Koer v. Sheo Prosad Singh,’ where the 
Privy Council held that when a co-parcener dies after his share in the 
property has been attached*by his creditors, his right in the family 
property at the date of attachment remains available for the benefit 
‘of his creditor, the case being on the same *footing as one of aliena- 
tion. The same view was taken by the Madras High Court in Srini- 
vasa v. Gurumurti, (S.A. No. 49 of 1888) which was the cause of 
the reference to the Full Bench., 


In Mahabalaya Bin Parmaya v. Timaya Bin Appaya’ the 
Bombay High Court held that the purchaser becomes a _ tenant-in- 
common with remaining co-parceners and if so His right cannot be 
affected by the subsequent acts of his co-terants incommon. They 
say: “ What that interest was, and how the transaction could be 
made good, if at all, for the benefit of the purchaser of a co-parcener’s 
interest in a particular piece of land, forming but a part of the 
common property, would have to be disposed of, if he were seeking 
possession according to the principles laid down in the case of 


1, (1877) L.R. 4 LA. 247: LLB. 3 C. 193. . 2. (1879) L.R. 6 LA. 88, 
3. ` (1875) 12 B.H.G.R. 138. 
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Pandurang v. Bhaskar’ In the present case, however, the purchaser 
has got into possession, which he now holds with such an accom- 
panying right, as the judgment-debtor could have transferred to him. 
He is in therefore as a sort of tenant-in-common with his co- 
parceners, the plaintiffs. They are entitled to possession in common 
with the purchaser, and if this be refused, they may enforce their 
right by a suit for a share of the enjoyment, or for a definition in 
specie of the portions, in which each party is entitled to have for 
the future a sole interest. The same view was held in Babaji 
lakshinan v. Vasudev Vinayak,’ by West and Nanabhai Haridas, 
JJ. as well as in Kallapa v. Venkatesh Vinayak.’ See also Pandu- 
rang Anandrav v. Bhaskar Shadashiv,' and Vasudev Bhat v. 
Venkatesh Bhat’. 


We think, therefore, the right view is that as in the case of a 
partner, joint-tenant, or other co-owner, a Hindu co-parcener by 
alienating his share in any of the family properties, conveys to the 
alienee his share to which he would be entitled on partition at 
the date of the alienation. Thereis no doubt one important feature 
in alienations by a partner or a joint tenant which cannot be applied 
to alienations by a co-parcener. An alienation by the former puts 
an end to the partnership or the joint tenancy, not only as between 
the alienating co-owner and the others, but also as between all the 
remaining partners and joint tenants, But this is no necessary 
deduction from the right of the partner or joint tenant tc alienate, 
and is merely *based on convenience, and the rule might well have 
been otherwise, and does not apply, we believe, where the partner 
does not sell the whole of his interests in the partnership, but merely 
his rights in some particular propertv, or where his right in specific 
partnership property is attached by a court. On the whole we 
think there are no sufficient grounds for adopting the anomalous 
position of the Madras High Court. So far as the authorities are 
concerned, we are aware of none in favour of this view except the 
dictum in Vitla Butten v. Yainenamma, while several dicta of the 


` Privy Council and of the Bombay and Madras Courts are against 


it. The cases of Virasvami Gramini v. Ayyasvamti Gramini,®- 
and Venkatachella Pillay v. Chinnatya Mudaliar,’ cited in the 
Full Bench judgment do not seem to support the decision. The 
dictum in the latter case that the purchaser does not acquire “any 
specific portion of the joint family property but only his beneficial 
estate as an undivided co-parcener with the incidental right of 


1. (1874) 11 B.H.G.R. 72. 4.” (1873) 10 B.H.C.R. 139. 
a. (1876) I.L.R. 1 B. 95. 5. (1874) 8 M.H.C.R. 6. 
3. (1878) I.L.R. 9 B. 676. 6. (1863) 1 M.H.C.R. 471. 
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partition,” seems to us in connexion sith the context to mean only 
that if a co-parcener purports to convey a specific item of joint 
property, his intention will not be carried out by law to its full 
extent, and the purchaser will get only the alienor’s share in it with 
the right of partition. It does not indicate that the share remains 
uncertain until partition and is liable to be diminished by subsequent 
changes in the vendor’s family, as held by the Full Bench. 


[The question is concluded so far as the Madras Presidency is 
concerned by a recent Full Bench decision in Ramachandram 
Pillai v. Kalimuthu Chetti. There it was held that an alienee of 
the interest of an undivided co- parcener in a joint Hindu family was 
entitled to that co-parcener’s interest as it stood on the date of the 
alienation :—Ed.| 


` MITAKSHARA. 
NEXT THE CHAPTER ON (RELATING TO) PRAYASCHITTA, 
- THE SECTION ON IMPURITY. 


Salutation to Ganesa ! Salutation to Saraswati! Salutation 
to preceptors (elders), The duties essential (or usual) and occasional 
of persons belonging to the order of grihasthds (i.e., house-holders) 
have been Jese bad. The duties incidental to the quality (of 
royalty) of that special class of house-holders possessed of the 
attribute of anointment, etc. (as kings), have also been pointed 
out, The exceptions to those duties (obligations) -will now be 
expounded by a treatment of (the subject of) Asa ucha (or impurity) 


which is the cause of a diminution of competency for those duties 


By the word ésaucha is meant some peculiarity attached to men 
which is capable of being removed by (the lapse of a certain) time, 
* bathing, etc., and which gives occasion for the observance of 
the offering of funeral cakes, libations, ,etc,, and for the exclusion 
(prohibition) of sacred studies, etc. ; but not a mere incompetency 
for rites, because of the mention of impurity (age) i in the passa- 
ges such as “all the kinsmen (Bandhavas) are impure?” because 
here the word impure (ATE) is by usage not befng employed only 
(to denote) persons incompetent for rites such as those who are 
not Ahit&gnis,* who are Dikshitas,® etc., and because our know- 
ledge of the meanings of words is dependent upon our proficiency 








1. 1911) 21 M.L.J. 246. . 2. Such as protection of subjects, clemency, etc. 

8. Manu, Ch. V, S. 58.. 

4. i.e. those who maintain the sacred fire. A person who is nota Ahitagni is in- 
competent to maintuin the sacred fire. 

5. i.e. those who are under vows. A person under yow is not competent to do any 
act (Karma). 
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‘in (or our being perfectly conversant with) the usage of elders." 


Moreover, if the word ésaucha by reason of the demonstration ap- 
pearing from the prohibition of gifts, etc.. is to be taken as signifying 
also such incompetency, then in such a case it must, by zhe demon- 
stration appearing from the Vidhi relating to gifts of water, etc., 
also connote (or signify) such competency. This view should be 
disregarded as it is open to the objeczion of assigning different mean- 
ings to the same word.” 


The author now describes what should be done br safindas 
and others who are under asaucha or impurity. 


1,2. One should bury (a child) below two vears and 
should not offer any libations of water. Any other (who 
dies above that age) should be followed to the burning 
ground by kinsmen and should be cremated with the secular 
fire by (the kinsmen) reciting the hymns (Sukta’) and 
vedic verses (Gatha) to Yama. If invested with the sacred 
thread, he should be efficaciously cremated in the mode pre- 
scribed for an Ahitagni. 


One below two years, i.e, one who has not completed two years, 
This deceased child one “should bury,” i.e., dig a pit in th2 earth and | 
deposit it, z.¢e., one should not cremate it. Nor should one perform 
the exequial es such as libations of water, ete., prescribed with 
reference to deceased persons in the texts beginning with “ The 
kinsmen offer a libation of water once!” And such a child 
(deceased) should be decked with scents, wreaths, (covered with) 
unguents, etc., and should be buried in a clean place other than the 
burning ground and outside the village, and free from heaps of 
bone. So Manu says’: “ The kinsmen shall adorn * the corpse of 
a child below two and shall bury outside (the village), in a clean place 
free from heaps of bone. : For him (the child) cremation should 
not be performed and offerings of water should not be made. — 
Leaving him like a piece cf wood in the forest they should pass 

1. ‘The old translation is ““ because our knowledge of the meanings cf words is de- 


termined by their acceptation in the usage of elders.” 

2. The discussion here is this :—The word “ impure a (ATE) i is different from 
aafaa i.e the word Kala does not denot a person who is incompazent merely to 
perform a rite. You can’t say a person incompetent to perform the rite ig Asuddha 
(Aq g) aS you can say 2 person wao is Asuddha is incompetent to perform ‘tke rite of 
giving (libations of) water. 

8. A Sukta is to be distinguished froma Ric. The former is 2 whale hymn while 
the latter is a single verse of 2 vedic hymn. 

4. Yajnavalkya, Ch. ILI, 5, 5. 

5. Manu, Ch. V, Ss. 68, 69. 
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three days.” The meaning of the words “leaving him like a piece 


of wood in the. forest ” is this :—Just as people leaving a piece of 
wood in the forest become indifferent about it, so after leaving the 
child below two in the pit, (the kinsmen) should omit the sraddha 
and other exequial rites. The non-existence of Sraddhas, etc., accord- 
ing to usage (Achara), etc., is indicated by this illustration. And 
the child should be anointed with clarified butter and. buried by 
persons (kinsmen) reciting verses to Yama (thé God of Death), as 
it is ordained in the Yama Smriti that “one should bury the 
corpse of a child below two anointed with clarified butter in some 
place outside (the village) singing hymns to Yama and repeating the 
verses to Yama.” Other, ie., one who is other than he who dies 
below two, i.e., one who has passed two years and died. This child 
should be followed i.e., accompanied to the burning ground by juatis, 
ie, sapindas, and samanodakas led by the elders among them. 
From this text it is understood that in the case of children below 
‘two, following is not obligatory. He (one above two) should be 
followed and cremated with the secular, t.e., unconsecrated fire, if 
fire produced from the Arani stick produced for him is not avail- 
‘able, by the (kinsmen) reciting the hymn to Yama, beginning with 
Pareivamasam ' “ who has conveyed” and the verses addressed to 
Yama (the God of Death). If Arani sticks produced for him are 
available, he should be cremated with fire produced by the friction 
of the sticks and not with secular fire, as the Arani.is produced 
only for the purpose of performing things to be done (to the child) 
by fire. And secular fire refers to fire which is other than that of 
Chandalas, etc., and which is fit to be used. As Devala has said, 
“the fire kept by Chandalas, or in filthy places, or in a lying-in 
chamber, or by degraded persons or belonging to a funeral pyre is 
not fit for use by good men.” 


4 


And Laugakshi has laid down a special rule here: “One should 
make the offering of water in silence (i.e without mantras) and 
should perform cremation in silence (i.e without mantras) in the 
case of all whose tonsure has been performed, and * in other cases 
may perform both (cremation and offering of wafer) according to his 
‘own choice.” This is the meaning. In the period subsequent to 
tonsure, cremation and the offering of water should be invariably 
performed. In other cases also, ĉe., after namakarana (ceremony 
of giving a name to the child), even though tonsure has not 
been performed, both cremation and the offering of water 
may be silently (1e., without mantra) made with a view to 
promote the (spiritual) welfare of the deceased, (in other words) 


1. Taittiriya Aranyaka Prapataka, Ch. VI, Anuyake 1. 
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not compulsorily, Thus an option (is provided), Manu’ has 
also laid down a special rule here, “For one below (i.e, who: 
has not attained) three years, no offering of water should be .given 
by (kinsmen), But if the child has cut its teeth or if a name has 
been given (to the child) it may be done optionally.” The mention 
of water is intended to indicate cremation also, by association. 

As the words “ one who is below (i.¢., who has not attained) three” 
are used, the rule as to cremation and libation is understood (to be 
applicable to one) after three years even though tonsure is post- 
poned according to family usage. It should be understood from 
the text of Laugaksht that even in the case of one below three on 
whom tonsure has been performed, both (cremation and the offering 
of water) are enjoined. If invested with the sacred thread, i.c., 
if upana yana has been performed, he must be cremated only with 
secular fire in the method prescribed for (cremating) Ahitagnis® in 
the Grih ya ritual (governing the deceased). “ Efficaciously,’ ie., 
so as to secure benefit. The meaning is this. Whatever rite 
(among those prescribed for dhitegnis) has an effect of obvious 
utility must be adopted such as clearing the ground and sprinkling 
it (with water). But whatever is Œ no manifest utility need not be 
observed, as for instance, the arranzement to the sacrificial vessels 
in a particular way on the body of the corpse. So by the prescrib- 
ing of secular fire in the case of one who has been invested with 
the sacred thread and by the prescribing of cremation with the 
Grihya fire in the case of a house-holder who is not an dhitagni, 

the sacrificial fires, such as the dhzvaniya and the rest need not 
be observed as they are deprived of use (in such cases}. Cremation 
by a different fire is mentioned by Vriddha Yajnavalkya. “An dhi- 
tagnt should be duly cremated with three (sacred) fires? One 
(a house-holder) who is not an dhi#agni with one fire‘ and others 
with secular fire.” And fire and wood should not be caused to be 
carried to the burning-ground* by a Sudra. Because *Yama has 
declared :.“ He for whom a Sudra carries fire, grass, wood and 
oblations will always remain with che dead (without being gathered 
to the manes) and‘will be covered with sin.” So cremation should 
be performed after washing (the corpse) as it is said in the Smriti 
that one should cremate a corpse washed and decked with fine 
perfumes and wreaths. Prachéthgs has also said: “The corpse 


| 
Manu, Ch. V., 5. 70. 
ie., a Brahmin who has kept she sacred fire perpetually in a family :—Ep. 


/ 
i.e., the Garhapatya, Dakshinagni and Ahavaniya. 
AKA : 5. i.e., where the person who died is 3 dvija, 
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should be caused to be washed (first), then it should be honored 


with cloths, etc., by sons and others. One should not cremate 
a corpse naked but should always leave something as a gift.” By 


(saying) “ something as a gift” the meaning is one should leave a | 
portion of the cloth of the corpse to be given to those who live in 


(and are in charge of) the burning-ground. 


A detail has been laid down by Manu in the matter of carry- 


ing a corpse,’ “ One should not cause a Brahmin’s corpse to be 


carried by a Sudra while his relations are available. The oblation 
which is tainted by the contact of a Sudra is not conducive to the 
‘attainment of heaven.” Here no stress should be laid on the words 

‘while his relations are available Xas there is mention of the defect 
(or fault) of its not leading to heaven, etc. “One should carry 


(the corpse of) a deceased Sudra by the southern gate of the town, 


and of the dvijas (or twice born) by the western, northern and 
eastern gates respectively.” ? So also Harita: “ People should not 
carry a corpse with its face to the village.” If, in the case of death 
„abroad, the body is not available, an image (or figure) should be 
made from the (i.e., his) bones and even if they (1.e., the bones) are 
not available an image should be made in the manner described in 
the Saunaka and other Grihya rituals from the stalks of parna”? 
leaves and ‘the cremation ceremony should be performed (with 
reference to such image). And the impurity here is of the duration 
of 10 days and so on, because of the text of Vasishta ‘that if an dhi- 
tdgni dies abroad, the cremation ceremony should be again per- 
formed and the impurity is the same as in the case of (cremation 
of an dctual) corpse. In the case of one (deceased) who is not an 
Ahitdgni three nights (is the period of impurity). The image 
should (in his case) be made of flour well mixed with water and 
should be cremated by the kinsmen after saying ‘ Let him be an 
oblation to heaven’ by reason of the text (or passage) :—“ Thus 
having cremated the image of stalks of pari leaves, he remains 
impure. for three nights.” : 


kana) 


# The meaning (or summary of what has been stated) is this :— 
Before a name has been given to the deceased, burial only and no 
offering of water and the rest. Afterwards till three years of age 
cremation and offering of water are optional. After that till 
Upanayana, cremation and offering of water should be necessarily 
AA AA AA a Ta 


1. Manu, Ch. V, S. 104. 3. A kind of tree called also Palasa, 
2, Manu, Ch. V, S. 92. 4. Vasishta, Ch. TY, S. 36. 
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- performed but without mantra. (It is compulsory) in the case also 


of one whase tonsure has been performed before three. After 
Upana yana, however, after cremating in the mode prescribed for 
an -lhitdgni, all the exequial rites should be observed. Bui there 


"is a distinction. Inthe case of one who has been invested with the 


sacred thread, cremation should be with seculat fire. In the case of 
one (i.e., householder) who is not an Ahitdgni cremation should be 
with the Grih ya fire and there should be also such an arrangement 
of the vessels as may be possible. 


The author now Sie what should be after the Sams- 
kara (here, cremation). 


3. Before the seventh or tenth day, the Shain 
approach the water facing the direction of the sky appro- 
priate to the manes (i.e., south) and reciting the Mantra, 


“ Blaze up, O fire, and destroy our sins etc.’ ” 


Within “ the seventh or tenth day the kinsmen” (Jñatis,) t.e., 
the Sapindas and Samanodakas who are of the same gotra (as the 
deceased) approach the water facing the south and reciting the 
Mantra “ Blaze up, O fire, and destroy our sins, etc.” By approach- 
ing is meant approaching accompanied by the offering of water 
which is the object of such approach, because we find the rule about ' 
offering of water subsequently ° extended to the maternal grand- 
father, spiritual preceptor, etc. And this (offering of water) should 
be made on odd days as Gautama has said”: “The offering of 
water (should be made) on the 1st, 3rd, 5th and 7th days.” And 
this should be done after ablution (bathing) as it is stated in the" 
Saiatupa Smriti: “After commiting the body to the flames, 
they approach the water without looking back (on the corpse).”’ 
So special rules have been laid down even by Prachétas : “ The 
kinsmen of the deceased should enter the water in the order of 
seniority (of age) should not jostle (each other) and with their 
cloths represented by the holy threads * passing from over the 
right shoulder to the Jeft side should on the water’s * edge make an 
SHEHA of water (to the manes of the deceased) facing the south, 
north, or east, as the case may be, :n the case of Brahmins, Kshatri- 
yas, and Vaisyas, respectively.” In another Smriti the repeti- 
tion of the offering of water has been stated (to be necessary) on 
all those days during which the impurity lasts. As Vishnu says? : 





1. ‘Taittiriva Aranyaka, Prapataka VI, Anuvaka 10. > 

9. See tho next Sloka, t.e., Yajnavalkya, Ch; IIT, 8. 4. 

3. Gautama, Ch. XTV, S. 40. 

4. Another possible meaning for tho passage in italics is ‘' holy tnreads and’ 
cloths.’ 

5, Vishnu, Ch. XIX, S. 13. 
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“As long as the impurity lasts, they should offer water and Pinda : 


(i.e a ball of rice) to the deceased.” So it has been stated by 
Prachetas also : “ Day after day one should offer to the deceased 
handfuls of water. An increase should be made in the number (of 
such handfuls) till the pinda becomes complete.” The meaning is 
that the number of handfuls should be daily increased till the tenth 
pinda is completed. ‘Though the object of the Sastra is accomplish- 


ed by the observance of either of these two alternative rites, one- 


smaller and one greater yet it must be supposed that a superiority of 
benefit accrues to the deceased (from the greater rite) as (otherwise) 
a disposition to perform the greater rite which is more irksome 
would be unlikely and there would be the danger of the ordinance 
as to the greater rite becoming nugatory. A detail has been laid 
down by Vasishta': “ They should offer the libation of water with 
the left hand placed over the other.” 


The author now declares the extension, to the maternal grand- 
father and others who are not of the same gotra, of the libation of 
water which is distinguished by being offered only once and by other 
details as to the mentioning of the name, gotra and the rest which 
will be hereafter described. 


4. Thus (should be made) the offering of water to 
maternal grandfathers and spiritual preceptors deceased. 
To companions, to women who have been given away (and 
thus gone out of the family), to the sons of sisters, to fathers- 
in-law and to sacrificial priests, the offering is optional. 


The libation of water should be offered as a matter of course | 


(or necessarily) to’ maternal grandfathers and spiritual preceptors 
deceased, just as it is given to sagotra sapindas deceased “ Com- 
panions,” i.e., friends, * “ Women given away,” i.e., married, such 
as daughters, sisters, etc. ‘ Svasriya,” i.e., sisters’s son. Father- 
in-law isa well understood term. ‘ Sacrificial priests,” i.e., those 
who assist at a sacrifice. To the companions and others deceased, 
the libation of water is optional. Optional ljbation of? water, i.e., 
offering of water at one’s pleasure. If there is a desire for the 
-welfare of the deceased, water should be offered*and it need not be 
offered if there is no such desire. The meaning is that there is no 
- sin in omitting to do it. 

The author now lays down a subordinate rule (Gunavidhi) as 
to the mode of offering water. 


5. Once they offer the water silently om meen) of 
the name and the Gotra. 


— 


1. Vasishta, Ch. IV, S. 86, 
72 
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And the offering of water should be made thus. The sapin- 
das and the samanodakas should become silent ' and ‘pronounce 
the name aud gotra of the deceased and offer water only once 
saying, ‘ Let the deceased of such and such name and of such and 
such gotra be satisfied.’ -Or they may do it thrice ‘because of the 
text of Prachetas that one should offer thrice saying each time 
‘Let the deceased be satisfied.’ The daily increase of handfuls has 
been already stated (on account of the text of Prachetas). So the 
following detail also has been laid down by the same (Smriti 
writer), “Going to the bank of a river, and having cleansed him- 
self properly, he should first wash his cloths, and then take a bath; 
having bathed with his cloths on, he should take a stone and pure 
in body and devout in mind, he should offer 10 handfuls in the 
case ofa Brahmin, 12 in the case of a Kshatriya, and 15 in the 
case of a Vaisya. To a Sudra 30 handfuls should be offered. He 
should then enter his house. Ablution (Bathing). should be again 
undergone and he should cause the house to be purified.” 


The author now lays down a prohibition of the offering of 
water by some among the sapindas. 


Those who are Brahmacharis shall not make the offer- 
ing of water ; likewise, the degraded. 


Notwithstanding the existence of relationship Brahmacharis 
till Semavartana and degraded persons, i.e., those who have lost 
their fitness for the duties of the twice-born classes should not 
make the offering of water and the rest. After the period of Brah- 
macharya, he should make the offering of water to, and observe 
impurity on account of, those sæpindas, etc., who died before (i.e., 
during his period of Brahmacharya). As Manu says:? “An 
Adishti should not make an offering of water till the completion of 
his vow. *After completion she makes an offering and remains im-. 
pure for three nights.” <dishti signifies a Brahmachari or religious 
student as the rules * “though art a Brahmachrin, sip water (as 
prescribed for Achamanz,), perform the rites (prescribed), do not 
sleep by day,” etc.,"are enjoined (for the Brahmacharya stage of 
life). And this rule, the author will hereafter declare to be apoli- 
cable only to persons other than parents and the rest in connexion 
with the text ¢ ‘the spiritual preceptor, parents and teacher, etc.’ 
My preceptor (probably Viswarupz), however, expresses the fgllow- 


ing opinion :—An idishti is one who has undertaken some expia-~ ' 


tory rite. The prohibition of offering of water, etc., applies only 














1. i.e., Should not speak on other matters. 3. Aswaliyana Grihya Sutra I, S 223, 
3. Manu, Ch. V, 5. 88. 4. Yajnavalkya, Ch. IL, 9 15. 
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to such a person and the rule about offering of water and about 

impurity applies after completion of the vow which consists -in 
(here, in the resolution to perform) the expiatory rite. So the 
right to offer water has been prohibited to impotent people, etc. 
- Because it has been declared, by Vridht Manu: “ Impotent 
people and others, thieves, Vratyzs,-and men who do not conform 
to the rules of morality and religion should not make the offering 
of water. So also women who ate guilty of fceticide, those who 
seek injury to their husbands and women who are addicted to 
liquor.” 


Having mentioned the prohibitions as regards the class of 
persons who may not offer the libation of water, the author pro- 
ceeds to lay down to whom the libation of water should not be 
offered, i 


6. Heretics, men who have not embraced any order, 
of life, thieves, women who murder their husbands, dissolute 
women and others, women addicted to liquor, and women 
who commit suicide, are not entitled tothe observance (by 
relations, etc.) of impurity or of the ceremony of offering of 
water. 


“ Heretics,” i.e., those who wear marks contrary to the Vedas 
such as human skulls and others. “Men who have not embraced 
any order of life,” i.e. those who though competent to do so, 
‘have not adopted any particular- order of life. “ Thieves,” i.e., 
those who steal gold and other precious things. “ Wonen who 
murder their husbands,” i.e., those who kill their husbands. 
“ Dissolute women,” i.e. women of loose lives. By the use of the 
words “and others” women guilty of foeticide and of the murder of 
Brahmins are also included. “Women addicted? to liquor,” i.e. 
_ women who are given to drinking that liquor which is prohibited to 
“them. “Women who commit suicide,” i.e., those who give up 
their lives by the use of poison or fire, or by drowning or hanging 
themselves, or by other means. ‘These, t.e., heretics and’ others, 
deserve neither the observance of impurity, to be mentioned here- 
after, for 3 or 10 nights, nor the offering of water and other exequial 
rites. The word Bhajana means those who.cause others to observe 
something (such as a rite or impurity).. These never furnish an 
occaston to sapindas and others for (the observance of) impurity, 
etc. Hence the text is intended to point out that on the death of 
these persons, the offering of water and other rites should not be 
done by the sapindas. Here (i.e., in the text) with regard to the 


words “ women addicted to liquor,” etc., it has to be observed that 
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no stress is intended to be laid on the particular gender, AYA 
gender is among the things which are not intended to be empha- 
sized accarding to the saying “ gender, number, place and time and 
the result (good or bad) of actions these five, those learned in 
Mimamsa declare, are not intended to be laid stress on.” 


P. S. SIVASWAMY ATYAR. 


(To be continued.) 


CRITICAL NOTES. 


Kasim v. Ayishamma,I.L.R.,15 M. 60. Limitation Act, Art. 
123. In this case Parker and Wilkinson JJ., held that a suit by a 
Mahomedan for a share of the property of an intestate against the 
other sharers even though the plaintiff had- remained in possession 
with the defendants jointly, fell within Art. 123 of the Limitation 
Act, and was consequently barred, having been brought more than 
12 years from the death of the intestate. The decision appears to 
us to be questionable. We shall examine it at some Jength, as the 
meaning of the Article appears to us to have been misunderstood. 
We may siate at the outset that we agree with their lordships that 
Art. 127 does not ordinarily apply to a suit between Mahomedans, 
for, unless by special custom, there can be no joint family in their 
case. To this extent we are in accord with the ‘decision of the 
Allahabad High Court in Amme Raham v. Zia Ahmad’ [See 
also upon the same point Mahomed Akram Shaha v. Avarbi Chow1- 
rami;? Poyran Bibi v. Lakhu Khan.” But see Abdul Rahim 
v. Kirparam Doji* following Bavasha v. Masumsha*® and Patcha 
v. Mohidin® Cf. Bhavasad v. Paktmin.’ Mahomedans are held 
to come within the purview of S. 4 of the Partition Act IV of 1893. 
See Sultan Begum v. Debi Prasad*:—Ep.] The decision in 
Bavasha v. Masumsha,> seems to have been arrived at without 
the attention of the court, having been drawn to the fact that 
the words of the Artitle as printed in the Act are ‘ joint-family 
“property with thg hyphen between the words ‘ joint ’ and ‘ family,’ 
We cannot therefore speak of exclusion from the property of the 
joint family in the case of Mahomedans, ordinarily. The. question 
then is, has Art. 123 any application? ‘Art. 123 is as follows :— 
‘For a legacy or for a distributive share of the property of an 
intestate, 12 years from the time when the legacy or share is payable 





1. (1890) I.L.R. 13 A. 282. l 5. (1889) I.L.R. 14 B. 70. 
9. (1895) I.L.R. 22 C. 954. 6. (1891) I.L.R. 15 M. 57. 
3. (1901) 7 C.W.N. 155 (157). 7. (1898) I.L.R. 23 B. 137 (140). 


4, (1891) L.L.R. 16 B. 186 (189). 8. (1908) I.L.R. 80 A. 324, 
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- or deliverable.’ The question is, was the suit which their lordships 
had under consideration a suit for a distributive share of the pro- 
perty of an intestate within the meaning of the Article? A suit by 
one sharer against the other sharers of an intestate’s property is 
not a suit for a distributive share; compare the use of the words 
“« distributive share’ in Ss. 26 and 42 of Act X of 1865. The 
sharers sued have no duty cast upon them by the law to distribute 
it. It is the executor or administrator who is charged with the 
duty of administering the estate that has to distribute the shares. 
And the words of the third column of the Schedule, ‘ when the 
legacy or share becomes payable or deliverable,’ make the meaning 
clearer. The words ‘payable’ and ‘ deliverable ’ relate respectively 
to ‘legacy’ and ‘share.’ In a suit for a share the time begins to 


run when the share is deliverable. We would draw attention to. 


the use of the word ‘ deliverable.’ The co-sharer who is sued has 
“no duty to deliver the share to the plaintiff sharer. The share is 
deliverable by the executor or administrator. It seems therefore 
that the Article applies ` to a suit by a person claiming a share of 
an intestate’s property, instituted against the administrator or other 
legal personal representative charged With the duty of administering 
the estate. Indeed if the meaning of the Article wére as stated by 
the learned judges, there would be no necessity for the use of the 
words ‘ distributive,’ or even of the words “for a distributive share,’ 
and ‘ payable or deliverable.’ The Article would convey the same 
meaning if it stood thus, ‘ for a legacy or for a share, of a residue 
bequéathed by a testator, or of the property of an intestate, 
12 years from the time when the legacy or share becomes due.’ 


The history of eens in England and in this country tends 
to support tte view we have put forward, 3 & 4, Wm. IV, Ch. 27, 
S. 40 (now re-enacted in 37 & 38 Vic. Ch. 57, S. 8) enacted inter 
alia that, ‘no suit shall be brotight to recover any legacy but 
within twenty years next after a present right to receive the same 
shall have accrued to some person, etc.’ Asus by a devisee of land 
for the recovery of it against the heir, for example, fell within S. 2 
(now re-enacted in 37 & 38 Vic. Ch, 57, S. 1) of that statute. A 
legacy, however, the right to which as against an executor possess- 
ing sufficient assets of the testator, to satisfy it, has accrued, but is 


not sued for as a legacy out of such assets within twenty years after- - 


*wards will be lost, see Sheppard v. Duke, and Christian v. 
Devereux? A share of residue bequeathed by a will was held 
to be a legacy within the words of S. 40 above quoted Prior 








7, 


1. (1839) 9 Sim. 567: 59 Eng. Rep. 477. 
2. (1841) 12 Sim. 264: 59 Eng. Rep. 1133. 
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v. Horniblow.' The statute 23 & 24 Vic., Ch. 38, S. 13 extended 
the scope of S. 40 already referred to, to ‘suits for the recovery 
of the personal estate or any share of the personal estate of 
any persan dying intestate, possessed by the legal personal repre- 
sentative of such intestate.’ As under the English law the per- 
sonal estate vests in the executor or administrator of the deceased, 
the person possessed of the personal estate as the legal personal 
representative is the executor or administrator, and the section 
enacts that in actions against him for a share of personal estate 
the limitation prescribed shall apply. The action by a devisee of 
land, (there are no sharers under the English law of the zeal pro- 
perty of an intestate), fell as before under S. 2 of 3 & 4, Wm. IV, 
Ch. 27. In this state of the law in England, Act XIV af 1859, 
was enacted in this country which by Cl. 11, of S. 1 pro-ided for 
suits for a legacy ; but it was Cl. 12, which speaks of ‘ suits for the 
recovery of immoveable property or cf any interest in immovable 
property,’ that applied to a suit for a share in iminovable >Droperty 
left by am intestate; see Treepoorasoondery Dossee v Deben- 
dronath Tagore” Art. 122 of Act IX of 1871, adopted the en- 
larged interpretation put upon the word ‘legacy’ in the English 
Act so as to include a share of the residue, (vide Tre-foora- 
soondery Dossee v. Debendronath Tagore? and the addition 
made by 23 & 24 Vic., Ch. 38, S. 13.) It runs as follows ‘For a 
legacy or for a distributive share of the movable property of a 
testator or an intestate.’ The Indian legislature dropped tie words 
‘possessed by the legal personal representative of such iatestate,’ 
and it appears to us thet the sense of those words was retained 
when, in speaking of the time from which the period was to run, it 
said ‘when the share becomes deliverable,’ że. by such legal per- 
sonal representative. Act XV of 1877 made a further advance. 
It improved the wording of the Article and ommitting the word 
‘movable’ extended its scope to suits for shares of immoveble pro- 
perty as well. The improvement consisted in using the werds “for 
a share of the residue bequeathed -by a testator’ insteac of the 
words ‘for a distributive share of the movable property cf a tes- 
tator.’ But it does not appear to us that any further change was 
contemplated, so as to include suits against co-sharers for a share 
of an intestate’s immovable property. The inclusion of suits for 
a share of immovable property was necessitated by the Indian 
Succession Act, S. 179, which vests the property of an intestate 
whether movable or immovable in the administrator who is charged 
with the distribution. ‘This departure made by the Indian Succes- 
sion Act from the English “law required the change in the wording 


1. (1836) 2 Y. & C. Elx. 200. 9. (1876) I.L.R. 2. C. 45. 
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of the Art. 123 so as to include suits against administrators for a 
share of immovable property. 


Any suit by an ordinary sharer of immovable property out‘ of 
possession, against his co-sharers in possession, falls within Art. 
144. The decision of the Privy Council in Ramalakshamma v. 
Ramanna, is in support of this view. It follows that so far as 
the case under consideration of Parker and Wilkinson JJ. was 
one for a share of immovable property, it fell within Art. 144 of 
the Limitation Act; but as the possession was not adverse accord- 
ing to the finding of the courts, the suit was maintainable. 


Turning to the decisions and the opinions of text writers on 
the meaning of Art. 123, we find that our view receives support. 
Mr. Mitra says in his notes on this Article, ‘The defendant in a. 
suit under Art, 123 is the executor or administrator of other repre- 
sentative of the estate of the deceased ; and the plaintiff claims the 
property as a legacy or distributive shite? Dr. Whitely Stokes 
writes in his Anglo-Indian Codes, ‘ This Article applies only where 
the legacy or share is sought to be recovered as such froin a person 
bound to pay it, because he represénts the estate of the deceased 
testator or intestate.’ In [ssur Chunder Doss v. J ugeut Chunder 
Shaha,” which was a suit by the purchaser from a legatee of mov- 
able property bequeathed to him, against a person in possession of 
it under an order of court subsequently cancelled, White and Mac- 
pherson JJ. held that “Art. 123 applied only to cases in which 
the property sought to be recovered as such from a person who 
was bound by law to pay such legacy either because he was the 
executor of the will or otherwise represented the estate of the tes- 
tator’ [See also Umardaraz Ali Khan v. Wiliyat Ali Khan? 
—Ebd.| In Sithamma v. Narayana,’ Muthusami -Aiyar and 
Parker JJ. held that a suit by one of the daughters to recover her 
4 share of her mother’s movable Stridianam property in posses- 
- sion of the son after the death of the mother did not fall within 
Art. 123, as it was applicable only to cases In which the defen- 
dant lawfully represented the estate of the deceased. Even treat- 
ing theson as an executor de son tort, their lordships refused to apply 
Art. 123. Whether they are right or wrong in this, as to which, 
see per contra Webster v. Webster,’ we think the decision would 
have been the same even if the property had been in the possession. 
of the other daughters entitled to share with the plaintiff, instead 
of the son whose possession was tortious. 





1. (1886) I.L.R. 9 M. 482. “3. (1896) I. L. R. 19 A. 169 (170). 
9. (1882) I. L. R. 90.79. 4, (1889) I. L. R. 12 M. 487, 
5. (1804) 10 Ves, 98: 32 Eng. Rep, 778. 
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It seems to us therefore that the words ‘ suits for a distributive 
share of the property of an intestate’ in Art. 123 apply only to claims 
“against administrators, who, as under the Indian Succession Act, are 
charged with the duty of administering the estate of the deceased. 
The construction put upon the Article by the learned judzes of the 
Madras High Court would render it unsafe for the heirs of a 
Mahomedan to enjoy the property of the deceased, together, as one 
of them turned out of possession more than 12 years after the death 
of the intestate cannot meintain a suit for his share of the property. 
Such a result could hardly have been within the contemolation of 
the legislature when Art. 123 wes enacted. [The Madras High 
Court in a recent Full Beach case decided that the proper Articles 
applicable were 120 and 144 according as the property was 
moveable and immoveabie. Under the Mahomedan Law in the 
case of an intestacy the estate vested in the heirs as tenants in 
common, Art. 123 which presupposed a legal duty on the part of the 
deferidant in possession to make a distribution cannot be applicable 
to such a case. See Khadersa Hajee Bappu v. Ayissa Ummah :' 
—ED.]. 








* NOTES OF INDIAN CASES. 


Yesu Ramji Kalnath v. Balkrishna Lakshman, I.L.R,, 
15 B. 583. Adverse possession is treated with exceptional 
indulgence by the-Indian Limitation Act in the case of those 
who purchase property from trustees and morigagees. At the 
expiry of 12 years from the date of the purchase, the right 
of the owner to recover possession against the purchaser becomes 
barred. Bona fides is not necessary in the purchaser to entitle 
him to the benefit of the article, but the purchase must be of 
the absolute estate and not of the mortgage right? In the 
words of the Privy Council in Radanath Doss v. Gisborne, “ It 
(i.e. purchaser) cannot be a person who purchases a mort- 
gage as a mortgage, because that would be *merely, equivalent 





è 1. (1910) 20 LI.L.J. 288. 

2, After the decision of the Judicial Committee in Abhiram Goswami vy. Shyama 
Charan (1909) I.L.R. 86 C. 1903 (1014 & 1015) it is not useful to refer to the Indian 
cases which held:the other way. A few of taem, however, may here be given. See 
Behari Lal v. Mahammad Mattaki (1898) I.L.R. 90 A. 482 Per Banerji J. at pp. 489, 
490. But see Aikman J. contra at p. 492. See also Husain Khuman v. Husain 
Khan (1907) I.L.R. 29 A. 471 ab p. 478 where ths court holds that the vi8w that a 
mortgagee is a purchaser within the meaning of Art. 134 is well-settled law; Maluji 
y. Vithu Fakirchand (1896) I.L.R. 22B. 225; and Manavikraman v. Ammu (1910) 
LL.B. 24 M. 471. But see contra Pandu v.\Vitaw (1894) 1.L.R.19 B. 140; per Davies J. 
in Manavikraman vy. Ammu supra :— ED. 

3. (1874) 14 MILA, 1 (15). 
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to an assignment of a mortgage; it would be the case of a person 
taking a mortgage with a clear and distinct understanding that it 
was nothing more than mortgage. It, therefore, must mean, in 
their lordship’s opinion, some person who purchases that which 
de facto is a mortgage upon a representation made to him, and in 
“the full belief that it is not a mortgage, but an absolute title.” It 
is perhaps difficult to see the distinction between this definition of 
a purchaser as laid down by their lordships, and a bona fide pur- 
chaser. The Bombay judges were of opinion in Yesu Ramji 
Kalnath v. Balakrishna Lakshman’ that bona fides were not neces- 
nary for the application of the article, and said that the Privy Council 
meant by a purchaser, ‘ a purchaser of the absolute title as distin- 
guished from a mere assignee of the mortgage.’ But the definition 
of their lordships involves an absence of notice that what is pur- 
chased is only a mortgage right. Possibly a distinction may be 
made that bona fides require that the purchaser must make reason- 
able inquiries about the title of his vendor, while actual absence 
of knowledge that the title is only a mortgage right will be enough 
to give one the benefit of the article. The Bombay High Court 
decided in the case under notice that the expression ‘ purchaser’ 
includes a mortgagee, following an unreported decision of the 
Madras High Court. A somewhat difficult question may arise in 
connection with the article. Suppose a mortgagee for a term of 
30 years sells the property as his own, can the mortgagor sue the 
vendee before the expiration of the mortgage term? Could not 
the vendee plead that his title is good for the term of the mortgage 
although he purported to buy a larger estate? Can the mortgagor 
wait till the time fixed in the mortgage-deed expires? Would he 
not then be met.by the answer that he was barred at the end of 
12 years from the mortgage? The question actually arose in the 
Madras High Court in S. A. No, 492 of 1890. The court, Muthu- 
sami Aiyar and Parker JJ., held the mortgagor was entitled at 
once to sue the vendee. 


Krishnanath Narayan v. Atmaram Narayan, I.L.R., 
15°B., 543. Sarjent, C.J., and Bayley, J., held th this case that the 
rule that a bequest to a class, some of whom are not alive at the 
death of the testator, cannot take effect even with regard to those 
‘who are alive at his death, does not apply to a case where what is 
bequeathed to the class is the right to live in a house. The principle 
underlying the rule invalidating such bequests, is that the benefit 
to be enjoyed by each of the class is not definite at the date of the 
bequest, it is to be ascertained at a future time with reference to 





1. (1891) L.L.R, 15 B. 533. 
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the number of persons composing the class. It will aot apply 
therefore to ‘the right to live’ when the benefit to be enjoyed by 
each of the donees does not depend on the number of persons in 
the class, but is a distinct and independent right. Their lordships 
expressed no opinion on the point whether the rule in question 
applies at all to gifts and bequests by Hindus. 


Patel Vandravan Jekisan v. Patel Manilal Chunilal, 
LL.R., 15 B., 565. The theory of bona fides in adoption by a 
Hindu widow enunciated by the Privy Council in the Ramnad 
Case.’ has been correctly’ *understood by few and has commanded 
the approval of fewer still. The Madras High Court applied it in 
Rajah Vellanki Venkata v. Venkata Rama Lakshmi,? but the 
Privy Councll explained their previous judgment to mean, not that 
the adoption should be made by the widow bona fide wi-h a desire 
to benefit the soul of her husband, but merely that the consent of 
the sapindas of the husband should be obtained by the widow 
honestly. ‘There can of course be no doubt that consent to the 
adoption obtained by corrupt means is no consent and an adoption 
made with consent so obtained will not ‘be valid in law. The 
Bombay High Court held in the case under notice that the fact 
that the adoption took place during the last illness of tae widow, 
shortly before her death, on an inauspicious day, eight years after 
the death of her husband, does not show that the adoption was not 
made bona fide. They held that a widow in making an adoption 
must be presumed to do so irom proper motives. It is submitted 
that the correct rule is, that where the widow has‘the right to adopt, 
and the consent of the sapindas, where necessary, has been ob- 
tained, the courts ought not to go into the motive of the widow at 
all in making the adoption. It is contrary to ordinary principles 
of law to do so, and an inquiry into her motive must in the large 
majority of cases be both difficult and irksome, . 

[It will be found that in Bombay Presidency there has been a 
gradual leaning to the view that the presumption is irrebuttable. 
In Mahabaleshwar v. Durgabai* while the question was left open 
it was held that the fact that the motives of a widow were of a 
mixed character (as that the widow made terms for herself with 
the natural father) would not rebut the presumption. In Bhimawa 
v. Sangawa * that the fact made the adoption with the object of 
defeating her co-widow’s claims to share did not render the adoption 
invalid. In Ramchandra v. Mulji Nanabhai® it was held by a Full 
a ene Baka 


1. (1868) 12 M.I.A. 397. 3. (1896) I.L.B. 23 B. 199, 
3. (1876) LLR. 1 M. 174. 4, (1896) 1.L.R. 22 B. 206. 
5. (1896) I.L.R. 29 B. 558. 
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Bench that in the Bombay Presidency the motives of a widow 
having the power to adopt were irrelevant. Per Candy, J. in 
Lakshmibai v. Sarasvatibai’ — ED. | | 


The case laid down also that in the Bombay Presidency, where 
the consent of the husband is presumed, the fact that the husband 
is in law a minor, is no ground for not making the presumption. 
The question is merely whether the deceased husband had attained 
the age of discretion, and if he had done so, the presumption will 
arise. ; 

The court held also that the statement of a person as to the | 
existence of a public custom is not admissible under Cl. 4 of S. 32 
of the Evidence Act (when, his evidence cannot be procured without 
great delay or expense), when the existence of the custom is not 
merely a relevant fact, but a fact in issue, S. 32, , permitting such 
evidence only when it relates to a ‘relevant fact.’ It is difficult to 
see why the evidence should not be admissible as much in the one 
class of cases as in the other. The reason of the rule seems to. 
apply equally to both classes of cases. We are slightly inclined to 
doubt the correctness of the decision. 


Appu v. Raman, I.L.R. 14 M., 425. Clause (b) of S. 56 of 
the Specific Relief Act prohibits the granting of an injunction “ to 
stay proceedings in a court not subordinate to that from which the 
injunction is sought.” Parker and Wilkinson JJ. held that the 
clause is not applicable where a party seeks to restrain another 
from executing a decree, if no application for the execution has yet 
been made. The expression ‘ proceedings’ means ‘ pending pro- 
ceedings’ and when no steps have been taken to execute, the 
injunction against execution is not one to stay proceedings, The 
injunction sought was to restrain execution of a decree of a Munsif 
confirmed by the District Court, and the suit for injunction was 
filed in the Subordinate Court. Their lordships might have dis- 
posed of the objection on the ground that the court to execute 
the decree being the Munsif’s Court, although the final decree 
itself was,one of a superior court, the proceedings, if any, to be [*761] 
stayed, would be proceedings of an inferior court and the section 
“had no application. 


Karunakara Menon w. Secretary of State for India, 
I. L. R. 14 M. 431. The reporter’s head-noté in this case leads us 
to expect a great deal more than we find in the judgment. It 
tells us for instance that the case decided that where an original 


1. (1899) I.L.R. 23 B. 789 at p. 799, 
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grant by the Government has been lost, the contents of the grant 
may be proved by a translation produced from official custody, and . 
certified by the Collector to be correct and attested by the Govern- 

ment translator. In the judgment however we find no such, thing. 

The learned judges lay down that the document being alleged to be 
more than 100 years old, it might be presumed to be lost, and they 
held there was such a parvana because the alleged grantee had him- , 
self relied on it more than once and actually produced it once before 
the Collector. ‘The head-note tells us also that the court decided 
that Government was entitled to cancel an Inam patta granted to 
the Inamdar, as the plaintiff, tha XInamdar’s assignee was aware that 
the patta granted larger rights than the Inamdar was entitled to. 
We find however from the report that the courts did not decide ‘the 
point. The learned judges held that the original grantee of the 
Inam had no power to alienate it beyond his own lifetime and he 
having died, the Government was justified in resuming the Inam. 


The question did no doubt arise whether even if the Inam was 
attached to the office of Kazi, the Government could cancel the 
patta they granted to the Inamdar as a personal Inam in ignorance 


` of the facts of the case. -But the court did not decide it, and the, 
‘reporter is wrong in saying that it did. 


There was however ane questian of some importance which the 
learned judges did decide. They held that the East India Company 
as owner, under a grant from the Nabob of 1763, of the Jaghire in 
which the village was included, was competent in 1779, to alter by 
an act of state the terms of the grant of the Inam by the Nabob to 
the Inamcar in 1761. They relied on East India Co. v. Syed 
Ally," where the Privy Council held that the treaty between the 
“Nabob and the Company of the year 1801 vested the rights of 
sovereignty in the Company. But how this treaty of 1801 can: 
show that an act done in 1779 could be justified as an act of state 
in 1779 is rather difficult to perceive. 


SUMMARY OF ENGLISH CASES. 
Clarke v. Ramuz, 1891, II Q. B. 457. 

Sale of Land—Vendor in possesston—Trustee—Preservation 
of properi'y—Duty to take reasonable carée—Removal of surface 
soil—W aiver—No knowledge. 

Where a vendor under a contract for sale of iand keeps 
possession until completion and payment of the purchase-money, © 


'1. (1887) 7, M. I. A. 555. 


Li THE MADRAS LAW JOURNAL. 581 


he is in the position of a- trustee for the purchaser and bound as 
such to take reasonable care to preserve the property. See S. 55, 
cl. (e) of the Transfer of Property Act, 


While a vendor so remained i in possession, a trespasser with- 
out his authority or knowledge removed a portion of the surface 
soil from the *property. A conveyance was executed and com- 
pletion of the sale took place, neither party being then aware of 
the removal of the soil. Held that as the conveyance could not 
operate as a waiver or release as the removal was unknown to 
them, the purchaser could maintain an action against the vendor for 
a breach of trust in taking no care to prevent such removal of the 
. soil, 





In. re Onward Building Society, 1891, II Q. B. 463. - 
Company—Compulsory winding up—Subsequent Transfer 
—Court’s jurisdiction to rectify by insertion in register. © 


Where there is a sale and transfer of shares in a company 
after a compulsory winding-up order, the transferee is not entitled 
to be registered as owner of the shares without the sanction of the 
court ; but the court has power to order the rectification of the 
register of members by the insertion of such transferee’s name 

though the exercise of that power is discretionary and such an 
order ought not to be made except under exceptional circum- 
stances. Rectification was refused after a winding-up order in the 
case of a speculative transfer as such rectification was not shewn 
to be a benefit to the company or those interested in its assets. 





Towerson v. Jackson, 1891, II Q. B. 484. 
Mortgage—Subsequent letting by mortgagor—Mortgagee’s'notice 
to pay rent—Tenant remaining in possession—No attornment. 
‘Where after a mortgage, premises wereslet by the mortgagor, 
held that the mere fact of the tenant remaining, in possession after 
notice by the mortgagee to pay rent to him,was no evidence of an 


agreement that he should become tenant to the mortgagee. Evans 
v. Elliott, ! followed. 





* Hamlyn & Co. v. Wood & Co., 1891, IT Q. B. 488. 


Business of brewers—Mutual contract to sell and purchase 
all grains made by defendants for 10 years sale of business by 


1. (1888) 9. A. & E. 842: 112 E.R. 1949, 
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defendants to third party within period—No term in contract not 
to sell business. 


The defendants who carried on business as brewers and the 
plaintiffs entered into a written agreement by which the plaintiffs 
agreed to buy and the defendants agree to sell, for ten years, all the 
grains made by the defendants, at certain rates. The defendants, 
sold their business-after five years and consequently failed to 
supply grains to the plaintiffs. Held by the Court of Appeal 
that no term could be implied m the agreement that the 
defendants would not by a voluntary act of theirs prevent 
themselves from continuing the sale of grains to the plaintiffs 
for the stipulated period. Such an implication may be made, 
where considering the terms in a reasonable and business manes, 
It necessarily arises from the presumed intention of the parties 
for the purpose of giving efficacy to the transaction and preventing 
such a failure of consideration as cannot have been within the con- 
templation of the parties. 





Reeves v. Butcher, 1891, II Q. B. 509. 


Contract of loan—Loan repayable in five years—Option to 
creditor ‘to call before Period in case of default in payment o f any 
instalment of interest—Suit more than 6 years from date of first 
defauwli—Limitation—Bar—21 Jac. I, Ch. 1653. 


On a loan by the plaintiff for five years with power to call in 
the same on defendant’s default to pay any instalment of interest 
and the plaintiff sued for the loan more than six years from the 
date of the first default. Held that time began to run from the 
earliest time at which plaintiff could have brought the action and 
the suit was barred (S. 3 of 21, Jac. I, Ch. 16). Hemp v. Garland! 
approved. 





Hall v. Hall, 1891, P. 302. 


= Divorce—Decreehisi for dissolution money paid by husband 
for wifes cost of ogiginal hearinz—Uns uccessful appeal by wife 
-— Jurisdiction of court to award husband’s costs out of such 
fund—Lien of wifes solicitor—Lien not affected, unless solicitor’ s 
conduct was vexatious or hopeless. 


The Court of Appeal has jurisdiction to order the huskand’s 
costs of an unsuccessful appeal by the wife against a decree nisi 
for dissolution of marriage at the suit of the husband, to be paid 
out of money which he has paid into court to defray the wife's costs 








1. (1848) 4. Q.B. 515; 19 L.3.Q.B. 184, 
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of the original hearing ; but the court wil not make such order to the 
prejudice of the lien of the wife's solicitor unless he has so conducted 
himself as to justify the strong measure, as that he had acted 
vexatiously or oppressively in conducting what was a hopeless 
appeal. 





Attorney General v. Chapman, 1891, II Q. B., 526. 
Stamp duty in respect of personal property including pro- 
perty ‘passing under any past or future voluntary settlement 
—Property appointed under power conferred by marriage settle- 
. ment—Interest created under power. 


Where stamp duties are imposed in respect of accounts 
delivered of personal property, including any property “ passing 
under any past or future voluntary settlement ” and property was 
appointed under a power conferred by a marriage settlement, 
held that the interest created by the power must be treated as 
arising under the deed creating the power. 





Wiedemann v. Walpole, 1891, II Q. B., 534. 


Breach of promise of marriage, action for—32 8 33 Vic. 
C: 68, 5, 2—Letter by plaintiff to defendant—No reply by defendant 
—No corroboration of plaintiffs testimony. 


In an action for breach of promise of marriage, the mere fact 
that the defendant did not answer letters written to him by the 
plaintiff, in which she stated that he had promised to marry her, 
was held no evidence corroborating the plaintiffs tstimony in 
support of such promise within the meaning of 32 and 33 Vic., 
Ch. 68, S.2. Per Bowen L. J: silence is not evidence of an admis- 
sion unless there are circumstances which render it more reasonably 
probable that a man would answer the charge made against him 
than that he would not. Per Lord Esher, M. R: there are cases— 
business and mercantile cases—in which the courts have taken 
notice that in the ordinary course of business, if one man of. 
business states in a letter to another that he has agreed to do certain 
things, the person who receives that letter must answer it if he 
means to dispute the fact that he did so agree. But such cases as 
those are wholly unlike the case of a letter charging a man with 
some ¢ffence or meanness, 





Skinners’ Co. v. Knight, 1891, II Q. B., 542. 


44 & 45 Vic. C. 41, S. 14—Liability of lessee to pay 
compensation for breach of covenant—Costs incurred by lessor for 


/ 
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consulting and emploving solicitor and surveyor for prepart mg 
notice, 


The compensation for breach of covenant, which a lessee is. 
liable to pay under S. 14 of 44 & 45 Vic., Ch. 41, does not include 
the loss incurred by the lessor in consulting and employing a - 
solicitor and surveyor in respect of the preparation of the notice 
required by the section. 





In the goods of Shepherd, 1891, P. 323, 


Executors and solicitor of deceased testatrix refusing to 
give information as to previous wills—Direction by court to bring 
all wills—Applicants allowed to take copies, ; 


Where the executors and the solicitor of a deceased: testatrix 
had refused to give amy information as to previous wills alleged to 
have been exeecuted by the testatrix to persons who believed 
themselves to have been benefited by them, the court ordered them 
to bring into the ragiscry all wills of the deceased in their 
possession and to allow the applicants to take copies of them. 





Metcalfe 4 Melcalfe, 1891, III Ch,, 1. 


Will—Devtse to children as tenants in common with bene fit of 
survivorship—Transfer by act cf parties or by operation of law 
of interest of any of the children—Provision, effect same as 
death—Bankruptcy of child—Forfeiture of interest to other 
children. l 


|| 


A tenancy 1 in common with benefit of survivorship was created 
by a testator in favour of his children, of the rents and profits 
which the trustees of his real anc personal estate in trust for that 
purpose, were to pay to them. The will also declared that if the 
interest of any of the children was transferred by act of parties or 

“by operation of law, such interest should be applied among the 
others as in the case of death. One of the children becoming 
bankrupt before the deata of the testator and after the date of the 
will, held that her interest was forfeited to the others although she 
became entitled to property within a year of the testator’s death, 

[#764] sufficient to pay the debts, as at the time that the income *had to 

. be paid the bankruptcy had not been annulled. Per Bowen, L. J: 
that forfeiture clauses are to take effect in the case of a bankruptcy 
existing at the testator’s death has been settled by a chain of 
authorities by which we are bound. 
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In te Portuguese Consolidated Copper Mines Ld., Ex Parte 
Lord Inchiquin, 1891, III Ch., 28. 


Company—Director to hold 40 shares—Shareholder appointed 
Director—Board allotted 40 shares without his application— 
Subsequent acting as Director on several occasions—Subsequent 
acquisition of 40 paid up shares—Director liable for the qualify- 
ing 40 shares, 


A shareholder was appointed an original director of a company 
“whose articles provided that each director should hold, at least, 
forty shares in the company. Forty shares were, without his 
knowledge and without any application on his part, allotted to him 
at a meeting of some of the directors, his name was placed on the 
register in respect of them, and he acted as a “director on several 
occasions. He subsequently acquired also by transfer, forty fully 
paid up shares. Held by North, J: on a winding up, that his 
name was properly placed on the register in respect of the allotted 
shares at any rate from the time when he first acted as a director. 
Held also by the Court of Appeal that the shareholder must be 
taken to have known that it was his duty to qualify for the office 
of director by taking forty shares within a reasonable time and 
that such time had elapsed before the order for winding up, and 
that he was properly made a contributory in respect of those shares. 





Hargreave v. Freeman, 1891, III Ch., 39. 
Infringement of trade-mark, Injunction  restraining— 
Trade-mark for entire class—User only on one description of 
goods—No right to all descriptions of goods in that class. 


In an action for an injunction to restrain an infringement 
of a trade-mark, held, that a registration by the plaintiffs, of a 
trade-mark for an entire class followed by user on one description 
of goods only, did not give the exclusive right to the use of such 


trade-mark for all descriptions of goods in that class, and that’ 


under the circumstances the plaintiff was not erttitled to the injunc- 
tion. 





In re Schweder’s Estate, Oppenheim v Schweder, . 
1891, III Ch., 44. 


Legacy—Personal estate insufficient to pay all legacies 
—Abatement also of legacy to wife. 

Where the personal estate is insufficient to pay all the legacies 
in full, a legacy to the wife must also suffer abatement. Per 
Chitty, J: mere relationship to the testator does not of itself give 

74 
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a légatee any priority over other legatees. And a mere direction 
to pay legacy immediately is no evidence of any intention on the 


| part of the testator to give priority to that particular legacy in case 


of a defici=ncy in the estate, because it is to be presumed that a 
testator intended all the legacies tc be paid in full when he gave 
them; 





In ve Johnson, Moore v. Johnson, 1891, III Ch., 48. 


Infart Settlement Act o f 1855, S. 1—Covenant—After-acquired 
property—Interest acquired by seitlor under will—Expectancy. 


By virtue of S. 1 of the Infant’s Settlement Act of 1855, an 


infant is enabled with the sanction of the court, to enter into a 


covenant io settle after-acquired property, and such a covenant 
will apply to an interest acquired by the settlor under the will of a 
person. wao dies after the execution of the settlement, such an 
interest being property in “ expectancy” within the meaning OF Sik: 





In re Yates, Bostock v. D’Eyncourt, 1891, III Ch., 53. 


Will—Consiruction—Devise of real estate—Trustees to sell 
and stané. possessed of proceeds upon trust for all and every my 
sons and daughters who shall be then living and the issue of any 
of them stare and share alike—Sons and daughters and issue 
tenants in common-——Issue among themselves joint tenants. 

A tes:ator devised real estate to trustees in fee, on trust during the 
lives of his sons and daughters or during the lives or life of 
all or any with their concurrence, to sell the property and 
to stand Dossessed of the proceecs “upon trust or all and every 
my said sons and daughters who shall be then living, and *the issue 
of any of them dead (uch issue, standing loco parentis) share 
and share alike.’ Held that the sons and daughters and the 
issue of a: deceased son or daughter (as representing their deceased 
parent), took as tenants in common, but that these not being words 
of severance, among the issue of a deceased son or daughter, such 
issue toox as joimt tenants interse. Per North J : when words of 
distributicn occur only once there being two classes to take, -those_ 
words apply to the first class only and not to the second, 





In re Wilks, Child v. Bulmer, 1891, III Ch., 59. e 

Join: tenancy—Modes of severance—Application by one for | 
payment of rd fund in court—No severance before order. 

An application by one of three joint tenants to the court for 

payment of one-third of a fund in court as he had attained twenty-one, 
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does not amount to a severance of the joint tenancy before an 
order is made. How a joint tenancy may be severed discussed, 


NOTES OF CANADIAN CASES. 
Huntingdon v. Attrill, 11 C. L. T, 38. 


Foreign judgment—Penal actton—No enforcement of foreign 
penal laws—Maintainability of action, 


The courts of Canada will not indirectly-enforce the penal laws 
of a foreign country, by entertaining an action founded on a 
judgment obtained in that foreign country in a penal action. 


- 


Sawyer v. Thomas, 11 C. L. T, 40. 


Negotiable Instrument—Debt—Payment cheque—Duty of 
creditor accepting cheque—Presentinent—Undue delay—Noti fi- 
cation of dishonor, 

Where a creditor accepts from his debtor the cheque of a third 
person he must without undue delay present that cheque for pay- 
ment, and if it is dishonoured notify the defendant of the fact and 
claim recourse against him on the original indebtedness. Unless 
this is done the-creditor must be taken to have accepted the cheque 
in payment of the debt, and-the debtor is discharged. 








Regina v. Petrie, 11 C. L. T, 43. 
Offence—Criminal trial—Judge reserving judgment—Local 
_ inspection in prisoners absence—Procedure unwarranted, 

In a criminal case the judge who reserved his decision pro- 
ceeded to inspect the scene of offence in the absence of the prisoner 
or any one in his behalf. Held that there was no authority for the 
judge taking a view of the place and his so doing was unwarranted, 
and that even if he had been warranted in taking the view, his doing 
so in the absence of the prisoner or of any one on his behalf was 
unwarranted. ` 





McCormic v. Township of Pelee, 11 C. L. T, 44, 
°» Highway, eaten by action of water in lake—Duty of Munici- 
pality—No erection of sea-wall—No duty to restore if ordinary 
repair ineffectual, 
Where a highway running along the side of a lake had been 
eaten away by the action of the water, so as no longer to be 
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traversable: held, that the municipality were not called upon by 
law to restore it. The municipality were not bound to erect a sea- 
wall to keep off the action of the water, and without one, any 
ordinary reparation would be ineffectual. 





Gould v. Erskine, 11 C. L. T., 47, 
Action of seduction—Father absent—Mother in charge erti- 
tled to maintain suit, ; 
The mother of a girl who had been living and doing service 
under her is entitled, in the absence of the father-from the province, 
to maintain a common law action for seduction, 





Chamberlain v. Thwaite, 11 C. L. T, 53. 
Witness—Hearing adjourned next day—No duty to attend 
without payment for second day. 


A witness is entitled to be paid for the second dav after the 
adjournment on the first day and is not obliged to come back cn 
the second day if not so paid. 


- 





* Beatty v. Davis, 11 C. L. T.,.75, 


Private land’ covered by navigable water—Owner dul y entitled 
to fish, etc.—Extent of public right of navigation. l 


Ownership of land or water, though not enclosed, gives to the 
proprietor, under the common law, the sole and exclusive right to 
fish, fowl, hunt, or shoot within the precincts of that private pro- 
perty, subject to the game laws when pertinent. And this exclusive 
right is not diminished by the fact that the land may be covered 
by navigable water. The right of navigation when it exists is to 
be used so as not to unnecessarily disturb or interfere with the 
enjoyment of the subordinate private rights of fishing or shooting. 
The public can onlyeuse ihe water for the bona fide purposes . 
of navigation, but not so as to occupy the water for the Purpose of 
fishing or fowling when the soil underneath is the private property 
of one who objects to such occupation, - 





Reily v. City of London, 11 C. L. T, 79. ° 
Negligence—Action for bodily injury—No power to order 
plaintiff to submit to examination by defendant’s surgeon. 


In an action to recover damages for bodily injuries caused to 
the plaintiff by the alleged negligence of the defendants: heid, that 
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the court had no power to order the plaintiff to attend and submit 
to an examination of her person by surgeons chosen by the 
defendants. 





; Taylor v. Massey, 11 C. L. T, 105. 

Evidence—Liberal action—Inputation against plaintif — 
Surrounding circumstances, evidence of, admissible. 

In an action for libel by the publication of a letter: held that 
the surrounding circumstances were admissible in evidence for the 
purpose of showing that persons conversant with those circum- 
stances might naturally conclude that the plaintiff was the person 
aimed at by the latter; and it was enough that the circumstances 
and the libel taken together pointed to some one, and that the jury 
found the plaintiff to have been the person intended. 





Regina v. McNamara, 11 C. L. T., 156. 
Evidence—Attempt to procure woman to become common 
prostitute—General reputation of house, evidence of, admissible. 
On an indictment for attempting to procure a woman to become 
a common prostitute, in corroboration of her evidence that for such 
purposes the prisoner had taken her to a bawdy house, evidence of 
the general reputation of the house is admissible, 


Forsyth v. Canniff, 11 C. L. T., 156. 

Municipal Corporation —Health O fficer—No servant—Liabi- 
lity of Corporation for offices acts. 

Held that the medical health officer of a municipal corporation 
appointed under R. S. O. C. 205, S. 47, is not a servant of the 
corporation so as to make them liable for his acts done in pursu- 
ance of his statutory duties. : 





Martin v. Reginam, II C. L. T., 212. 

Crown —Negligent acts of officer, liability for—Scope o f 
employment—Railway, Child wrongfully in—Forcing child to 
jump off—Negligence, 

1, The Crown is liable for an injury to the person received on 
a public work resulting from negligence of which its officer or 
servant, while acting within the scope of his duty or employment, is 
guilty. City of ‘Quebec v. The Queen, 2 Ex. C. R., 252; ante 
p. 33, referred to, 


F 
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2. One who forces a child to jump off a railway car-iage 
while it is in motion is guilty of negligence. 


3. The fact that the child had no right to be upon such car- 
riage is no defence to an action for an injury resultirg from such 
negligence, - si 


See also Brady v. Reginam, in 11 C. E. T., 35. 


— 





+ JOTTINGS AND CUTTINGS. 

Touts :—“ Employing ‘ touts’ to bring business te solicitors is 
so derogatory to the dignity cf the profession that the publicity 
recently given ta a case heard at the Brompton County Court and 
reported in our last issue, will, we trust, have the effect of checking, 
if not stamping out, this objectionable practice. Ignorant persons 
who sustain, or claim to have sustained, injuries ir railway or 
omnibus accidents are the most common victims of the system; 
and many cases which would probably be settled out cf court, if in 
other hands, result in costly and vexatious litigation. The most 
effective remedy is, after all, a sound and healthy professional 
opinion, and the Incorporated Law Society have a great responsi- -` 
bility in seeing that this is cultivated.” This most objectionable prac- 
tice, we are sorry to say, prevaijs in the town of Madras and ir some 
of the more litigious districts of this Presidency like Tanjore and 
Madura. The extent to which it is carried on woulc lead cne to 
believe that it was only a moral offence. The Legal Practitioners 
Act under which it is attended with penal consequences is openly 
set at naught. Nothing but a strong public opinion within the 
ranks of the profession can check this growing evil. We think it is 
time for an Incorporated Lew Society to spring into existence, 


_which should see to every offender of this class being properly 


punished and to the cultivatian of a healthy sense of professional 
honour. The judges of the High Court will earn the thanks of all 
honourable members of the legal profession if they will help the 
formation of a” body with powers and responsibilities like the 
Incorporated Law Society in England and the societies in America. 
—The Enslish Law Journal. 


Divorce in France and the United States s— Iha Economuste 
Francais publishes an interesting article comparing the, recently 
compiled tables showing the number of divorces granted in 
France since the new law came into force, and in the United States 
and other countries during the same period, The French law of 
divorce came into force on August 1, 1884, and in the five months 
of that year 1,657 divorces were granted, the figures for the four 
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following years being 4227, 2949, 3636, and 4708. The statistics 
which have been published in France do-not come down later than 
1888, and in that year, according to the writer in the Economiste 
Francais there were 23,472 divorces in the United States, this being 


nearly 4000 more than were granted in France, England, Italy, - 


Germany, Holland, Sweden, Norway, Austria, Roumania, and 
Canada put together. Comparing the divorces in France and *the 
United States with those-of other countries, the following figures 
are given: Germany, 6161; Russia, 1789; Austria, 1718; 
Switzerland, 920 ; Denmark, 635; Italy 556; Great Britain ‘and 
Ireland, 508 ; Holland, 339 ; Bela tum, 290: Sweden, 229; Australia, 
100; Norway, 68; and ea, 12.—The Law Journal. 


An incident of forensic interest in connection with the case of 
Ryves v. The Attorney-General was the following: Mr. Smith, in 
replying for the petitioner, said that ‘ he believed, on his word of 
-honour as a gentleman, that the documents which Mrs. Ryves had 
produced’—but the Lord Chief Justice Cockburn interrupted him in 
a moment. ‘I insist,’ he said, ‘on your not finishing that sentence. 
Itis a violation of a fundamental rule of conduct, which every 
advocate ought to observe, to give the jury your personal opinion.’— 
The Law Journal. 


The Disbarring of Barristers — By statute the Incorporated ; 


.Law Society in England is the Registrar of Solicitors, is entrusted 
with the examination of all persons wishing to become solicitors, 

has the custody of the Roll of Solicitors, and is -entitled to notice 
of any application to strike the name of a solicitor off such roll, 

and the motion must be made to a committee of the council of 
such society in the first instance which hears and reports the same 
to the High Court of Justice. 


- -~ 


To the Inns of Court, which are, it must be remembered, volun- 
tary societies, likewise belong the powers of disbenching and dis- 
barring their members, and their decisions in these matters are fina] 
and conclusive, subject only to an appeal to,the Lord Chancellor 
and the judges as visitors. 


In Ontario the Law Society of Upper Canada has by statute 
the right to call to the bar in that province and “the applicant can 
only be admitted through the doors of the Law Society to practise 
at the bar of the courts ” therein. 


Whenever any person, being a barrister or solicitor of the 
Supreme Court of Ontario... has or may hereafter be found by the 
Benchers of the Law Society, after due enquiry by a committee of 


their number or otherwise, guilty of professional misconduct, or of 


conduct unbecoming a barrister or solicitor it shall be lawful for the 
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said Benchers in convocation to disbar any such barrister and to 
resolve that any such solicitor is unworthy to practise, etc.—The 
Western Law Times. 


Law Reports :—Whenever reports are published by a barrister 
they are entitled to be received and cited as the findings of the court 
by which the decision is given. In the words of Lord Westbury 
“as soon as a report of any case is published with the name of a 
barrister attached to it, the report is accredited, and may be cited 
as an authority before any tribunal,” and that learned Lord 
Chancellor effectually administered a rebuke to a bumpticus judge 
who refused to act on the authority of a case cited from The Jurist 
when he said, referring to this class of reports, “it is of such 
materials that the law of England is made up, and I would be denying 
*myself much valuable assistance in ascertaining what the lawis, if 
I were to refuse to receive the citation af cases reported by barris- 
ters in these useful publications.” 

Pao Council Secrecy :—Sir Walter Phillimore writes to the 
Times as follows :— 

‘In your issue of March 26 last appeared a letter fram Lord 
Grimthorpe in which he recurred to the old controversy between 
the late Lord Cairns and the late Sir Fitzroy Kelly as to the 
obligation of secrecy in Privy Council judgments and very empha- 
tically threw his weight in favour of Sir F. Kelly and against the 
supposed necessity of secrecy. 4 


This seems to have led Lord Selborne to publish a pamphlet, 
which he has had long by him, in defence af Lord Cairns (‘ Judical 
Procedure in the Privy Council,” MacMillan and Co., 1891} which, 
as it came out on the eve of the long vacation, I had only an 
opportunity of seeing quite lately. 


I happen, however, to have in my possession a collection of 
cases of which Lord Selborne appears to be entirely unaware— 
cases not of theological controversy, but of appeals from tae Ad- 
mirality and Prerogative Courts and from India, in which the 
language of the judges seems to me impossible to reconcile with 
the idea that there was any duty to be secret either as to tke fact” 
of division of opinion or as to the particular privy councillors who 
dissented. 


In Cooper v. Bockett, in 1846, a will case on appeal from the 
Prerogative Court, part of the judgment (4 Moore’s ‘ Privy Council 


Reports,’ p. 452) is as follows :— 


‘One of their lordships, the Vice-Chancellor Knight 3ruce, 
differs in this conclusion of law, but the rest of their lordships con- 


cider that this sentence must be reversed,’ 
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In Cowie v. Renfrey (5 Moore), an Indian’ appeal decided in 
1846, the judgment ends thus :— 

“I must add, however that this is the judgment of the majority 
of their lordships, and that the Chancellor of the Duchy of Cornwall 
was inclined to have taken a different view of the case.’ 

In Shersby v. Hibbert, an Admirality appeal decided in 1847 
(5 Notes of Cases, p. 470), the judgment is delivered by Lord Camp- 
bell, ending in the usual form :— 


‘Their lordships will, therefore, advise Her Majesty that the 
decree appealed against should be affimed,’ etc. And the reporter 
immediately adds, at p. 478 :— 


‘Lord Brougham very emphatically declared his dissent from 
this judgment.’ 


In Craig v. Farnail, a clerical discipline case in 1848 (6 Notes 
of cases, p. 693) the judgment says :— 


‘On the whole we are of opinion that the evidence is insuffi- 
cient to support this charge, and that the decision of the court 
below must be reversed. *This is the opinion of the majority of 
their lordships. Wecannot avoid adding, and in this all their 
lordships are entirely agreed...... , 


In Phillips v. Phillips, 5 Notes of Cases, p. 440, a divorce 
case decided in 1847, Lord Brougham is, and in Michell v. Thomas, 
p. 614, of the.same volume, a will case, both Lord Brougham and 
Lord Campbell are, reported as adding, at the end of judgments 
given by one of their colleagues observations, qualifying and limit- 
ing the principles of the judgment. 


I have besides a great number of cases in which the fact of 
unanimity or of probable unanimity has been stated in the judg- 
ment. 


Lord Selborne, I see (p. 42), admits that there are a good many 
examples of this “to be found in the books.’, 


But, if so, and if there is to be regularity in the form of the 
Privy Council judgments, either unanimity should always be ex- 
pressed, or it should be supposed unless the contrary is stated. 


If the latter, how monstrous it was, in the case of the impor- 
tance of Ridsdale v. Clifton, not to allow the dissentient minority 
the right to have it stated that the judgment was not that of the 
whole body. 


Why the statement in Sheppard v. Bennett, that the judgment 


on one point was not unanimous, why the statement in the Gorham. 
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ji Case that the Bishop of London and Vice-Chancellor Knight Bruce, 


mentioning them by name, dissented, and the similar statement in 


. the ‘Essays and Reviews’ case that the two Archbishops dissented 
_ are permissible, and yet it was a breach of Sir F. Kelley’s oath for ` 


him to declare his own dissent when the majority would not (as in 
other cases) declare it for him, are questions for which your readers 
will look to Lord Selborne’s solution with interest. 


My contribution to ycur columns is only intended to take a 
humbler form—that of precedents of publicity versus secrecy. 


I may just add, as Lord Selborne refers to the undoubted fact 
that the delegates giving no reasons for their judgments also did 
not officially and publicly state any division of opinion, that he 
will find judicial notice taken of the fact that a delegate’s decision 
was the judgment of ‘a narrow majority’ in Cockcroft v. Ravles, 
4 Notes of Cases, p. 249. 


On the above, the Law Journal says :—There are strong and 
obvious reasons against ‘the present practice. In the first place 
there is the appearance where there perhaps is not the reality of 
unanimity. The judgment may not be ‘the judgment of their 
lordships,’ but that of three weak judges as against that of two 
strong ones. Then there is-an inevitable loss of individuality in 
a common judgment, and the arguments and considerations which 
‘may actuate a vigorous-minded judge are not likely to emerge in a 
decision framed to suit the opinions of the whole or of the majo- 
rity. There is a temptation to acquiesce in the language of some 
one member of the committze, and perhaps in his ideas, on the 
part of indolent men, who satisfy themselves by simply coming 
to a conclusion on the matter in hand, without *careful analysis or 
argument. Again, law is not finel; it is, and ought to be, subject. 
to the development of knowledge and sentiment. A decision of. 
the Privy Council or the House of Lords may be undermined and 
its effect overruled in progress of time. Improvement can best be 
effected when each man’s contribution to the progressive movement 
is made known to the world. There is also an argument of a 
technical character. The decisions of the Privy Council are not 
strictly judgments, but advice tendered to Her Majesty. Cases are 
imaginable in which it might be expedient for the Queen—especially - 
in. constitutional questions arising in India or the Coloniest—to 


disregard the advice so given. Such a step would be clearly made” 


less dangerous if it were in aczordence with the opinion of a mino- 
rity of the Council whose ability and reputation were higher than 


. those of the majority. 
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H ypnotic, Gis tow = The ‘question whether. ‘crime -can be: 
committed under the influence of hypnotic suggestfon is seriously 
dividing medico-legal opinion at the present moment’ According to - 
“the Nancy School, this question must be answered in the affirmative. 
At the recent meeting of the Psychological section of the British 
Medical Association, Dr. Voisin, of the Saltpetriere, Paris, read a 
paper on this subject, in which he cited the-case of a patient who, 

acting on his suggestion and in the presence of three magistrates, 
stabbed a ‘dummy’ woman with areal knife. According to another — 
view, of which Professor Benedikt, of Austria, is the most illustrious 
exponent the power of the hypnotist over his patient will probably 
end if he really attempts to urge him to the commission of crime. 
It must be confessed that this a priort way of dealing with the 
matter is not altogether satisfactory, although it is obvious that the 
fact that a person under hypnotic influence can be induced to 
stab a ‘dummy’ by no means proves that he would go the length 
of committing murder in obedience to the hypnotic suggestion. 
On this point there will be no dispute—namely, that the British `. 
Medical Associition has done well in recommending the legislative 
regulation of hypnotic exhibitions. 
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Abkari—See—Madras Acts. .. se ait 
Act of State :—Constitutional law—Action of trespass—Plea o of 

“Act of State "—Prerogative—Modus vivendi— Jurisdiction of 

Municipal Courts of Colony. 

In an action, to which the parties are British subjects, for a 
trespass committed within British territory in time of peace, it 
is no sufficient answer to say, in exclusion of the jurisdiction of the 
Municipal Courts, that the trespass was an “Act of State committed 
under the authority of an agreement or modus vivendi with a 
foreign power. 

In such a case, as between the Queen’s subjects, the question of 
the validity,interpretation, and effect of allinstruments and evidences 
of title and authority rest in the first place with the Courts of com- 
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petent jurisdiction in the territory within which the canse of action 


arises. 

Baird v. Walker ae bie vi 
Acts :—XIV of 1859: _—-See—Limitation Act. 

mn — IK of 1861 :—See Guardian and Ward. 

—_~—-VII of 1870 :—See Court Fees Act. 

——--10f 1872 :—See Evidence Act. 

—_-——III of 1877 :—See Registration Act. 

———— XV of 1877 :—See Limitation Act. 

———1V of 1882 :—See Transfer of Property Act. >. 

———V of 1882 :—See Easements Act. 

—-— YN of I882 :—See Criminal Procedure Code. 

—— XIV of 1882 :—See Civil Procedure Code. 

——— IX of 1887 :—See Provincial Small Cause Courts Act. 
——— VIT of 1889 :—See Succession Certificate Act, 
Alteration of Document—Promissory note—Signature of witness 


added: See Contract (1) .. F yi ga 
Amendment of Decree :—See C.P.C. (5) Ii a ia 
1. Appeal :—See C.P.C. (5) ve sis 7 
2. 








See Mortgage (1) sis oo YA 

Assessment of Land Revenue :—See Madras Agt (1) ji 

Champerty—Unconscionable bargain—See Contract (3) 

1. Civil Courts, J urisdiction of—See Madras Regulation ad. 
m mama nana Sepe Guardian and Ward (2).. 

——— ——— ——— See Act of State i 
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Civil Procedure Code (XIV of 1882) S 13—Jncidentat YAYA 


mination of issues—Prior suit not appealabie-—Res judicata 

Platntiffs, Tengalai Vaishnavas, as hereditary Archakas and 
Paricharakas of the idol of Manavala Mahamuniin the Devaraja- 
swami's pagoda at Conjevaram sued. the defendants, the Dharma- 
karthas, in the District Munsif’s Court of. Conjevarain fora declara- 
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C.P.C.—(continued.) 
‘tion of their right to carry their idol in procession during certain 


festivals. The defendants denied the plaintiff’s right to perform the 
festivals and to carry the idolin procession and contended that the 
plaintiffs’ right was barred under S. 13 C. P, C. by two prior decrees 
in O.S. 775 of 1875 and O.S. 858 of 1851. In the former suit the 

. plaintiffs sued the defendants, in the same Court, for Rs. 52-8-0 
damages caused by the defendants, by obstruction to the perfor- 
mance of the festival and procession mentioned in the plaint. The 
suit was resisted by the defendants on the ground that the plaintiffs 
were not entitled to celebrate the festival and procession. The Mun- 
sifs Court held the plaintiffs were not entitled to carry on the proces- 
sion and were therefore not entitled to damages. The decision was 
confirmed on appeal and second appeal. In the latter suit, the 
plaintiffs sued the defendants in the Muunsif’s Court for a decree 
directing inter alia the installation ofthe idol of Manavala. Maha- 
muni in Devarajaswami’s temple, its consecration, and the perfor- 
mance of daily puja, festival, &c., set outin the plaint, including 
the festival and the procession, which were the subject of the 
present suit. 

Held, that the suit was barred by the decree in O.S. No. 858 of 
1861 as substantially the same claims were advanced therein asin the 
present, though there was some variance in the details of the various 
ceremonies as set out in the two plaints. 

Per Kernan, J.—The suit is not barred by reason ofthe decision 
in O. S. No. 775 of 1875, as the title of the plaintiffs to celebrate the 
festivals and to carry on the procession was gone into only inrident- 
ally to determine the plaintiffs’ right to damages. Manapya Mudaly 
v. S. T. McCarthy, (1881) I.L.R.3 M. 192 followed. 

Per Wilkinson J.—The decision in 9. S. No, 775 of 1875 aiso bars 
the present suit. Though that suit might have been of a Small 
Cause nature, as the partiesin the two suits are the same, the 


PAGE . 


question in issue is also substantially the same in the two suits and 


they were decided by a Court competent to decide on the title of the 
parties finally, the present suit is barred. Kali Krishna Tas agore F. 
The Secretary of State, (7888). I.1,.R. 16 C. 371 relied on. 

Singara Chariar V; Thatha Chariar .. ; ae 
2. ———-S. 43—Decree against ne ee 

A decree obtained against the Uralers (trustees) of a temple for 
the time being cannot be set aside at the instance ofa person having 
a reversionary Uraima right in the absence of fraud or collusion on 
the-part of the trustees in defending the suit. 

[Kelu v. Paidel, (1886) I.L.R. 9 M. 473 approved and followed ; 
Lttiachan v. Vellappan, (1885) I.L.R. 8 M. 484 distinguished. ] 


Yetchanen Nambudriv. Siva Rama Pattar 
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‘3. ——_S. 102— Dismissal for defauli—Right of appeal. 

A second appeal lies againstan order dismissing a suit for de-, 
fault under S. 102C.P.C. ~ 

Peramanayagam Pillay v. Arunachella Row m 63 
4. ————Ss. 202, 281, 578—Order under S. 281 not dated. 

Extrinsic evidence of date—Irregularity :—See Evidence (1) a 97 
5, ————Ss. 206, 622—Appeal—Revision. 

An order amending a decree under 9.206, C.P.C., is not open to 
appeal but may, under certain circumstances, be revised under S. 622. } 

Muthayan Chetti v. Narasuvier 13 
6. ———Ss. 209, 257, 378- Pasien by .a Jejendoni into 

Court after decree—Interest up to date of notice. 

When the judgment-debtor pays the money due under the decree 
into Court, the decree-holder is not entitled to interest upon the 
decree amount from the date of payment up to the date on which he 
receives notice ofit. Maha Lakshmiv. Venkatachalapati és 109 
7. ———S. 244—See Limitation (10) .. ja d 135 
8. Ss. 257A, 258—See Limitation (9) 58 
9. —___S, 281—See Evidence (1) NG A 97 
10. S. 331—See Madras Act (3) . = 115 
11 Ss. 331, 335—Suit by Wali waidai dispossessed 

of property :—See Limitation (8) a is P II 
12. ——53. 378—See C.P.C. (6) A oe 109 
13. ——-——S. 578—See Evidence (1) .. ; 97 
l4. ————-S. 586—Provincial Small Cause Courts A 5. 23— j 

Second appeal. 

In a suit for contribution for less than Rs. 50, which was filed : 
as an original snit in a Munsif's Court, the plaint was returned to be 
presented to the proper Court, and was then presented to the same 
Court, on the Small Cause Side. The Munsit, under S. 23 of Act IX 
of 1887, then returned the plaint to be presented on the Regular Side 
of the Court. It was .ccordingly presented again as an Original 
Suit in the saine Court. He finally passed a decree against the de~ 
fendant for the amount sued for, ana the decree was confirmed in 
appeal. Held that under S. 586 C. P. C., no second appeal lay to the 
High Court. 

secretary of State v. Fischer . e” ais “18 
15. ——S. 622—See C.P.C. (5) 36 gi am 13 
Collector—Suit for transfer of registr y—Necessary partly :— See 

Practice (1) a i 0 26 
Constitutional. Lanco of Desas Fe of T Ad of State” 

—Prerogative—Modus vivendi— Jurisdiction of kaa dale Courts 

of Colony :—See Act of State ae : 122 
Construction of Statutes—Marginal note. e 

The marginal note to a section is not part of ies section :— 

Svayambu Aiyar v. Municipal Council 8 


1. Contzact—Alteration of. document—Promissory Note—Sig- 
nature of witness added. 

The eddition of an attesting witness toa document, whether it 
is a bond or pro-note, since its execution and delivery, is not < mate- 
rial alteration so as to invalidate the instrument. 

(Molesh Chunder Chatterjee vy. Kamani Dabia, (1885) I.L.R. 12 
C. 313 folowed.] 


Fazeeralli Khan v. Suryancrayna .. 
Tender—Money Orider—Posi Office. 

The sending ofa postal money order is not a valid terder of 
money tc a creditor, if the creditor does not receive it in time, al- 
though m the usual course of events, the money order would reach 
him in tine, and the delay is due to a mistake of the postal autho- 
rities. | 

Harayanan x. Narayanan 


2. 





3. ———-Unconscionable bargain—Chumperty. 

Where certain persons (defendants in this suit) who wer2 poor 
and in needy circumstances and out of possession of 60 velizs of 
lands tc which they laid claim, were induced to sella portion of 
that property worth Rs. 85,000 for the sum of Rs. 4,000 to be ad- 


vanced ky the plaintiff for the purpose of recovering the property 
by litigation. 


9 

Jela that the transaction was an unconscionable bargain and 
liable to be set aside. l 

Held further, that if plaintiff who had the successful conduct of 
. the prior litigation, made the bargain with the knowledge that the 
claim wes false, the transaction would be champertous and that if 
he believed the claim of the defendants to be pood the sale was 
unconscionable. 


Datlaracharia v. Pranal Anne wA aie 
Contribution, suit for:—See C.P.C. (14) 
Court Fees Act, S. 10, (ii), and S. 12, (ii). Lee by 
managing menber—Declaraiory suit by junior members, 


Hels, in a suit by the junior members ofa Nair tarwad to de- 
clare thet a mortgage of family properties by the managing mein ber 
is not binding on the family, the proper Court fee is Rs. 10 and not 
the ad zalorem fee on the amount of the mortgage. 

Hel? farther, it is not open to an appellate Court to dismiss the 
original suit under Ss. To and 12 ofthe Court Fees Act for nou-pay— 
ment ofstamp duty before the appeal has been admitted. 

Govinda Nambi v. Parameshwara Nambi 


Court cf Wards—ZJncapacitated Zemindar— Alienation to next heir 
—Sanctzon of Court of Wards—Prudeni and beneficial—When guar- 
dian’s acts binding on ward ;—See Madras Regulation V of 1804. (2). 
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1. Covenants for title:—See T. P. Act (2) and Limitation (5) 
2. ———See Limitation (6) za 
Criminal Procedure Code, Ss. 9, 193, 197—Pr 'osecution of 


Judge—Power of Local ` Government—Accomplice—Corrobora- 
tive evidence. 


K, a Subordinate Judge, was charged with añ offence under S. 


161, and the abetment of an offence under S. 164, and S a relative 
and dependent of X was charged with an offence under S. 164 of the 
Indian Penal Code. 

The local Government, in tne exercise of its powers under $. 
179, Criminal Procedure Code, specified the Sessions Court of Telli- 
cherry as the Court which should try the case against the two pri- 
soners and appointed’ Mr. Irvine, Officiating Sessions Judge of 
Tellicherry. By a subsequent order of Government, Mr. Irvine was 
appointed Additional Sessions Judge of Tellicherry. The trial was 
held before him as Additional Sessions Judge. X was acquitted of 
the charge under S. 161 but was convicted of abetting an offence 
committed by S under S. 164. S was covicted under S. 164. 

It was objected for S on appeal (1) that Government having 
designated the Sessions Court of Tellicherry as the Court which 
should try the case and the Additional Sessions Court being a Court 
entirely distinct from a Sessions Court, Mr. Irvine had no juris- 
diction to try the case ; (2) that Government had no power to specify 
the Court which should try S as he was not one of the class of 
public servants referred to in S. 197 of the Criminal Procedure Code, 
he being a clerk in a Sub-Collector’s office. Held, that though 
there can be only one Sessions Court for each Sessions division, 
there inay be more than one Judge for each Sessions Court; that 
the appointment of Mr. Irvine as Additional Sessions Judge did 
not constitute an Additional Sessions Court, and that as an Addi- 
tional Sessions Judge has jurisdiction to try such cases as the 
Governinent may refer to him, Mr. Irvine as Additional Sessions 
Judge of the Sessions Court of Tellicherry, had jurisdiction to try 
the case. 

Queen Empress v. Kunjan Menon 
1. Custom—Customary right—Baihing Easements Act. 

The inhabitants ofa village may have the right ef bathing ina 
tank by custom though such right may not be an- easement under 
Act V of 1882, provided they have bathed in the tank for a long 
time as of right and the right is confined to the inhabitants of the 
village. The user may be limited in respect of time or otherwise, 
but ig order to create aright, it should have been without inter- 
ruption and without leave asked for or granted. 

Channanam Pillai v. Manu Pattar 
2.-———-See Hindu Law (3), (5). 
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Declaratory suit—Alieraiion by managing member—Declaratory 
Suit by junior members;—See Court Fees Act ar 6 
Decree— Amendment of,:—See C.P.C. (5) . 


EEV. 
M. L. J. 
EAGE: 


107 
13 


District Manual.—Appropriate book o J reference ote Hindu 


Law (3) v a X; 
1, District Municipalities Aka IV of 1884, S. 180 .. 

Construction of—Sanction for! building—Statuie— Construction.. 

Marginal note. 

A license or permission in writing from the Municipal Council 
is necessary under S. 180 before commencing to erect a building ex- 
cept in the case of default on the part of the Municipal Council 
mentioned in Cl. 5 of S. 180. 

An addition to a building falls within the definition of building 
in S. 3. 

The marginal note to a section is not part of the section. 

Svayambu Aiyar v. Municipal Council 
2. ———_S. 261 Trespass—Suit afier 6 months. 
OA Municipality trespassed upon certain land and builta shed 
upon it for collecting tolls. The owner of the land sned for its 
recovery and the removal of the shed erected thereon, more than six 
months afterwards. Æeld that the suit was barred by limitation 
under S. 261 of Act IV of 1884 as the act complained of was an act 
done under S. 92 of the Municipalities Act. ; 
Municipat Council of Negapatam vw. Vaithilinga 
Easement—Customary Right—Bathing:— See Custom (1) oe 


Ejectment—Denial of landlora’s title ;—See Landlord and Tenant (1). 


Escheat—Hindu Law — Custom—Nambudries—Sarvaswadanam 
marriage—fHusband’s right to inkerit to his Sarvaswadanam 
wife. 

B the only daughter of the last member ofa Nambudri Illam, 
was married to A in the Sarvaswadanam form. On the death of B 
without issue, her Illam became extinct. 4 claimed the property 
of the Illam as heir to his wife under Sloka 135, Ch. IX, of Manu 
Smriti: Meld that A was not entitled to the property. 

Per Parker J.:—Inasmuch as 4 was not also appointed as heir 
of his wife’s Illam, and the above sloka refers only to the wife’s 
peculiar property, 4 cannot inherit to his wife’s Illam; and there 
being no other reversioner, the property must be escheated to the 
Government. 

Agnithrathan v. Ltticherri SA P 

1. Evidence Act, S. 91—Civil Proceni Code, SS. 202, 281, Bas: 
Extrinsic evidence af date —Irregularity. 

When an order under S. 281 of the Code of Civil Procedure is 
not dated, extrinsic evidence of the date may be given, and S. 92 of 


52 


34 


the Evidence Act does not apply to the case. Having regerd to 


Evidence Act—(continued } 
Ss. 202 and 578 of the Civil Procedure Code, the omission to date 
the order cannot prevent its acquiring legal operation, but must be 
treated only as a mere error of forin. 
Suryanarayana Pantulu v. Nilamani Gantayet 
2. ———— District Manual—Admissibitity “— See Hindu Law (3) 
3. ————-Cr. P. C., Ss. 9, 193, 197— Prosecution of Judge—Ac- 
complice—Corvroborative evidence. 

K, a Subordinate Judge, was charged withan offence nnder 
S. 161, and the abetment of an offence under S. 164, and S a relative 
and dependant of X was charged with an offence under S.164 of the 
Indian Penal Code. 

The evidence against X consisted principally ofthe testimony 
of the rst witness, the giver of the bribe, who stated that he visited 
and spoke to A twice in connection with the bribe and paid a sum 
of money to S to be paid to X at the instigation of X. 

Held, that the rst witness was an accomplice, and although the 
conviction. based on the uncorroborated testimony of an accomplice 
is legal, having regard to human conduct, it ought not to be be- 
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lieved unless corroborated as to some material facts which go to. 


prove that the prisoner was connected with the crime charged. 
[Regina v. Boyes, (1861) 1 B & S. 311; Regina v. Mullins, (1848) 3 
Cox. C. C. 526; Regina v, Jarvis, (1867) 1 C. C. 96 referred to]. 
field farther that as there was corroborative evidence that the 
Ist witness went to A’s house with the intention of seeing X on the 
two occasious spoken to by him and that'he borrowed money about 
the date of the alleged payment to S the evidence of the accomplice 
was materially corroborated and his evidence regarding his inter- 
view with K and what passed between him and X at the interview 
could be believed though there was no corroborative evidence of 
those facts. 
Queen Empress v. Kunjan Menon .. 56 
Faisal Rates—Juam-holder and Government— Water Rights :— 
Seé Riparian Rights a i 4 
Gift—to tarwad members—Joint or gagan righi: eae Malabar 
Law (2) ; za 
1. Guardian and Ward— When puman act binging on ward. 
The general rule with regard to the binding character of a guar- 
dian’s act on the ward is that the ward will be bound if the act 
be done dona fide and for his interest, and is such as the ward 
might reasonably and prudently do himself if he is sui juris. 
o The Court of Wards v. Gowra Chandra si ba 
2. ————Act IX of 1861— — Guardianship of minor's property— 
Jurisdiction of Court—Mode of exercise immaterial. 
It is competent to the District Court under Act IX of 1861 to 
appoint a guardian of a minor’s property, and to allow him a remu- 
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Guardian and Ward—(continued.) 
neration varying with the income to be realised. Even ifthat Act 
does not empower this, the order is not ultra vires, as the parties 
consented in this proceeding to the exercise of a jurisdiction which 
the Court pessessed under Regulations V of 1804 and X of 1831. 
Dorasamt Tevar v, Udayana Tevar ` sate Saws 

1. Hindu Law—Alienation, by one of two daughters inheriting 

from a male— When possession of alienee adverse to the reversion- 

er:— Sez Limitation (2) zi ; 
2. __——Impartible Estate—Jncapacilated Zemindar—Akena- 

tion—Sanction of Court of Wards. w 

Per Curiam. —Where a Zemindar who was, by reason of incapa- 
city to manage his affairs, under the Court of Wards, but otherwise 
competent io contract, relinquished with the sanction of the Court 
of Wards, his life interest iri favour of his eldest son, subject to the 
provision that he was to be paid by the son a monthly sum of 
Rupees 5,000 for his maintenance :—/7e/d that the alienation would 
not be valid without the sanction of the Court of Wards, and that 
as the sanction given inthis’ case was beneficial to the ward it was 
within the power ofa prudent guardian, and the alienaticn was, 


a. Ld 


Di 


therefore, valid. 
The Court of Wards v Gowra Chandra 


3. impartibility—Admissibility of evidence—Disirict . 





Manual—Family traditioun—Custom of adjoining palayapets. 

On a question of the partibility or impartibility of a palayapat 
in Madura, an approved public and general history might bere- 
ferred to in connection with ancient facts ofa public nature. Mr. 
Nelson’s Manual of the Madura District, which was compiled and 
published under the orders of the Madras Government, and ccntains 
frequent references to official documents, isan appropriate book 
of reference in connection with the question whether the palayam 
was one ofthe group of Dindigul palayams,. whose history forms 
part of the political history ofthe District of Madura prior to the 
British ‘rule, and on the question ofthe tenure under. which the 
palayams were held in the 16th century under the rulers of Madura. 

A letter by the Zemiadar, who lived in 1882, containing replies 
to questions addressed by the Government of Madras regarding 
family usage ata time when there was no controversy; is admissible 
as evidence to prove the tradition in the family and its consciousness 
as to the usage of the Zemindari. 

The.usage of other palayams and Zemindaris in the neignbour- 
hood and belonging to the same caste is strong evidence of impar- 
tibility. 

When the owner of an impartible estate dies, leaving mor2 than 
one widow, the presumption is that only one of them is entitled to 
succeed to the estate. - Wa 

Chinnamnal v. Akkulu Ammal  ., “oF ai 
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Bindu Law—(continued.) 
4. Inheritance— Women’s property—Sister’s son. 
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A sister’ son is an heir under the Hindu Law to the property ' 


acquired by a woman. 


Saminatha Chetti v. Sengamalathachi = ae 
5. - 





—Husbana’s right to inherit to his Sarvaswadanam wi fe—Mann, 

Ch. IX, Sloka 135. 

B, the only daughter of the last member of a Nambudri Illam, 
was married to Ain the Sarvaswadanam form. On the death of & 
without issue, her Illam became extinct. A claimed the property 
of the Illam as heirto his wife under Sloka 135, Ch. IX, of Manu 
Smriti: Weld that A was not entitled to the property. 

Per Parker J.:—Inasmuch as A was not also appointed as heir 
of his wift’s Illam, and the above sloka refers only to the wife’s pe- 
culiar property, 4 cannot inherit to his wife’s Illam ; and there 
being .no other reversioner, the property must be escheated to the 
Government. 

Per Shephard J.:—The prop`rty referred to in the above sloka 
was not the wife’s peculiar property, but the estate of her father 
which she inherited on his death; that although 4 was not also 
appointed as heir to his wife’s Illam, he may under the above text 
inherit to the Iilam on his wife’s death without issue. 

Per Muthusami Atyar J.:—The legal import ofa Sarvaswadanam 
marriage would be nothing more than the adoption of the danghter’s 
son as the son of her father by anticipation at the time of her marri- 
age, coupled with a condition that she should retain the status of 
a member of her father’s Illam in spite of her marriage; till the 
birth of a son, her status in the family or Illam was only that of an 
unmarried daughter; the relation of affinity by marriage was ig- 
nored as a jural relation for purposes of inheritance in connection 
with the property of the Illam; when a Sarvaswadanam son-in-law 
was intended to be made an heir, he was constituted assuch by 
special appointment; and the text of Manu referred to, though ap- 
plicable to the case, had not the force of law in the present i ae 

Agnithrathan v. [tticherri za 
6. ————Reversioner— Alienation Ta one of two daughters in- 
heriting from a male— When possession of aliekee adverse to the 

reversioner :—See Limitation (2) 

7. WAA AA AA AAA son. 


A sister’s son is an heir under the Hindu Law to the property 
acquired by a woman. 


Saminatha Chetti v. Sengamalathachi 
Widows—Succession—Impartible Estate. 
When the owner of an impartible estate dies, leaving more than 


one widow, the presumption is that only’ one o them is Sk to 
succeed to the estate. l 


Chinnammal v. Akkulu Ammal 
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Marriage Sarvaswadanam—C A AA l 
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1. Impartible estate—Incapacitated zemindar—Alienation — 
See Hindn Law (2) 5 s I 
2. ——— Wdows—Succession :—See Hindu Law 8) xe 52 
Inamholde> and Government— Water a ial Kaga USE: , 
—See Riparian Rights zA l ag 20 
Inhabitants of village—ight of: See Custom 1) ee I5 
Interest.—See C.P.C, (6) os .. ..... 109 
Interpretation of Statute—See SE TAO WA i , ya 
jJudge.—Presecution of :—See Criminal Procedure Code is 75 
1. Jurisdiccion,—Consent to—See Guardian and Ward (2) ve IIO , 
=- 2, ——of Court—See Civil Court 
Karnam--Sit for ofice—See Madras Regulation (1) . 29 


1. Landlord and Tenant—Z Aa as of Landlord's 

Title—Nctice to quit. 

A tenant who denies the title ofthe landlord for. the first time 
in his written statement in a suit for ejectment is not entitled to a 
notice to quit 

Mayavanjari Chumaren v. Mimini Mavuran (1864) 2 M.H.C. . 
109 and Gopal Row Ganesh v. Kishore Kaliaas (1885) 1.U.R. 9 B.527 . 
followed. Eo Gee 
Chidambram Pillai v. Sabapathi Pillai. 54 84 
— Denial oflandlord's title after institution of suit—Bona fide 

denial of the title of one of two rival claimants on the decth of 

lessor—Fov feiture of tenancy—Vagaola Karanom—Irredeemable. 

The jenmi (owner) of certain land granted a Vaga tenure to some 
persons and transferred the- jenim right (right of ownership) to the 
plaintiff. The property having been attached in execution of a 
decree against the tenants, the plaintiff put ina claim which was 
rejected and tie property sold. Inasuit by the plaintiff against 
the original tenants, the purchaser and his assignee:—//eld, that 
their denial ir the course of the suit of the plaintiff’s title did not 
create a forfeiture of the tenancy, as the denial was not under the 
circumstances fraudulent; eld also on the evidence that a Vaga tenure 
is not redeemzble. 


Ze 





Kunhanni Nair. Konna Panikar 217 
1. Limitation—District Municipalilies Act [Vo f 1884 S. ss 
Trespass: See District Municipalities Act (2) .. 32 


2. Limitation Act (XIV of 1859), S. 1, Cl. 12—Alienation by 
one of two daughters inheriting froma male—When possession 
of alienee adverse to the reversioner. 

Held, that a suit by a daughter’s son in 1887 as reversioner to 
recover proper-ies which had belonged to his. maternal grandZather 
but had been alienated before 1851, by his mother’s sister, while in 
possession as the hier of her fether, was barred under Act XIV 
of 1859, S. 1, Cl. 12, the possession of thealienee having become 


II 


Limitation Act—(continued.) 
adverse to the plaintifPs mother, who represented the inheritance 
on the death of the alienor which took place about 1851. 
[Samba Siva v. Ragava (1890) I.L.R. 13 M. 512 reversed on 
review. | 
Srinivasa Reghavacheriar v. Sambasiva Pillay 
3. ——-—(Act XV of 1877) Arts 106 and 116. 

Where a registered partnership agreement has been entered into 
between the plaintiffand the defendant, by which the latter stipu- 
lated to pay his share of the loss incurred in the business, eld, in a 
suit instituted to recover the defendant’s share of the loss, on an 
alleged settlement of account between the parties, that Art. 116 
applied and not Art. 64 or Art. 106 of the Limitation Act. 

Runga Reddi v. Chenna Reddi (1.U.R. 14 M. 465) 
4. —— Art. 116—Contract in writing registered, 

Art. 116, Sched II, of the Limitation Act, XV of 1877, applies 
only to suits on contracts which are wholly in writing registered, 
and signed by both parties to the contract. 

Where a lessee executed a registered instruinent acknowledg- 
ing the lessor’s title and agreeing to hold onthe terms stated 
therein, but the lessor executed no instrument agreeing on his 
part to allow the lessee to hold on these terms, pel that the con- 
tract cannot be said to be a ‘contract in writing’ within the 
meaning of Art. 116. 

Ramasami Chetti v. Sokkanada Chetti 
— Art. 116—Covenant for title—T.P. Act, S. 55, Cl. 2. 

Where a covenant for title embodied ina registered sale deed 

is broken, Art. 116 of the Limitation Act will apply. 

Kasturi Naickar v. Venkatasubba Mudaly 
6.——-- Art. 116--7rans fer of Property Act, S. 52, Ci. A, 
covenant far title. 

In a suit by the vendee of immoveable property under a regis- 
tered deed of sale of 1883, for recovery ofthe purchase money, as 
damages on the ground that the vendor had no title: 

Held, that as the law implied acovenant for title, the suit fell 
within Art. 116, Sch. II, of the Limitation Act. . 

Narayana Reddi v. Rama Reddi .. ss va 
7.———Art. 120: See Madras Act I of 1876 : 
8, ————Arts 165, 167:—Suit by judgment-debtor Josea 
of property. 

Arts. 165 and 167 are applicable to suits by judgment-debtors 
wrongfully dispossessed of property in execution and are not limit- 
ed to cåses contemplated by Ss. 331 and 333, C.P.C. 

Vythilinga Muppanarv Seetha Lakshmi 
9, ———-Art. 173-A. (formerly Art. 161)—Civtl Procedure Code, 
S. 258—Payments made without sanction of Court, 


5. 
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Limitation Act—(continued.) 

S. 258, C.P.C., and the limitation prescribed for the issue ofa 
notice thereunder apply only where moneys are payable in accor- 
dance with the terms of a decree and payments are made in pursu- 
ance of lawful agreements under S. 257-A, C.P.C. In the case of pay- 
ments made under circumstances where both the above conditions 
are wanting, Art. 161 has no application. It is the duty of the 
Court in such cases to enforce compliance with the decree, whenever 
the facts are brought to its notice. The payment cannot be alto- 
gether recognized. ` 


Narayana Devu v. Venkataramanayya n B 
10. —— Art, 179, Cl. 2—Execution of morigage decree :— See: 

Mortgage (1) vie as ; za ya 
Local Government—Powero f:—See Criminal Procedure Code... 
1. Madras Act I of 1876—Assessment of Land Revenue, 

applicability--Transfer of vregisiry- Alienation of part of 

whole — Parties to suit—Collector necessary party—Limitation 

Act, Art, 120. 

Where certain permanently settled villages were sold and the 
vendee applied to the Collector for transfer of registry but the Col- 
lector refused it as the vendor did not appear before him and con- 
sent tothe registry :—Held, in a suit against the vendor for 
the alteration of registry (1) that the Collector was a necessary party 
to the suit; (2) that the period of limitation for the suit was 6 years 
from the date of the Collector’s refusal to register; (3) that Act I of 
1876 had no application to cases where the whole of a permanently 
settled estate was sold and the vendee sought merely transfer of re- 
gistry, but applied only to cases wherea part ofa permanently 
settled estate was sold and the revenue has consequently to be ap- 
portioned. j 
Virasami Chetty v. Ramadoss Panditar .. 
2.——1V of 1884:—See District Municipalities Act, Ss. 1, 2. 
3, -——_—_I' of 1886, S. 28—Abkari Act, IJ of 1864 S. 40; S. 331, 

Circ. 3 

Held that a purchaser of iminoveable property sold for arrears 
of Abkari revenue is entitled to be put in possession by the Civil 
Court, by removal ef obstruction, if any, under the provisions of 
the Code of Civil Procedure. 

Chithambaran: Chetti v. Natesam Chetti es és 
1. Madras Regulation XXV of 1802, S. 11—Suit for 
Karnam's office—/jurtsdiction of Munsif's Court. . 

S. 1x of Regulation XXV of 1802 does not exclude the jurisdic-* 
tion of Courts other than the Court of Adawlut of the. Zillah in 
snits by dismissed Karnams to recover possession of their office. 

Bhaskara Setupat? v. Balasubramania soe ee P 
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135 
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29 


2. Madras Reg. V of 1801—Jncapacitated, Zemindar— —Aliena-— 
tion to next heir, sanction of Court of Wards—Prudent and ` 
Beneficial, — Guardian and. ward—When guardian's acts binding 
on ward—Test. ; 
Per Muthusami Aryar j.: The prohibition nrod by S. 5 of 

Mad. Reg. V of 1804, applies by im „lication, to alienations, by the. 

ward. Though a person under disability might not act for himself, 

yet he might act with the sanction ofthe guardian accorded in,con- 4 

formity to the general law when such accord is not expressly prohi- 

bited by any particular enactment, ifany, applicable to the case. 
The general rule with regard to the binding character of a guar- 
dian’s act on the ward is that the ward will be bound ifthe act be 
done bona-fide and for his interest, and is such as the ward might 
reasonably and prudently do himself if he is su? juris. _. ; pi 


Per Curiam.—Where a Zemindar who was, by reason of incapa- 
city to manage his affairs, under the Court of Wards, but otherwise 
competent to contract, relinquished with the sanction of the Court. +° °° 
of Wards, his life interest in favour of his eldest son, subject tothe’: + 
provision that he was to be paid by the son a monthly sum of Rupees: 
5,000 for his maintenance :— Held that the alienation would not be 
valid without the sanction of the Court of Wards, and that as the 
sanction given in this case was beneficial to the ward it’ was within’ ” ' 
the power ofa prudent guardian, and- a dena ion was, therefore” “ 
valid. Ya We ; kai 
Court of Wards v. Gowia Chandra . a. F I 
3.———V of 1804 & X of 1831.—See Guardian ana Ward. (2) Iro 
1. Malabar Law.—Alienation by managing member—Declara- 

tory suit by junior members. 


` 


See Court Fees Act ze A . 107 
2.——_ Gift to Tarwad menibers— Fite or Ton righi Pa ties— os 
Non-joinder. 


“Pear a 


Where a suit is brought for the recovery of certain property by 
persons claiming as donees under one of several persons jointly | 
entitled to the property, keld the suit must fail as it is not, one for, i 
partition. NA i h 

Obiter.—Members of a tarwad who are donees under an instru- 
ment of gift take it as tarwad property. [Nara yana t. Kanan (1884) 
I.L.R.7.M. 315. questioned. } - A p oh | 

Kunhi Modin v. Ambu | a ae 8 ye ee Se 133 


i 4 
1 


- 


3. ———Nambudris—Sarvaswadanam Marriage:—See Hidu Law (5) 34 
d, ————-Mattotti—Pre-emplion—Rights of sub-morigagee.. 

The holder of a matloti? mortgage has, like the holder of an otti . .. 
mortgage, the right of pre-emption and of making further advances . 
tothe mortgagor. The right-of pre-emption, in such ‘cases, carries, 
with it also the right of continuing tohold.as mortgagee in prefer-. - 


Prerogative of Crown—Sze Act-of State . 


Pro-Note,—Alteration—Signetrre 0 J Witùees added: a Negotiable 


Instrument - ... KWA ee Me l \ aw to. ' ea 


REv. 
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Malabar Law-— (continued.) PAGE, 
ence to others, and therefore an agreement whereby the mortgagor j 
empowers a person to redeem the mcetfotiz on payment of the 
amount due is invalid as against the mortgagee. 

Held also, that when a mortgagee sub-mortgaging a portion of 
the mortgaged property stipulates that the sub-mortgage is to be 
paid off, when the mortgagor pays off his own mortgage, he cannot 
by consenting to the mortgagor redeeming the portion ofrthe 
property sub-mortgaged deprive the sub-mortgagee of his right to 
hold until the original mortgage is redeemed 

Keeran Avulla v, Chendrashekaran.. .' T 104 
6. ———-Vaga Tenure. ; 

See Landlord and Tenant (2) zi 117 
1. Minor— When guardian’s acts binding on ward: = Guardian 

and Ward (I) .. - ‘ ka I 
2. —— Guardianship of WA robai: :—35€€ Guardien caa 

Ward: (2). Ww WA .. 110 
Money Order — Tender: a ee Tea (2), 100 
1. Mortgage—Redemption decree—Time, fixed—A peal With- 

drawal—Limitation—Caltculation af time— Ti Vans sfer of Property 

Act, IV of 1882, S. 93. 

When an appeal is filed against a decree for redemption ibis: 
withdrawn, the time fixed for redemption by the decree appealed 
against cannot. be calculated from the date ofthe withdrawal of the 
appeal, and the execution of the decree will be barred on the expiry 
of the time fixéd from the date of the original decree. ([Patloj: v. 

Ganu (1890) I.L.R. 15. B. 370 followed. 

Kanara Kurup v. Govinda oie a 135 
2. ———— Righi of ‘sub-mortgagee ;—See Malabar Law (4) 2i 104 
Nambudris—Sarvaswadanain marriage:—See Hindu Law (5) 34 
Negotiable Instrument—/Pro-note —Alteration: — See Contrect(r). 66 
Non-joinder of parties—S¢ee Malabar Law (2) ` 133 
Notice to qnit—Z jectinent—Denial of LANEI as title See 

Landlord and Tenant (1) 24 
Pallienis,—C ustom of adjoining pala. rer -See Hindu Law ai 52 
Partnership, —Suit for share in:—See Limitation (3).. s 102 
Post Office, —Money OPder—Tender :—See Contract wi ‘I0o 
1. Practice—Parties—T: raner of Kegist y—Collector necessary 

party. 

In a suit against the Vendor for the alteration of Registry, nee zA 
that the Collector was a necesssary party to the suit. 

7 Virasamy. Chetty v.. Ramdoss Panditar ee es E -26 
2. ————Parties,. Non-joinder of :—See Malabar Law (2). ' 133 
Pre-emption—Vatlotti mortgage:—See Malabar Law (4) a STOR 

122 


- 66 


Kn) 


Provincial Small Cause Courts Act S. 23.—Second Open 


—See C.P.C. (14) f si Ns Ki 
Redemption Decree, — 4 peal wiihdrawn— Calculation of time : 
—See Mortgage (1) a Sats ig se 


Registration Act, S. 50.—Combetition between instruments. 


A registered purchaser of land from an unregistered vendor has 
a better title than a second vendor from the original owner claiming 


Rev. 
M. le Je 
PAGE. 


18 


135 


under a conveyance subsequent in date to that- executed by the ~ 


unregistered vendor. 


(The‘instruments in competition with reference to S. 50 of the 
Registration Act must relate to the same property but need not have 
been executed by one and the same person.) . : 


S. 50 ofthe Registration Act is limited to cases in which the 


party in possession can only rely.on an unregistered instrument. . 





Krishna Asary v. Siva Subvamania Pillay ie 
Religious  Endowment—Decree against temple trustee—Res- 
judicata.—See C.P.C. (2) pi an ss 
1. Res Judicata :—Decree against trustees See C.P.C. (2) êh 
ae Incidental determination of issues—Prior suit not appeal- 
able :—See C.P.C. (1) ja za ya ya 
Revision—S. 622 C.P.C.:—See C.P.C. (5) P A 


Riparian Rights—Water Rights—Inam-holder and Govern- 
meni— Reasonable user. 


The owner ofan Inam village, through which a natural stream 
flowed, who was found to be the proprietor of the bed of the stream 
within the limits of the village, claimed the right to the water of the 
stream within the limits of his village. : 

Held, that asariparian proprietor he was entitled to a reason- 
able use of the water, that Government had no right to control such 
right, and that this included the right to use the water for irrigat- 
ing his lands adjacent to the streain, even though such lands were 


12 


69 
69 


44 
13 


punja lands at the faisal, provided that, by such user, he did not ` 


materially- diminish the supply to the lower riparian proprietor. 
® 


Narasimha Sastrial v. Secretary of State T - se 


Saravaswadanam Marriage—Neméoudris:—SeeHindu Law(5) 
Second Appeal :—See C.P.C. 3, 14. 

Stream—(Watural) Rights in bed:—See Riparian Rights TA 
1. Succession Certificate Act, S. 4—Succession—Survivorship 

— Joint family debt. 

Although Act VII of 1889 contemplates only cases of succes- 
sion, a Hindu son suing to recover a debt due upon a pro-note exe- 
cuted to his deceased father is bound to produce a succession 
certificate under S. 4 of Act VII of 1889, when there is nothing on 


20 


34 


20 


16 


Succession Certificate Act—(conlinued,) 


the face of the documents or pleadings to shew that it is a ere due 

to the joint family and not to the father alone. a 
Pera Reddiv. Hussain Sahib Wa 33 ; T 

2. Succession Certificate Act S. 4—Suii on a bond jor vent. 

Held that, where a snit is brought by the son of a' Zemindar 
upon a bond for arrears of rent executed to the father, the suit is 
not one for rent within the meaning of Sub-section 2 of S. 4 of Act 
VII of 1887, so as to entitle him to exemption from producing a 
succession certificate. 

Zemindar of Kalahasti v. Venkatappa iD a 
Temple ‘Trustee—Decree against T: aaa eae See 

C.P.C. (2) za sa a 

Transfer of Registry—Alienation 0 f a, port of MA :— See 
. Madras Act(1) ° : ais 
1. Transfer of Property Act, S. 52, Cl. 4— Implied ete 

Sor title :—See Limitation (6) .. oF 
2. ———S. 55, CI. 2.—Limitation Act, Art. “116—Cove nant jor 
title. 

Where a sale-deed WA a person, professing, to sell as owner, 
contained the words: “There is no takarar (dispute) of any sort 
on the said land; should any arise, I will myself come forward and 
settle it”, _ Held—that the words amounted toa covendnt for title, 
and that, even ‘apart from the clause, such a covenant “would be 
implied by the Transfer of Property Act, S. 55, Cl. 2. 

Kasturi Naickar vs Venkatasubbe Mudaly .  .. 
3. ————-S.' 93— Redemption Decree—Appeal withdrawal: _ See 

Mortgage (1) ..' ae Sati "T £ 
Trustee, Temple—Decree against »rustee, Resjudicata:—See 

C.P.C. (2) vs . w, . ; 
Water Rights—/nam- older and T E oni use:— 

See Riparian Rights .. TET T 
Words—“ Building-”—Meaning of:—See District Municipalities 

Act (1) ‘ YA 
Zemindar, Sasa aita AER to next heiv—Sanction 

of Court of Wards :—See, Hindu Law (2): 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.* |“ 30] 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
The Court of Wards and another .. Appellants* 


(Defendants). 

v. 
Sri Sri Gowra Chandra, &c. -- Respondent 
(Plaintif). 


Madras Reg. V. of 1804—Incapacitated Zemindar—Alienation to next heir, The Court 


sanction of Court of Wards—Prudent and Beneficial.—-Guardian and Ward—When 
guardians acts binding on ward—Test. 

t [Per Muthusami Aiyar J:—The prohibition imposed by S.5 of Mad. Reg. V. 
of 1804, applies by implication, to alienations by the ward. Though a person 
under disability might not act for himself, yet he might act with the sanction 
of the guardian accorded in conformity to the general law when such accord is 
not expressly prohibited by any particular enactment, ifany, applicableto the 
case. 

The general rule with regard to the binding character of a guardian’s act 
on the ward is that the ward will be bound if the act be done dona-fide and for 
his interest, and is such as the ward might reasonably and prudently do him- 
self if he is sut juris. | 

Per Curiam.—Where a Zemindar who was, by reason of incapacity to manage 
his affairs, under the Court of Wards, but otherwise competent to coutract, 
relinquished with the sanction of the Court of Wards, his life interest in favour 
of his eldest son, subject to the provision that he was to be paid by the.son a 

monthly sum of Rupees 5,000 for his maintenance :—He/d that the alienation 
would not be valid without the sanction of the Court of Wards, and that as the 
sanction given in this case was beneficial to the ward it was within the power of 
a prudent guardian, and the alienation was, therefore, valid. 

Appeal from the decree of the District Court of Ganjam in 
O. 3. No. 10 of 1888. . 

The property in dispute was the Zamindari of Parlakimidi in 
the District of Ganjam under the managemerft of the Court of 
*Wards under Regulation V of 1804. The first appellant was the 
Court of Wards, and the second was the then zemindar, its ward, 
represented by his guardian, the rst defendant, and the respon- 
dent ¢plaintiff) was his eldest son. The zemindary is an ancient 
impartible estate of which the devolution is regulated by the custom 
AV ——.....—---......—....... aan an, 

* A. No. 57 of 1889. 30th April 1890. 
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of primogeniture. On the gih of April 1888, the zemindar, namely, 


_ the and appellant, while stilla ward of the Court of Wards, re- 


nounced his interest in the zemindary, with the sanction of the 
Court, im favour of the respondent, his eldest son, and executed a 
deed of transfer marked Exhibit A. Under the deed the father re- 
linquished his life interest, and theson, the respondent, was to give ' 
Rs. 5,000 fer mensem to the father during his life-time for his ex- 
penses. The Court of Wards sanctioned the transfer subject to 
its validity being established by a competent Court of Justice. 
The suit was brou ght by the. respondent to recover the 
zemindary under Exhibit .4, and a decree was made in | his favour 
by the District Court of Ganjam. ‘The defendants preferred this 


appeal to the High Court 


V. Bhashyam Aiyangar for appellants 

P. Ananthacharlu for respondent. 

The Court delivered the following 

JUDGMENTS: :—Muthusami Ayar J. (after setting forth 
the facts of the case).—It is provided by S. 7 of Act IV of 1882 . 
that every person competent to.contract and entitled to transfer- 
able property is competent to transfer such property to the © 
extent and in the manner allowed and prescribed by any 


. law for the time being in force. It is further provided by 


S. 11 of the Indian Contract Act that every person is competent to 
conttact who is of the age of majority according to the law to 
which he is subject. S.12 declares that a person is of sound 
mind for the purpose of making a contract,if, at the time when he 
makes it, he is capable of understanding it, and of forming a 
rational judgment as to its effect upon his interests. With re- 
ference to these provisions of law, the circumstances under which 
document A was executed raise for consideration two specific 
questions in connection withits validity ; viZ., (1). whether the 
present zemindar was of sound mind at the? date of .4 within the 
meaning of S. 12, and (2) whether he was disqualified from 
contracting by any law to which he was subject within the mean- 
ing of S. 11 of the Indian Contract Act. (His Lordship found 


` upon the rst question that the zemindar was of sound miad.at 


the date of A, and on the and question proceeded as follows, ) 
The next question for decision is whether at the date of decu- 
ment A, the zemindar was disqualified from contracting by any 
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law to which he was Subject. There is no doubt that but for the 
zemindar’s position as a ward of the Court of Wards, the transfer 
would be perfectly good-in law. A gift such as is evidenced by 
Exhibit A from natural love and affection is expressly sanctioned 
by 5. 25, Cl r, of the Indian Contract Act. Again, the tran- 
saction is mol unknown to Hindu Law, for inthe case of ordi- 
nary partible property, a father who is sur juris may, and does 
often, renounce his interest in favour of his sons or divide the 
property between them, reserving a reasonable provision for his 
own support and that of his wife. But the question on which 
our decision has to depend in this case is that of the zemindar’s 
competency to execute document 4 with the sanction of the Court 
of Wards, or rather of the competency of the Court to sanction a 
transfer of the description contained in document 4. By S. 5, 
Regulation V of 1804, a person succeeding to property by. inheri- 
tance but incapacitated by natural infirmity is precluded from 
taking charge or administering the affairs of such property on his 
own behalf, and the natural construction is, that the prohibition 
includes by implication any alienation by him of the property. It 
may be taken, therefore, that any alienation by one who isa ward 
of the Court of Wards must be set aside unless it 1s made with 
the sanction of the Court of Wards. As regards the sanction of 
the Court it is expressly mentioned but in two sections, 15 and 25. 
In the former, managers ofthe property of minors are prohibited 
from disposing of any part of the property without the permission 
of the Court of Wards in writing, and although the section vali- 
dates the alienation with such sanction when it becomes necessary 
in the ordinary course of management, it throws no light on the 
limits within which sanction may generally be accorded. Again, 
by S. 25 disqualified landholders are permitted to adopt chil- 
dren with the consent of the Court of Wards previously had in 
writing. It is also an act which a guardiarf may sanction when 
it is beneficial to the ward. As there is thus np specific provision 
as to the * extent to which the Court of Wards may generally sanc- 
tion alienation of property by its ward, we have to look for a rule 
of decision to the general law relating to guardian and ward? and 
. to the principles which limit the power of the former to act for 
the latter. 


[1. As for the general law see the decision ofthe Judicial Committee in 
Mumtaz Ali v. Sakhawat Ali, (1901) I L-R. 23 A. 394: S.C.L.L,. 28 I. A. 193.—Ep.] 
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” On this point it is urged on behalf of thé respondent that the 
statutory disability is a case of defective volition and that the 
defect may be supplied by the sanction of the Court of Wards. Cu 
the other hand, it is argued in support of the appeal that the 
relation between the Court of Wards and the Zeminder being that 
of guardian and ward and an ordinary guardian not being compe- 
tent to alienate the property of his ward except under necessity or 
for his own manifest benefit, the power of the Court to sanction ar 
alienation by its ward must, except, as specially exempted by 
Regulation V of 1804, be taken to be likewise limited. But the 
Judge-held that a ward was competent to make contracts with the 
sanction af the Court of Wards, that in coming toa decision 
whether the Court can sanction the transfer, it may be guided 
by the consideration that the transfer will give the Zemindar a 
representative in the person of the next heir and it is not rigidly 
restricted to the consideration of the pecuniary interest of the wazc | 
in its strict legal sense. Ordinarily, the act ofa guardian binds 
the ward only when it is done under necessity or for his benefit. 
The general principle, however, is that he will be bound by the 
act of his guardian when it is done boma fide and for his interest 
and when it is such as the ward might reasonably and prudently 
do for himself if he had been suz juris, In Temmakkai v. 
Subbammal* which was argued by eminent counsel on bozh 
sides Holloway J. said: “ Ajl+acts which. a guardian does foz 
his ward and which are such as the ward if sez furts might reason- _ 
ably and prudently do for himself must be upheld.” In that case — 
the question was whether the property claimed by a minor should 
be divided according to the rule of Patnibhaga (number of wives 
of the late owner) or Putrabhaga (according to number of sons) © 
and the guardian of the minor referred it for the decision of cer- 
tain arbitrators who made an award directing partition according 
to the rule of Patnibh4ga. It was contended that the minor | 
could legally have no will and that ‘he was not bound by the 
result of the reference made by his guardian, but*the Court dis- 
allowed the contention on the principle mentioned above and held 
that the reference was * reasonable and prudent. There is, there- 
fore, reason to hold that as guardian the Court of Wards was 
entitled.to look at all the circumstances of the case and to grantor 
withhold its sanction according as the transaction was or was rot 


I, (1864)2 M. H. C. R. 45. 
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one which the ward, if sus furts, might reasonably and prudently The Court - 


conclude provided it was not plainly to his disadvantage. Testing 
the transfer by the principle mentioned above, I see no reason to 
say that the sanction: accorded by the Court of Wards “was not 
sufficient to validate it. 


That it will give the family a recognized and: natural repre- 
sentative from among its members and thereby add to its import- 
ance and dignity according to the general notion current in joint 
Hindu families, there is no doubt. Nor is there any doubt that 
the installation of the eldest son as the zemindar and the transfer 
of the estate to his management will afford special gratification 
to the present zemindar and add to his happiness in his old age. 
Turning to its effect upon the pecuniary advantage which he now 
derives from the estate, the provision for payment of ‘Rs. 5,000 
per mensem for his support is a fair and reasonable equivalent to 
the allowance now made for the family by the Court of Wards.. 

' Having regard to his future prospects, there is little chance of 
his ceasing to be a ward of the Court of Wards during his life, 
and even if he ceases to be such, the act is precisely the one which 
an affectionate and prudent father might do if he was sur jurts. 
Nothing was suggested during the hearing of this appeal either 
against the conduct or capacity of the eldest son as affording a 
reasonable ground for the belief that the safety or prudent manage- 
ment of the estate would be imperilled by the transfer. The risks 
suggested by the appellant’s pleader during the zemindat’s cross- 

‘examination were not put forward as contingencies which either 
the known conduct of the respondent or any special circumstances 
of the family render probable, but they were referred to as general 
‘and remote possibilities which would not ordinarily deter a 
prudent father, acting with due regard to his interest and that of 
the rest of the family, from making the transfer. As already observ- 
ed, the analogies of the Hindu Law are in favour of the tansaction 
when the father isold, and, as the next heire the transferee has * 
also a personal interest in preserving the estate and managing it 
well.. Under such circumstances, I am unable to hold that the 
Court of Wards was not warranted in sanctioning the transfer or 
that it was not entitled to look at all circumstances of the casein 
forming an opinion as to what is truly beneficial to the ward. As 
regards the suggestion that when there isa statutory disability, 
there must be'a statutory emancipation before there can be a 
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The Sk valid transfer, it would be entitled to weight ifthe Court of Wards 


did not sanction the transfer. Not only did the Court sanction but 
it is also a fact established by positive evidence including that of 
the Court’s Agent that the present zemindar has contractual 


. capacity. Reading together Ss. 2, 15 and 25 of Regulation V of 


1804, the reasonable construction appears to be that the Court 
of Wards might sanction acts of the ward-if they fall within the 
principle laid down in Zemmkakal v. Subbammal.1 If there were a 
formal emancipation or a statutory determination of disability, 
there would then be no necessity for any sanction. In Zemmakkal 
v. Subbammal> it was observed by a Divisional Bench of the High 
Court at Calcutta that such a transfer would be valid if it were 
sanctioned, and although the observation was only an obiter 
dictum, it is not altogether without weight as illustrating the 
general principle that though a person under disability might not 
act for himself, he might act with the sanction of the guardian 
when it is accorded in conformity to the general law and when it 


| is not expressly prohibited by the particular enactment, if any, 


applicable to the case. The conclusion to which I come is that the 
sanction of the Court of Wards was in accordance with the princi- 
ple already mentioned and therefore validated the transfer evi- 
denced by Exhibit A. 


Best J.—(Upon the 2nd question His Lordship said as fol- 
lows):—The next issue is the one that has been argued at the 
hearing, and the question raised thereby is whether the circum- 
stance of the zemindar being a ward of the Court of Wards pre- 
cludes him from making a transfer such as that evidenced by 
A, even with the sanction of the Court of Wards. If the ward 
were incapable of understanding the nature and effect of the docu- 
ment executed by him I should say at once that the mere sanc- 
tion of his guardians, would” not be sufficient to validate the 
transfer in question. Butit is found that the Zemindar under- 
stands the nature and effect of 4 and is of sufficiently sound mind 
to be able to contract as defined inS.12 of the Contract * Act. 
Under these circumstances is not the sanction of the Court of 
Wards sufficient to validate £ ? ' 


~ e 
At the time when the present zemindar succeeded to the 
zemindari in question, it was included in the tracts of the 


Í. (1864) 2 M. H. C. R.47. 
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country in which the’ ordinary rules for the administration of Civil The Court 


and Criminal Justice, as also those for the collection of revenue, 
had ceased to have operation and for which special rules were pre- 

scribed under Act XXIV of 1839. Hence the recommendation in 
B that the estate should be continued to be administered by the 
Agent “in his capacity of Court of Wards” and the order of 
Government, Exhibit ZV, that it be continued “as heretofore 
under charge of the Agent according to No. XI of the Agency 
Rules.” [This rule XI as printed in Board’s Circular Orders, page 
565, is, I find, the same as that which appearsin No. 8 in Mr. 
Sloan’s Code, page 546.] In 1863, however, Parlakimidi, except 
the Malaya portions of it, appears to have been removed from the 


operation of Act XXIV of 1839 and re-subjected to the ordinary - 


‘rules of adminstration.” Consequently, since then, it has been 
subject to the Board of Revenue as Court of Wards so continued 
by Regulation V of 1804. 


That an incapacitated person, whose property isunder charge 
of the Court of Wards, cannot make a valid disposition of such 
property without the sanction of that Court, there can be no 
doubt (Cf. Balkrishna v. Masuma Bibi,” and also Govern- 
ment v. Monohur Deo.*) In this last case it was held that 
a ward, whose estate was under the management of 
the Court of Wards, could not, without the consent of 
such Court, give up her assets in favour of the next heir. 
“The question whether she could have done so with such con- 
sent did not then arise, and therefore the opinion then express- 
ed that she could do so is a mere obzter dictum. There can be no 
doubt that the Court of Wards can itself deal with the property 
of its ward and even alienate it for the necessity or benefit of its 
ward. The question here is whether the transfer sought to be 
made by the zemindar is either necessary sor likely to .be bene- 
ficial to him. I do not think it can be held to be necessary, but it 
is contended that it will be beneficialto the “zemindar by adding 
to the dignity of the family and placing it in its proper position 
among“ other zemindars in the neighbourhood, with reference to 
whom it is now in a false position by reason of its head being 
treated as a person incapable of managing his own affairs. As 
pointed out by my learned colleague; it is not unusual among Hindus 


I. (1882) L. R. 91. A. 182: $. C. I. L. R. 5 A. 142. 2. (1864) W. R. 39. 
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a il for a father to relinquish all interest in propefty witha stipulation 
ý — ° for the maintenance of himself and his wife (if any), and in the 


pona a, present case the zemindar has taken care to make such stipulation. 
As he is found to be a man possessing contractual capacity, and as 
the transfer is in favour of the next heir to the estate; and not only 
desired by the present Zemindar but likely to be beneficial to the 
whole fan.ily by enhancing its importance among its neighbours, 
I concur with my learned colleague that, in the circumstances of 
this case, the sanction of the Court of Wards is sufficient to 
validate the transfer evidenced by A. 


[NoTE.—See Latchmessar Singh v. Chatrman of the Dhar- 


bhanga Municipality ; Rajah Mohammad Mumtaz Alt Khan v. 
Sakhawat Alt, 2 and Critical Notes r. M. L. J. 79.—Ep.] 





[" 3.] “IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mr. Justice Muthusami Aiyar and Mr. Justice 


Parker. 
C. V. Svayambu Aiyar Petitioner* 
(Defendant). 
D. 
The Municipal Council of Negapatam.. Complainant. 
wis a bu Madras Acis—District Municipalities Act— Act IV of 1884, S. 180—Constyuc- 
tion of—Sanction for building—Statute—Construction—Marginal note.. 
Municipa i A license or permission in writing front the Municipal Council is necessary 


under S. 180 before commencing to erect a building except in the case of default 
on the part of the Municipal Conucil mentioned in Cl. 5 of S. 180. 


An addition to a building falls within the definition of building in S. 3. 
The marginal note to a section is not part of the section. 


[Petition under Ss. 435, 439, Cr. P. en „ praying the High 
Court to revise the judgment of the First Class Sub-Divisional 
Magistrate of Negapatam in C C. No. 81 of 1890 and summary 
trial No. 19 of 1890.] 


The facts of the case are as follow :— 

The Municipality of Negapatam took action under S. 180 of 
Madras Act IV of 1884 against the defendant for having made 
substantial additions to, and alterations in, his house situated 


*Cr. Rev. Case 508 of ‘1890. 4th December 1890. 
I. (1890) I. L. R. 18 C. 99: s. ¢. L. R. LA. 
2. (1901) I. L. R. 23 A. 394: S.C. L. R. 281. A. 193 ( 195). 
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within Municipal limits without having applied for the license 
referred to in S. 180. The defendant contended that the section in 
question related only to the construction of entirely new build- 
ings. The Sub-divisional Magistrate found that the defendant 
acted ona fide, and that his neglect to obtain a license was 
due only to his misapprehension of the law and held that the addi- 
tions and alterations, viz., a wing and a tower added to his old 
building fell within the definition of bulding in S. 3, and that a 
license was necessary. He sentenced the defendant under S. 263 
of Act IV of 1884 to pay a fine of Rs. 5. * The defendant, there- 
upon, filed a Criminal Revision Petition in the High Court against 
the order of the Magistrate. _ : 


K. Brown and A. Sambamurti Aryar for petitioner. 
C. R. Pattabhtrama Atyar for respondent. 


K. Brown.—S. 263 is not applicable to this case. It 
does not govern S. 180 for S. 180, is only directory inasmuch as it 
does not provide for the issue of a license or a permission in writ- 
ing as required by S. 263. 9. 161 provides for the issue of a 
license. Under the last clause of S. 180, no license seems to be 
necessary. Ss. 167, 171,178, “79, 189, 229 clearly show that if a 
license or written permission was necessary before any act was 
done, the Legislature took care to word the sections clearly. In 
these sections, the words are “ no act shall be done without license, 
&c.,” or “it shall not be lawful for a person to do so and so with- 
out” or similar words. As there is no such thing in S. 180, S. 263 
cannot refer to S. 180. [Muthusamt Aryar, J—For a month a 
license is necessary. Then the statute allows permission. Is it 
not a reasonable construction?) It may be. In the corresponding 
section of the Madras City Municipal Act I. of 1884, the penal 
clause goes generally with the section itself. Further, penal sec- 
tions ought to be construed strictly. j 


2ndly, supposing a license is necessary under S. 180, that section 
does not apply to extensions and alterations of old buildings. 
The marginal note says “new buildings”. See Venour v. Sellon! 
as to the use of marginal notes in construing statutes. The 
Legsslature, when it refers to alterations and extensions, does so 
clearly. For instance, see S, 73, Ss. 167, 169 of Act IV, 8. 265 of 
Act I of 1884 and S. 33 of the Bombay Municipal Act of 1873. 





I. (1876) 2 Ch. D. 525. 
R *2 
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Mr. Pattabhirama Atyar.—S. 180 is no new provision. It 
mentions an initial duty on the builder, (reads old Madras Act, Ss. 
126, 127.) See also Claydon v. Green? and Hobbs v. Dance.” 5. 180 
does not speak of new building but only of building ; see Shzel v. 
Sunderland Regarding marginal notes see Attorney General v: 
G. E. R. Co.* 

Mr. Brown in reply.— The Act does not clearly constitute 
this an offence. 

*The cases cited by the other side do not apply. Ss. 126, 127 
of the old Municipal Act correspond to S. 187 of the present Act 
and not to S. 180. . 


The Court delivered the following 


JUDGMENT :—We entertain no doubt that either a license 
or permission in writing from the Municipal Council was neces- 
sary under S. 180 before commencing to erect a building, except in 
the case of default on the part of the Municipal Council mentioned 
in Cl. 5. The contention that the omission to comply with the 
direction contained in S. 180 does not render the petitioner liable 
to the penalty prescribed by S. 263 cannot, in our opinion, be 
supported. Having regard to the definition of bucldeng in S. 3, 
we consider that both the wing and the tower newly erected fall 
within that definition. We are unable to accede to the contention 
that the marginal note to S.180 ought to be treated as part 
of the section. The case of Venour v. Sellon,* proceeds on the 
recent practice of entering the marginal notes in the Rolls of 
Parliament and on that ground treats them as part of the statute. 
The case is not applicable in this country. We think the convic- 
tion is right and must dismiss this petition. 


[Wore.—Since this case the section of the Municipal Act under 
consideration, viz., S. 180 has been amended by Act III of 1897. 
As regards ¢he question of marginal notes, it has now been definitely 
decided by the Privy Council (if there were any doubts about it) 
that marginal notes do not form part of the Act and ought not to 
be referred to on a question as to the construction of a section— 
see Balraj Kunwar V. Jagatpal Singh.”—ED.| 





EE ———— W———H—————— 


1. (1868) 3 C. P. 511. 2. (1873) L. R. 9 C. P. 30. 

3. (1861) 6 H. & N. 796. 4. (1879) L- R. 11 Ch. D. 465. 
5. (1876) 2 Ch. D. p. 525. | . 

6. (1904) I. L. R. 26 A. 393 (406): S. C. L. R. 311. A. 132. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS¥* 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice © 


Parker. 


Vythilinga Muppanar si Appellant** 
Vs (Decree-holder) 
Seethalakshmi Ammal Wa Respondent 
(Judgment-debtor). 


Limitation Act, XV. of 1887, Arts. 165, 167—Suit by judgment-debtor dis- 
possessed of property. ' 

Arts. "65 and 167 are applicable to suits by judgment-detbors wrongfully 
dispossessed of property in execution and are not limited to cases contem- 
plated by Ss. 331, and 335, C. P. C. 


* Civil Miscellaneous Second Appeal from the order of the 
District Court of Tanjore in C. M. A. No. 538 of 1888 affirming 
the order of the Sub-Court of Tanjore in C.M. P. No. 325 of 1888. 

The and defendant applied to set aside the delivery ofa 
house to the plaintiff more than 30 days after the delivery on the 
ground that the plaintiff was entitled under the decree only to one 
moiety of the house and that he had wrongfully taken delivery of 
the whole house. ‘The delivery was set aside as to one moiety 
by the Sub-Court and the order was confirmed by the District 
Court. The plaintiff appealed to the High Court. 

P. S. Sivaswami Atyar for appellant. 

V. Bhashyam Atyangar and C. R. Pattabhirama Atyar for 
respondent. 

The Court delivered the following 

JUDGMENT:—We do not agree with the District Judge that 
Arts. 165 and 167 of the Limitation Act cannot apply to an 
application made by the judgment-debtor and must be limited to 
cases contemplated in Ss. 331, 335 of the Civil Procedure Code. 

No specific section of the Code is mentioned either in Art. 165 
or in Art. 167and botharticles contemplate application by a person 
dispossessed in the execution of a decree by the decree-holder to re- 
cover back possession. Unless they referred severally to judgment- 
debtors as well as third parties, there would be tautology. Article 
178 has no application, unless upon the proper tonstruction of Arts. 
165 and 167 it can be held they cannot apply. We reverse the 
orders of the Courts below and direct that the application be dis- 
missed with costs as barred by limitation. — 

{Note.—See also Ratnam Ayyar v. Krishna Doss? ; Hardin 
Singh v. Lachman Singh ? —Ep.] 

sk C. M. S.A. 25 of 1889. 21st January 1890. 
1. (1897 I.L. R. 21 M. 494. 2. (1900) 1. L. R. 25 A. 343. 
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*IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


' Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Shephard. | 


Krishna Asary ya Appellant** 
| Ue (374 Defendant). 
Siva Subramania Pillai sà -Respondent 
| (Plaintif). 


Registration Aci, S. 50—Compelilion between insiruments. 

A registered purchaser of land from an unregistered vendor has a better title 
than a second vendor from the original owner claiming under a conveyance 
subsequent in date to that execated by the unregistered vendor. 

[The instruments in competition with reference to S. 50 of the Registration 
Act must relate to the same property but need not have been executed by one 
and the same person.] 

S. 50 of the Registration Act is limited to cases in which the party in pos- 
session can only rely on an unregistered instrument. 

* Second Appeal from the decree of the District Court of 
Tinnevelly in A. S. No. 476 of 1889 reversing the decree of 
the District Munisif of Ambasamudram in O. S. No. 556 of 
1883. 


The plaintiff claimed a house under a registered sale deed 
(Ex, 4) from the first defendant, dated 25th May 1883. The ard 
defendant claimed the property under a registered sale deed, 
(Ex. IV) dated 13th July 1880, executed by one Kuthalingam 
Pillai who had bought the property from the ist defendant orr 
the rst October 1878 under an unregistered sale deed (Ex. J) 


P. S. Stvaswamt Aryar for appellant. 
C. Ramachendra Row Sahib for respondent. 
The Court passed the following 


ORDER:—It is argued that Hx. IV was registered and 
prior in date to Ex. A, and that, though Ex. I was 
not registered, the tespondeut was not entitled to claim 
priority as against the appellant who was admittedly in 
possession. Itis urged, on the other hand, for the respondent 
that the instruments in competition with reference to the 
provision of S. 50 of the Registration Act must be instruments 
executed by one and the same person. Having regard to,the 
language of 5. 50, we see no foundation for this contention. It 
was certainly not intended to enable the vendor to sell his property 








eS. A. No. 822 of 1888 .15th July 1889. 
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more than once. On “the true construction of that section, the Krishna 
sary 

instruments in competition must be taken to be those relating tothe — y, 

same property, though not necessarily executed by one and the ETA 

same person, as the intention was to enable intending purchasers Pillai. 

for value to rely on the registration books as a certain index of 

prior titles and incumbrances. Assuming that Ex. Iis genuine 

and represented a real transaction, it conferred a valid title 

on Kuthalingam against the vendor on the date of its execution, 

the price being less than Rs. 100. At the date of Ex. IV 

no registered document was in existence, and the appellant 

therefore acquired a valid title under his registered instrument. 

If the view which we take of the policy of S. 50 of the Registra- 

tion Act is correct, and the real scope of that section is, as we 

apprehend, limited to cases in which the party in possession can 

only rely on an unregistered instrument, we do not think the 

decision of the Judge can be supported. The District Judge does 

not record a finding as to the * genuineness of Ex. I, and we (* 45] 

must therefore ask him to find whether Ex.I is genuine and 

whether it represents a real sale for valuable consideration. It 

is urged for the appellant that there is no finding that A repre- 

sents areal transaction for consideration, though he finds that A 

is genuine and that there is no evidence of fraud. Although the 

Judge perhaps meant to. find that it was a real transaction, this 

is not clear from his judgment. We must also ask him to find 

distinctly whether A also represents a real transaction for good 

consideration. 


(Note, —See also Gungaram Ghose va. Kalipoda Ghose * and 
Kondiba v. Nana, 2 —ED.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.* 


[* 45] 
Present :—Mr, Justice Shephard. 
Muthayan Chetti ee o  Petitioner** 
v, (1st Cotr. Peti.) 
Narasu vier ‘ .. Respondent, 
(Petitioner), 


Civil Procedure Code, S. 206, 622—Appeal—Revision. Muthayan 


An order amending a decree under S. 206 of the Civil Procedure Code is not San 


open to appeal but may under certain circumstances be revised under S. 622. Nareau: 


ww C. R. P. No..50 of 1889. . 22nd October 1889. vier 
I. (1885) I. L. R. 11 C, 661. 2. (1903) I. L. R. 27 B. 408 (411, 412.) 
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Petition under S. 622 to revise the order of the Sub-Court of 
Tanjore, on a C. M. P. under §. 206. 


The material facts appear from the order of Shephard J. 
C: R. Pattabhirama Ayas for petitioner. 


T. Rama Row for counter-petitioner. 


The Court delivered the following | 

JUDGMENT :—I am of opinion that the order of the 
Subordinate Judge was not open to appeal. Thereis no 
provision in the Code justifying an appeal against an order 
passed under S. 206 and no case is cited in which an appeal has 
been allowed. The question then is whether the petitioner is 
entitled to relief under S. 622. On that question the cases in 
Jivraji v. Praji,! Raghunath Das v. Raj Kumar,” Surtav. Ganga" 
were cited. All that is decided in the Madras case is that in the 
particular circumstances the party was not entitled to appeal to 
the provisions of S. 622. It was not held that an order passed 
under S. 206 will under no circumstances constitute a case for 
interference under S. 622. In the Allahabad cases there was 
difference of opinion between the learned judges, Oldjield J. 
holding that the party aggrieved by the amendment of a 
decree should appeal against the decree as amended, Makmood 
J.,on the other hand, holding that an order of amendment 
constituted a separate adjudication which, not being the 
subject of an appeal under S. 588, might be revised under 
the provisions of S. 622. “For the reasons given by the 
learned judge, I am inclined to the latter opinion. In the present 
case as in Raghunath Das v. Raj Kumar? there was no clerical 
or arithmetical error in the decree and the decree was not at 


‘variance with the judgment. Under the decree as it originally 


stood, as by the terms of the judgment, the respondent was held 
entitled to partitior® of the lands subject to the mortgages of the 
petitioner, the whole property comprised in the mortgages stand- 
ing as security for the whole debt. The effect of the amend- 
ment is to sever the debt and the security and to compel the 
petitioner to recover part of the debt from the respondent’s share 
of the property and part from the other share. In” my opinion, 


1. (1885) I. L. R. 10 M. 51. 2. (2884) 1. L. R. 7 A. 276. 
3. (1885) I. L. R. 7 A. 411. 
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there was nothing to justify the Subordinate Judge in making 
such an order and he acted ultra vires in holding so. I must set 
aside his order and restore the decree as originally framed, and 
must direct that all costs of the petitioner be paid by the res- 
pondent. 


(Note. See, on the question of appeal, also Valenakshya (Raghu- 
nath) Ghoshal v. Mafakshar Hossein Chowdhury,’ Kishen Pershad 
v. Radha Madho Pershad,? Parameshraya v. Seshagiriappa*® and 
Brojo Lal Rat Chowdhury v. Tara Prasanna Bhattacharjt.* No 
revision lies from an order granting amendment: Visvanathan 
Chetti v. Ramanathan Chettc® — ED.) 





IN THE HIGH COURT OF JUDICATURE AT MADRAS” [* 47} 


Present :—Sir Arthur J. H. Collins, A?., Chief Justice, 
and Mr. Justice Shephard. 


Channanam Pillai and others .. Appellants** + 
v. (Plaintiffs). 
Manu Pattar and others .. Respondents 
(Defendants). 


Customary righi—Bathing—Easements Act. 
The inhabitants ofa village may have the right of bathing ina tank by Channanam 


custom though such right may not be an easement under Act V. of 1882, provi- Pillai 
ded they have bathed in the tank fora long time as ofright and the right is WA 5 


confined to the inhabitautsofthe village. The user may belimited in respect Pattar. 
of time or otherwise, butin order to create a right, it should have been without 
interruption and without leave asked for or granted. 
* Second Appeal from the decree of the District Court of [* 45] 
South Malabar in A. S. No. 724 of 1888 affirming the decree 
of the Court of the Subordinate Judge of South Malabar at 
Palghat in O. S. No. 29 of 1887. 


This was a suit filed by the plaintiff on behalf of the 
Tamilian or Chetty community of Yakkara Amsam in Palghaut 
for a declaration of their right to bathe in, and take water from, 
the Vellakulam tank at Nurni. They asserted that the tank 
belonged to them and the defendants (the Brahmin community 





~ We S. A. 812 of 1889. : 27th November r890. ' 
+ Followed in I. L. R: 20 M. 389 (390) l 
1. (1905)5 C. W. N. 192 ; I. L. R. 28 C. 17. 2. (1904) 1 A. L. J. 701. 
3. (1899) I. L. R. 22 M. 364. 4. (1905) 3 CL. J. 188. 
: 5. (I901)1. L. R. 24 M. 646. 
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Channanam of the Nurni and Thondikulam villages) jointly, that they had 


Pillai 
V. 

Mantı 

Pattar. 


[°49] 


always bathed in it and taken water therefrom for use in connec- 
tion with cremations taking place in an adjoining burning 
ground belonging to them, and that the defendants had lately 
obstructed them in doing so. The defendants pleaded that the 
plaintiffs’ community had noright to, or to kathe inor to take, the 
water from the tank, and that they had not used it in the manner 
asserted in the plaint. The Subordinate Court found that the 
plaintiffs and their community had bathed in the tank for a long 
time, but, that they had no ownership init, and that they had 
acquired no easement as there was no dominant tenement to 
which the right was attached, and therefore they hada bare 
license to bathe, which was revoked by the defendants building 
a fence round the tank. On appeal before the District Court, the 
plaintiffs contended that they had acquired a right of easement 
to bathe in the tank and to take water therefrom and that the 
dominant tenement to which the right attached was the adjoin- 
ing burning-ground which they owned. The District Court, 
however, found that the burning-ground did not belong to them 
and agreed with the Subordinate Court that the plaintiff had 
nothing more than a license which had been revoked. From that 


. decree the plaintiffs preferred a second appeal and contended 


that though they might have no easement with reference to the 
tank, they had, from time immemorial, bathed in the tank and 
had acquired a right by custom to do so,and that the lower 
courts had not determined this question which had been speci- 
fically raiséd in the plaint and the issues. ; 


N. Subramanyam for appellants. 

P. R. Sundara Atyar for respondents. 

The Court passed the following 

ORDER :—The seal question raised by the plaintiffs has not 
been tried by the District Judge. Assuming that the tank 
belongs *to the defendants, the plaintiffs may still be entitied to use 
the tank if they can show that the tank has been from time 
immemorial used by the inhabitants of their village as of right. 
This is the claim clearly laid in the plaint, and it is one which is 
maintainable without establishing an easement in the &trict 
sense in which that term is used in the Easements Act. Custom- 
ary tights ether than those claimed in respect of immovable 
property are specially saved by the Act. The right to use the 
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tank for bathing purposes is one which may be claimed as a cus- Channanam 
tomary right by the inhabitants of a certain village, Such a right aie 
must be confined to the inhabitants of a particular place, and it Mami 
must otherwise be a reasonable one. If claimed on behalf of the 
public generally no action would lie unless special damages were 
proved, 
In considering the evidence, itis important to see whether 
the user was as of right, that is to say, without interruption and 
without leave asked for or granted. It may be that the use is 
limited in respect of time or otherwise. Still a customary right 
may exist. We must ask the District Judge to return a finding 
on the first issue with reference to the above observations. 
[Wote.—See S. 2, Act V of 1882. See Pitch v. Rawling* and 
Allgood v. Gibson? and Mounsey v. Ismay? and other cases cited 
therein. ‘There can only be aright by custom and not a common 
law right for the public at large to bathe even in the sea or to use 
the foreshore. See Blundell v. Catterall ;* Brinckman v. Matler® 
No fixed time is laid down by law as necessary to establish a 
customary right. Palaniand: Tevan v. Puthirangonda Nadan.® 


— ED.) 





#IN THE HIGH COURT OF JUDICATURE AT MADRAS, [*162 


Present:—Mr. Justice Muthusami Aiyer and Mr. Justice 
Parker. 


Kasturi Naickar — Appellant* 
v (Defendant). 
Venkatasubba Mudaly and another .. Respondents 
(Plainteffs). f 
Limitation Act, Art. 116—Covenant for litle—Transfer of Property Act, Kasturi 
S. 55, Cl. 2. Nalckar 


Vv. 
Where a sale-deed by a person, professing to sell as owner, contained the Venkata- 
words: “There is no takarar (dispute) of any sort on the said land; should any subba 
arise, I will myself come forward and settle it”, £7 eld —that the words amounted Mudaly. 
+o a covenant for title, and that, even apart from ethe clause, such a covenant 
would be implied by the Transfer of Property Act, S. 55, Cl. 2. 


Where a covenant for title embodiedin a registered sale-deedis broken, 
Art, 116 of the Limitation Act will apply. ; 


Appeal from the decree of the District Court of Coimbatore 
in O. S. No. 27 of 1887. 


' H. G. Wedderburn and T. R. Ramachandra Atyar for 
appellant. 


wd 





+A. 6. 148 of 1888. 28 March 1889. 

I. (1795) 2 H. Bl. 394. 2. (1896) 34 L. T. 883. 

3. (1865) 34 L. J. EX. (N. S.) 52. 4. (1821) 5 Barn & Ald 268; 24 R. R. 353. 
5. (1904)'2 Ch. 313. 6. (1897) I. L. R. 20 M. 389. - 
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V. Bhashyam Atyangar and T. E. Srindsasa Ragavachard for 
respondents. 


The Court delivered the following 


JUDGMENT:—One Tayammal, a Hindu widow, sold certain 
land to the appellant in 1867, and the appellant sold it again to 
the respondent for Rs. 3,000 in February 1884. The appellant 
professed to sell as owner, and the sale-deed executed by him con- 
tained the following clause :—‘There is no takarar of any sort 
whatever on the said land ; should any takarar arise, I will my- 
self come forward and settle it.” 

Tayammal’s son subsequently instituted O. S. No. 759 of 
1885 toset aside the sale, on the ground, that Tayammal was 
incompetent to sell, and obtained a decree which was confirmed 
in appeal on the 29th August 1886. ‘Thereupon, the respondents 
brought this suit, upon the covenant contained in the sale deed, 
to recover back the purchase money. 

The Judge decreed the claim, and accepted the clause in 
question as evidencing a covenant for title. It is urged in appeal, 
that the claim is barred by limitation. If the clause in question 
amounted toa covenant for title, Article 116 would apply, as 
*observed by the Judge, and no question of limitation would arise. 
We consider that the construction placed by the Judge is correct, 
whether regard is had tothe language of the sale-deed or to 
S. 55, Cl. 2, of the Transfer of Property Act. 

No other point is urged in appeal, and we dismiss it with costs. ’ 

[Norg. This case was followed in A. S. 60 of 1888. As to 
limitation see Article 83, Sch. II, Limitation Act, and Pepin v. 
Chunder.* (Seealso Chidambaram v. Stvathaswamy. 2 Cf. Nagardas 
v. Ahmedkhan > and Ardesir v. Vaji Singh.*)] 


em e et ying 


*IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present — Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. ° 
The Secretary of State for India i Appellant* 





in Council LI 
7. 
R. Fischer = Respondent, 
(Plaintif). 
*S. AN 8 of 18 19th January 1891. 
Ti ee Ree SII. 2. er 15 ME J, 396. 


3. (1895) I. L. R. 21 B. 175. 4. (1901) I. L. R. 25 5p, 593 (602.) 


`N 
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Provincial Smali Cause Courts Act, S. 23—Second appeal—C. P.C., S. 586. 


In a suit for contribution for less than Rs. 50, which was filed as an original 
suit in a Munsif’s Court, the plaint was returned to be presented to the proper 
court, and was then presented to the same court, on the Small Cause Side, The 
Muusif, under S. 23 of Act IX of 1887, then returned the plaint to be presented 
ou the Regular Side ofthe court. It was accordingly presented again as an 
Original Suit in the same Court. He finally passed a decree against the defend- 
ant for the ainount sued for, and the decree was confirmed in appeal. Held that 


under S. 586 of the Code of Civil Procedure no second appeal lay to the High 
Court. ; 


Second Appeal from the decisionof District Judge of Madura, 
in A. S. No. 487 of 1889 affirming the decision of the District 
Munsif of Madura in-O. S. No. 158 of 1889. 


This was a suit brought by R. Fischer, as owner of the 
Kondagai village in the Sivaganga Zamindary, against the Collec- 
tor of Madura, as representing the Secretary of State for India, for 
contribution towards the cost of repairs executed by the plaintiff, 
in respect of a channel, irrigating in common plaintiff's village and 
two government villages, which repairs, the plaintiff stated, were 
necessary to prevent a breach of the channel near its head, and to 
save both plaintiff's and defendant’s villages from damage. The 
amount of the claim was under 50 Rupees. The defendant pleaded, 
inter alia, that the suit wasone cognizable by a Small Cause 
' Court. In consequence of this objection, the Munsif returned the 
plaint for presentation to the proper court. The suit was then 
filed as a Small Cause suit in the same court, when the Munsif 
acting under S. 23 -of Act IX of 1887, returned the plaint again to 
be presented as a regular suit, It was then presented again on the 
regular sideof his court. He finally decided in favour of the 
plaintiff on the merits, and his decision was confirmed by the 
District Court on appeal. The defendant presented a second 
appeal to the High Court, as well as a revision petition under 
S. 622, C. P. C., in case an appeal would not lie. 


*The Government Pleader (E. B. Powell) for appellant. 

V. Bhashyam Ayyangar for respondent. 

The vakil for the respondent raised the preliminary objection, 
that under S. 586 of the Code of Civil Procedure, that no second 
appeal lay in the case. 


Kor the appellant it was contended, that as the suit was not 
tried by the Small Cause Court, an appeal would liee Mr. Powell 
urged, that by the. course purstied by the Munsif, the defendant 
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was deprived of a revision petition to the High Court on questions 
of law under S. 25 of Act IX of 1887. 

The Court delivered the following 

JUDGMENT :—The suit is of a nature cognizable by a court 
of small causes, although the District Munsif, acting under 
©. 23 of Act IX of 1887, very rightly directed that the plaint should 
be presented to the court having jurisdiction to determine a 
question of title, which arose in the suit. The defendant.has had 
the benefit of an appeal upon the facts. But the High.Court is 
precluded by the terms of 5. 586, C. P. C., from entertaining a 
second appeal. 

The second appeal must be dismissed with costs. 

[Nors—In S. A. No. 233 of 890, the Madras High Court held 
that where arent suit was filed for less than Rs. 500 (before the 
Government notification authorising Small Cause Courts to try 
rent suits ina Munsif’s Court as a regular suit), but before the 
suit was decided in the original court and in the first Appellate 
Court the notification was issued, no second appeal would lie to 
the High Court, the suit being of a small cause nature, when the 


second appeal was presented. 
See also Fascher v. Turner 31 Muttukaruppan vy. Sellan? ; Kali- 


krishna v. Lzzat-un-nissa? ; and Sada Shankar v. Brif Mohan.*— 


Ep.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, A#, Chief Justice, and 
Mr. Justice Parker. 


Narasimha Sastrial .. Appellant* 
v. (Plaintif.) 

The Secretary of State for India in Council .. Respondent 
through the Collector of Madura. (Defendant). 


® 

Water Rights—Riparian vights—Inam-holder and Government—Reasonable 
USE. 

The owner of an Inatt village, through which a natural stream flowed, who 
was fonnd to be the proprietor of the bed of the stream within the limits of the 
village, claimed the right to the water of the stream within the limits of his 
village. 


«FTeld, that as a riparian proprietor he was entitled to a reasonable use of the 
water, that Government had no right to control such right, and that this inclu- 
ded the right to use the water for irrigating his lands adjacent to the stream, 
even though such lands were punja lands at the faisal, provided that, by such 
user, he did not materially diminish the supply to the lower riparian proprietor. 
a ee ee ama maan 

#S. A. 149m0f 1889. 20th January 1891. 

r. (1891) T. L. R 15 M. 155. 2. (1891) I. L. R. 15 M. 98. 

3. (1897) I. L. R. 24 C. 557. 4. (1898) I. L. R. 20 A 480. 
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Second Appeal from the decision of District Judge of Madura, 
in A. S. No. 394 of 1888 reversing the decree of the Court of the 
Subordinate Judge of Madura (West) in O; 5. No. 47 of 1887.’ 


The suit was filed by the appellant, the owner of the Inam 
village of Giriampatty on behalf of a chatram, for a declaration 
that an anicut across the stream Kodavanar running through the 
village, as well as the bed of the stream within the limits of the 
village and a certain channel and sluices, used for the irrigation of 
the village, belonged to him, and that he was entitled to the water 
of the stream within the limits of the village. The first defendant 
was the Secretary of State for India, and the other defendants ryots 
of the adjoining village ot Lakshmanapatti lower down the stream. 
The first defendant contended that the anicut, channel, and 
sluices, did not belong to plaintiff, that the Government was 
entitled to dispose of the water of the stream as they pleased, and 
the plaintiff had no right whatever to it. The other defendants 
pleaded that the anicut and channel belonged to them, and were 
used for the irrigation of their village. The Subordinate Judge 
found that the bed of the stream within the Giriamputty limits 
belonged to plaintiff, but that the plaintiff had not proved his 
tight to the anicut, channel and sluices, or that he was entitled 
to the water of the stream. In the result he dismissed the suit. 
On appeal, the District Judge held that the anicut, channel, and 
sluices, also belonged to the plaintiff, but as a riparian proprietor, 
he was not entitled to the water of the stream for irrigating any 
lands that were not nanja at the faisal, and although the Govern- 
ment were themselves using the water for converting. into nanja, 
land that was punja at the faisal, this wrongful act on their part 
could not justify the wrongful user on the part of the plaintiff. 
He accordingly granted a declaration in regard to the bed of the 
stream, the anicut, the channel, and the sluices, but refused it in 
regard to the right to use the water of the stream for purposes of 
of nanja cultivation. The plaintiff appealed. e 


WANA Subramaniam, for appellant.- . 
The Government Pleader (E. B. Powell) for respondent. 


S. Subramaniam: I contend, that the Government has not 
the absolute right to the water in that portion of the stream, 
which is within the limits of the plaint village. Iam a riparian 
proprietor with the same rights as Government, and arg not in the 
same position as a ryotwari holder, who is supposed to be a tenant 
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of the Government. Further, as owner of the anicut, Iam entitled 
to use all the water intercepted by it for irrigation purposes, pro- 
vided I return the water to the river after using it. The custom- 
ary mode of enjoying the water in this case has also been in accor- 
dance with my contention. In England, the right of the riparian 
proprietor to use the water of a stream for purposes of irrigation, 
is considered a tight to an artificial use of it. In American cases 
it is laid down that a more liberal view will have to be taken in 
hotter countries. Kristin Ayyan v. Venkatachela Mudali" distin- 
guishés between the rights of a ryotwari and.a proprietary tenant. 
In this case the bed of the stream not merely up to the middle, 
but the whole extent of it, belongs to the plaintiff. It is extreme- 
ly unjust to lay down that, because plaintiff has not been able to 
benefit by the bounty of Providence for a long time, he there- 
fore forfeits his right as a riparian proprietor. Even- in England, 
where irrigation does not seem to be so important, a riparian pro- 
prietor has been held to have the right to take water for irriga- 
tion purposes. See Madras Railway Company v, Zemindar of 
Karvatenagarum,® where irrigation was stated to be a natural and 
essential use of water in this country. The following authorities 
were also cited :—Lmbrey v. Owen; * Ponnusaint Tevar V. The 
Collector. of Madura;* Miner v. Gilmour ;5 Lord Norbury ~v. 
Kitchen; Angell on Water Courses, 231. 

The Government Pleader:—The Government is a lower ripa- 
rian proprietor. 

Chief Fustice:—You claim only the rights of a lower riparian 
proprietor ? 

The Government Pleader :—That is all. The appellant claims 
only a reasonable use of the stream. The finding really is, that 
the use of it for the conversion of punja into nanja isnot a reason- 
able user. Inthe first Court he claimed all the water in the 
stream. The fact that Government uses the water for converting 
punja into nanja bas nothing to do with the case. That cannot 
in *any way injure the plaintiff. The cases cited by the opposite 
side are cases of diversion of the water for the:purpose of mills, and 
have no application to the present case. My friend may irrigate a 
desert, if he is declared to have the right to reasonable use, with- 
out defining what it is. 

1. (1872) 7M. H. C. R. 60. 2. (1874) L.R R, II. A. 364. 
3. (185%) 6 Ex. 353. 4. (1869)5 M. H.C. R.,6. 


. (1858) 12 Moo. P. C. 131 at p. 156: S.C. 14 Eng. Rep. 861 (870.3) 
ae 6. (1863)3 F.& F. Ri 2 
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Chief Fustice:—He may irrigate a desert provided your tights 
as a riparian proprietor are not injured. | 

Government Pleader — The Court has gone into the question 
how much water may be reasonably taken. 

Chief Fustice :—It has gone on an entirely false basis. 

Parker, J. :—There is nothing in the decree about plaintiff's 
right to the use of water. He is entitled to some declaration. 

Chief Justice — The fight between you and Mr. Subramaniam 
is really due to the fact, that the Government cannot impose reve- 
nue on him, if he converts punja into nanja. 

Government Pleader :—Punja land absorbs a great deal of 
water in this country, my Lord.’ Both the absorption and the 
evaporation are very great. The use of water for the conversion 
of punja into nunja cannot, therefore, be a reasonable user. 

The Court delivered the following 


JUDGMENT :—The decree of the lower appellate Court 
does not give plaintiff any declaration with regard to the water. 
We think that plaintiff ought to have a decree, that he is entitled 
to the reasonable use of the water in the channel, provided he does 
not interfere with the right of Government, as a riparian proprie- 
tor lower down. We do not think we ought to declare his right 
is limited to the irrigation of a single field, as decreed by the Dis- 
trict Judge. But he will not be at liberty toappreciably diminish 
the customary supply of water to any of the riparian proprietors 
lower down the stream. 


The decree will be amended accordingly. 

As appéllant and respondent each claimed more than he was 
entitled to, we direct that each bear his own costs in the second 
appeal. l 

NOTE :—[As to what is a reasonable use of water, see the 
judgment of Mookerjee,J. in Balbhadra Pershad Singh v. Najibanj'; 
Dinkar Anant v. Narayan ? ; Debi Prasad v. Foynath 3; Aryavu 
Moopen v. Swamtnatha Kavundan *;and Chinnappa Mudaliar v. 
Stkka Natkan®. Seealso Baily & Co.v. Clark, Son and Mor- 
land § ; and McCartney v. Londonderry &'c. Railway.” — HD.) 


T. (1906) 4 C.L.J, 370 S.C. 11 C.W.N. 85. 2. (1905) 1.L.R. 29 B. 357. 
3: (1897) I.L.R. 24 C. 955. 4. (1904) I.L.R. 28 M, 236. 


5. (1900) LL.R. 24 M. 36. 6. (1902) 1 Ch. @g. 
7- (1904) A.C. 301. 
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#IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 


Parker. ; 
Chidambram Pillai and another .. Appellants* 
2. (Defendants). 
Sabapathi Pillai .. Respondent 
(Plaintiff )e 


Landlord and tenant—Ejeciment—Denial of landlord's title—Notice to quit. 
A tenant who denies the title of the landlord for the first time in his written 
statement in a suit for ejectment is not entitled toa notice to quit. 


” [Mayavanjari Chimaren v. Mimini Mayuran 1 and Gopal Row Ganesh v. 
Kishor Kalidas? followed. | 


Second Appeal from the decree of the District Court of 
Tanjore in A. S.No. 555 of 1889 affirming the decree of the 
Court of the District Munsif of Shiyali in O. S. No. 217 of 1888. 


"This was a suit to eject the defendants, who were alleged to 
be Kasavargam tenants, from sites in their possession and perma- 
nent fixtures thereon. It was alleged by the plaintiffs that notice 
to quit was given to defendants, but the latter did not surrender 
the holdings. The defendants denied the plaintiff’s title and con- 
tended that notice to quit had not been given to them, and the 
suit was, therefore, not maintainable. “The District Munsif held 
that a Kasavargam tenant was entitled to reasonable notice, but 
that the defendants in this case were not entitled to it, as they 
repudiated the plaintiff’s title in their written statement ; he pass- 
ed a decree directing the defendants to remove the superstruc- 
tures within six months and deliver possession of the sites to the 
plaintiffs. His decree was confirmed by the District Judge on 
appeal. 

The defendants appealed to the High Court. 

A. T. Ambrose for appellants. 

C. R. Pattabhiramier for respondent. 

A. 1. Ambrose 2—According to Subba v. Nagappa, 2 notice to 
quit is necessary ip this case. It might be dispensed with ac- 
cording to some decisions, perhaps, if the defendants had denied 
the title of their landlord prior to the suit, but when it is denied 
in the course of the suit, the denial cannot deprive the tenant of 
the right to notice. Notice to quit isa necessary part of the 
plaintiffs cause of action. 4 





* S, A. No. 512 of 1890. 19th February 1891. 
i (186) 2. M. H. C. R. 109. 2. (1885) I. L. R. 9, B. 527. 
3. (1888) 1. L. R. 12 M. 354. 
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. ` 

= Mr. C. R. Pattabhivamier | Tt is very clear from the record 
that the contention of the defendants inthe courts below was that 
they were entitled to a wretten notice, practically admitting the 
oral notice alleged in the plaint. Their case evidently has not 
been that no notice was given, but that as no written notice was 
given, the suit ought to be dismissed. The present contention is 
raised for the first timein the High Court in second appeal. 
2ndly ; Mayavanjari Chumaren v. Mimint Mayuran,* is exactly 
in point. There also, the title of the landlord was for the first 
time denied in the written statement. See also Vzvzan v. Moat,? 
Prannath Shaha v. Madhu Khulu,* Gopal Row Ganesh v. 
Kishor Kalidas,* and Vishnu Chintaman v. Balaji Bin 
Raghuji". 3rdly ; The decree appealed against gives 6 months’ 
time for the defendants to vacate the sites. Sono harm is done 
to the defendants on account of the absence of notice to quit. 


The Court delivered the following 

*JUDGMENT :—In this case the landlord’s title was denied ; 
and the circumstance that it was denied for the first time in the 
written statement is immaterial. The decisions in Abdulla 
Rawutan v. Subbarayan® and Subba v. Nagappa" are not in point, 
inasmuch as in those cases, the right to demand rent was admitted 
though the precise nature of the holding was disputed. This case 
is governed by Mayavanjart Chumaren v. Mimint Mayuran® and 
by Gopal Row Goueshv. Kishor Kalidas.2 We dismiss the second 
appeal with costs. 

[NorTE.—See also Baba v. Visvanath Joshi? in which it was held 
on the authority of Vivian v. Moat?) that a tenant denying his 
- Jandlord’s title in the course of the suit is not allowed to plead that 
he is entitled to notice. Woodfalls Landlord aud Tenant, oth 
Ed. p. 325. Doe Dem Bedford Charity v. Paynet? Per contra. See 
Kalı Krishna Tagore v. Golam Ally 1%, Yithu v. Dhondi * ; 
Madavanv. Athi Nangiyar 15; Patdal Kidavu v. Parakol Imbt- 


chunnt Kidavu +°. See also Sujjad Ahamed Chowdhury v. Ganga 
Charan Ghose.** 


I. (1864) 2 M. H. C. R. 107. 2. (1880) 16 Ch. D. 730. 
3. (1886) I. L. R. 13 C., 96. 4. (1885)I. L. R. 9 B. 527. 
5. (1887) I. L. R. 12 B. 352 6. (1878) I. L. R. 2 M. 346. 
9. (1883) I. L. R. 12 M. 354. 8. (1864) 2 M. H. C. R. 109. 
g. (1885) I. L, R. 9 B. 527. Io. (1883) I. L. R. 8 B. 228. 
II. (1880) 16 Ch. D 739. 12. (1845) 7 Q. B. 287. 
13. (1886) I. L. R. 13 C. 248 14. (1890) I. L. R. 15 B. 407. 
15. (1891) I. L. R. 15 M. 123. 16. (1862) x M. H. C. A. 13. 
17. (1905)9 C. W. N. 460. 
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The decision in the case above reported is obviously wrong. See 
Nizamiddin v. Mumatazuddin 1; Srimatt Mailtka Dassi v. Mohan 
Lal Choudry*. Seealso Anandamoy? v. Lakshi Chandra". An as- 
sertion or denial of a right in a written statement does not give rise 
to a cause of action. Madan Mohan Shaha v. Rajab Alt.*:—ED.] . 


“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Wilkinson. 


K. Virasami Chetty yai Appelant* 
v. (Plaintif) 
Ramadoss Panditar alras Ramadoss 
Row z Respondent 
ja (Defendant). 


Madras Acts—Assessment of Land Revenue—Act lof 1876—Applicabthty— 
Transfer of rvegistry—Alienation of part of whole—FParties to suit—Collector 
necessary party—Limitation Act, Art. 120. | 

Where certain permanently settled villages were sold, and the vendee ap- 
plied to the Collector for transfer of registry but the Collectar refused it as the 
vendor did not appear before hiim and consent to the registry:—Held, in a snit 
against the vendor for the alteration of registry (1)that the Collector was a neces- 
sary party to the suit; (2) that the period of limitation for the suit was 6 years 
from the date of the Collector’s refusal to register; (3) that Act I of 1876 had no 
application to cases where the whole of a perinanently settled estate was sold and 
the vendee sought merely transfer of registry, but applied only to cases 
where a part of a permanently settled estate was sold and the reyenue has con- 
sequently to be apportioned. 


Appeal from the decision of the District Judge of Chingleput, 
in O. S. No. 9. of 1887. 

The plaintiff purchased from the defendant by twosale deeds 
in March 1872 certain permanently settled villages, and in the 
same year applied to the Collector for transferring the registry of 
the villages from thed¢fendant’s name to his own. On the 18th 
July 1882, the Collector passed an order that the registry would 
not be transferred to*the*plaintiffs name, unless the defendant 
appeared for the enquiry. The defendant refused to do so. The 
plaintiff, consequently, brought this suit for the transfer of the 
registry, and for such other reliefs as the circumstances of the case 
might require. The defendant contended that the plaintiff “had 


* A. S. No. 74 of 1888. 5th April, 1889. 
1. (1900) LL.R. 28 C. 135. 2. (1905)9 C. W. N. 928. 


3. (1906) 3. C. L. J. 274. 4. (1900) 8 C. W. N. 5.—See also 1.L.R. 28 C. 223. 
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promised to execute 4 document to him promising to restore the 
*lands on repayment of the purchase money, and he had agreed to 
cause transfer of the registry in the Collector’s office in plaintiffs 
name after execution of the said document, and that plaintiff had 
failed to carry out his part of the agreement. He also pleaded 
limitation. 


The District Court held that the suit was barred m limita- 
tion, that Article 120 of the Limitation Act applied, and that the 


cause of action arose in 1872 “on the dates of the execution of the 


sale deeds.” 


The plaintif appealed to the High Court. 
S. Subramaniam and T. S. Ramanujachary for poelie 
V. Bhashyam Avyangar for respondent. 


The arguments addressed to the Court appear sufficiently 
from the judgment. The following authorities were referred to :— 
Ponnusami Tevar v. Collector of Madura, $.8o0f Reg. XXV of 
1802, the preamble to Reg. XXVI of 1802, and Act I of 1876, 
on the plaintifs right to sue for transfer of registry. 


Sugden’s Vendors and Purchasers, p. 433, Ch. IT, S. 4, and Plant 
y. Cotterell, were also referred to on the question of limitation. 


The Court delivered the following 


JUDGMENT * :—On behalf of the appellant (plaintiff) it is 
argued that the suit is virtually a suit for declaration of title 
under S. 6, Act I of 1876, and that the cause of action arose, 
therefore, on the refusal of the Collector in 1881. On the other 
side it is contended that the suit, as framed, was not one for.a 
declaration of title, and that, if it were, time would run against 
plaintiff from the date of first refusal, and that Act I of 1876 has 
no application. The plaint, no doubt, is so framed that only 
alteration of the registry is specifically prayed for, but it also 
contains a prayer for such other relief as the nature of the case 
requires. It would certainly be irregular “to order change of 
registry inthe absence of the Collector, Mangamma v. Timma- 
paiya,’ but if the appellant is the real owner and has been since 
1872 in possession, it would be hard to deny him that relief-which 
theenature of the case entitles him to. | 

Tu ADHI igo TT TT 


I. (1863) 3 M. H.C. R. 35: 2. (1860) 29 L. J. Ex. ics at pp. 200, 201, 
3. (1866) (3 M.H. C. R. 134.) 4 
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“We consider, therefore, that the suit might be treated as sub- 
stantially one fora declaration of title. Having regard to the 
wording of S. 42 ofthe Specific Relief Act, we have no doubt 
that the cause of action would,in that case, accrue on the date 
the respondent refused to consent to the transfer of registry and 
not on the date of the sale. It would, however, be unnecessary to 
call for a distinct finding if Act I of 1876 applied. On the 


_ applicability of this Act we reserve judgment. 


[Note:—See Robert Fischer v. The Secretary of State for India 
ın Council. 1—ED.| ` 

On the 15th April on the point reserved, their Lordships 
delivered the following 

JUDGMENT :—The question raised in this appeal is. whether | 
as held by the Judge, the suit was barred by limitation. If Act I 
of 1876 applied, the claim would not be barred, for the period 
would then run from the date of the Collector's refusal in 1882. 
If the Collector was made a party to the suit, as suggested in 
Mangammav. Timmapatya? even then, the right to sue would accrue 
only from the date of the Collector’s refusal. Viewing the suit as 
one for declaration of title, the period would run not from the date 
of sale, but, as observed by the Judge, from the: date on which the 
respondent denied the appellant’s right. It is conceded forthe 
appellant that each of the villages purchased by the appellant was 
a distinct permanently settled estate, and that it had been sepa- 
tately assessed prior tothe purchase. Itis contended for the 
appellant that Madras Act I of 1876 will only apply where what is 
sold is not an entire permanently settled estate, but only a portion 
which requires to be separately assessed and registered. The Act 
purports to make better provision for the separate assessment 
of alienated portions of permanently settled estates, and S. x 
provides that the alaexgr or alienee of any portion of a permanently 
settled estate, or the representative of such alienor or alienee, may 
apply to the Collectér of the District, in which such portion is 
situate, for its registration in the nanie of the’ alienee and for its 
separate assessment to the land revenue. ‘Sections 5 and 6 provide 
that any person, aggrieved by the fact of separate registration, or 
by refusal to order separate registration, may sue in a Civil Court 
for a decree declaring that such separate registration ought not or 


1. (1859) L. R. 261. A. 16:5. C. I, L. R. 22 M. 270. 
2. (1866) 3 M. H.C, R. 134. 
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ought to be made, while S. 7 declares that any person aggrieved 
by the apportionment of the assessment, may appeal to the Board 
of Revenue, and the order of the Board of Revenue shall be final, 
*These sections suggest that the intention was to regard sepa- 
rate assessment and separate registration as distinct acts or 
descriptions of relief. The Act provides for two things—separate 
registry and separate assessment of a portion of an estate. If the 
Act applied to an alienation of the whole estate, the word “appor- 
tion” would beofno effect. Inthe present case, there is no 
necessity for any apportionment of the assessment onthe alienated 
portion, andallthat is sought isits registry in appellant’s name. 
If the suit were treated, as it should-be with reference to the frame 
of the plaint, as one for change of registry, no question of limi- 
tation might arise, and the appellant is entitled to insist that it 


should be so treated. We hold that Act I of 1876 has no appli- ' 


‘cation, that following Mangamma v. Timmapatya* the Collector is 
a necessary party, and that time began to run from his refusal to 
register. We reverse the decree of the lower Court and remand the 
suit for the Collector to be made a party, and direct that the suit be 
re-heard. Costs of this appeal will be provided for in the revised 
decree. 

[Note :—The case again came up before the High Court 
after remand : See Vzrasam v. Rama Doss? where the High Court 


held that the bar under Art. 120 would apply only when there was 


an absolute and not a conditional refusal and that the Collector’s 
statement that no registry would be made unless the vendors appear- 
ed before him and admitted applicant’s title amounted only to a 
conditional refusal. See also Bhikaji v. Pandu? :—Ep.] 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.* 


Present :—Sir Arthur J. H. Collins, Bab Chief Justice, and 
Mr. Justice Handley. 


Rajah M. Bhaskara Setupati os Appellant* 
| (1st Defendant). 
2. 

Balasubramaniya Pillai . .. Respondent 

° (Plaintif). 

n 

S. A. No. 588 of 1893. 19 February 1891, 
I. (1866) 3 M.H.C.R. 134: 2. (1891) I. L. Ryt5 M. 350. 


3+ (1893) LLR. 19 B. 43. 
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Regulation XXV of 1802, S. 11——Suit for Karnail’s office—Jurisdiction of 
Munsifs Court. 

S. 11 of Regulation XXV of 1802 does not exclude the jurisdiction of 
Courts other than the Court of Adawlut of the Zillah in suits by dismissed 
Karnams to recover possession of their office. 

Second Appeal from the decision of the Subordinate Judge 
of Madura (West), in A. S. No. 659 of 1889, affirming the deci- 
sion of the District Munsif of Paramagudi, in referred suit No. 118 
of 1889. 


The suit was brought to recover the office of Karnam with 
emoluments for 2 years. ‘The plaintiff alleged that he was the 


Mirasi Karnam ; that the 1st defendant’s manager, without pass- 
ing any order of suspension or dismissal against him, appointed 
the 2nd defendant to the office. The ist defendant denied the 
plaintiffs right to the office, and contended that he had been 
suspended for embezzlement and neglect of duty, and was in- 
competent to hold the office. The District Munsif found that the 
plaintiff was entitled to the office, and that so long as he was not 
dismissed by a sentence of Court, he could not be removed by the 
ist defendant. He accordingly decided in favour of the plaintiff, ` 
and the decision was confirmed on appeal. 

In the appellate Court, the defendant raised a preliminary 
objection to the jurisdiction of the District Munsif to try the 
case. The decision of the Subordinate Judge on that question 
was as: follows :— ; 

“« His (t. e., the appellant’s) argument was that this suit was 


the converse of Venkatanarasemha v. Suryanarayana.* It was 
held that a suit for the dismissal of a Karnam is not cognizable 


‘by a District Munsif’s Court, and the present contention is that 


the District Munsifs Court is therefore not competent to entertain 
a suit for the recovæ of the office of Karnam. The Regulations 
*XXV and XXIX of 1802 treat suits for dismissal of Karnams as- 
special suits triableebya special tribunal, but there is no such 
restriction in the cases of suits for restoration or succession 
to office, and these must, therefore, be governed by the ordinary 
procedure. In two reported cases, Verkatasubbaramayya v. Sub- 
bayya? and Subbarayadu v. Gangaraju” suits of this kind have 
been entertained in the District Munsif’s Court, and no objections 


T, (1888) LL.B. 12 M. 188. | 2. (1880) I.L.R. 2 M. 283. 
3. (1987) 1.L.R. 11M. 196. 
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have been taken to jurisdiction. In Venkatanarayana v. Subba- 
rayudu,! the suit was brought in the District Court, but the report 
of the case does not show any reason why it was not brought in 
the Munsif’s Court. Considering the scope of the Regulations 
aud the course of decisions, I hold that the District Munsif had 
jurisdiction to entertain the suit.” 


The rst defendant appealed to the High Court. 


S. Subrahmaniam for appellant. 


R. Runga Row for C. Ramachandra Row Sahib for res- 
pondent. 


S. Subrahmantam.— It is now settled that a suit by a 
Zemindar for the dismissal of a Karnam cannot be instituted in a 
District Munsif’s Court. Under S. 11 of Reg. XXV of 1802, the 
Zemindar must sue in the Adawlut Court of the Zillah, and the 


District Munsif’s Court cannot exercise the powers of the Adaw- 


lut Court. The same section says that when a Zemindar de- 
prives a Karnam of his office without such legal process, he shall 
be liable to make such satisfaction for the injury as the Adawlut 
of the Zillah may decree. The law seems to require that proceed- 


ings connected with the office of a Karnam in permanently . 


settled estates must be held in a Court of higher jurisdiction than 
the District Munsif’s Court. The cases relied on as showing a 
-contrary course are explained in Venkatanarastmha v. Surtya- 
narayana.’ 


Runga Row referred to Subbarayudu v. Gungaraju.§ 
The Court delivered the following 


JUDGMENT :—We see nothing in the lagguage of S. rr of 
Reg. XXV of 1802 to exclude the jurisdiction of other Courts 
than the Court of Adawlut in suits by Karnams improperly re- 
moved from office as is done in express words in the case of suits 
by a Zemindar to remove a Karnam from office. And there are 
numerous reported cases, in which such suits by Karnams have 
been*instituted in District Munsifs’ Courts without objection, We 
think the Subordinate Judge was right’in overruling the objec- 


tion to jurisdiction. 
The second appeal is dismissed with costs. id 
I. (1881) I. L. R. 9 M. 214. 2. (1888) 1. L. R. 12 M, 188. 
3. (1887) I. L. R. rr M. 196. 
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— Bhaskara ‘[Note.—The matter is now governed by Act IH of 1895, 
| SEE 9. 21. See also Madras Act. II of 1894; Sadaszva Pillat v. Kalappa? ; 
Balasubra- Kychilappa Naickar ve Ramanujam Pillai? ; Narasimhulu v. 

mania Pillai, 
mi Vuddanda Rao*;and Neelachalam y. Kamarasut — ED 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.* 


#301 ; ; , 
l | Present :—Mr. Justice Handley and Mr: Justice Weir. 
The Municipal Council, Negapatam ... Appellants* 
(Defendants). 
; U. 
Vaithilinga Pandaram, Adhinakar- l 
tha of Velakuruchi Matam: | -. Respondent 
(Plaintiff). - 
Madras District Municipalities Act IV of 1884, S. 261—Limitation. 
Municipal A Municipality trespassed upon certain land and built a shed upon it for 


ners collecting tolls. The owner of the land sued for its recovery and the removal 

vy. "of the shed erected thereon, more than six months afterwards. F/e/d that the 
Vaithllinga suit was barred by limitation under S. 261 of Act IV of 1884 as the act complain- 
kandas. ed of was an act done under 5. 92 of the Municipalities Act. 5 


“Second appeal from the decree of the Subordinate Judge of 
[#302] Negapatam, in A. S. No. 1 3 of 1889 presented against the decree 
of the Court of the District Munsif of Negapatam in O. S. No. 

313 of 1887. 

Plaintiff sued in the District Munsif’s Court of Negapatam 
the Chairman of the Negapatam Municipal Council for the 
recovery of a piece ofland and the removal of a thatched shed 
erected thereon. -He alleged that the land belonged to him, that, 
in August 1885 the Chairman of the Municipal Council illegally 
entered upon it, and built a thatched shed for collecting tolls, 
and that, on the 22nd December 1886, he gave a written notice to 
the Chairman of the Municipal Council to vacate the piece of 
land, removing the shed. 

The defendamm pleaded cuter alia that the suit was barred 
under S. 261 of the District Municipalities Act, IV of 1884. The 
Munsif held that the suit was barred, but on appeal, the Subor- 
linate Judge of Negapatam reversed his decision and the defen- 
dant preferred.a second appeal to the High Court. ; 


C. R. Pattabhiramier for appellant. 
T. Rama Row for respondent. 


* S. A. No. 975 of 1889. 4th August 1890. 

I. (1900) I.L.R. 24 M. 39. 2. (1901) I.L.R. 25 M. 166 at 172. 

3. (1906PI.L.R. 30 M. 126. - 4 (1904) 14M. L. J. 438. 

5. This decision is wrong. This is made clear by Mad. Act II of 1897. See 
Syed Ameer Sahib v, Venkatarama (1892) LL.R. 16 M. 296 at p. 298 and Cf. 
President, Talug Board v. Narayanan (1892) I. L, R. 16 M. 317 :— ED. 
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C. R.. Pattabhiramier—The cause of action accrued in August 
1885, and the suit was not brought within 6 months after the 
accrual of the cause of action—vzde S. 261 of Act IV of 1884, 
Under $. 92 of the said Act, the Chairman is bound to construct 
toll gates and bars and gate-keeper’s stations for the collection of 
tolls. So the act done by the Chairman, though it might be a 


Municipal 
Council, 
Negapatain 
ve 
Vaithilinga 
Pandarem, 


trespass, was an act done under the District Municipalities Act. . 


S. 168 of Act III of 1871 (the old Act) contained the following 
words ‘“ for anything done under this Act.” 5. 261 of Act IV of 
1884 substitutes the following words “ for anything done or pur- 
porting to be done under this Act.” Vide S. 424 of the Civil 
Procedure Code as to the acts of public officers and S. 156 of the 
Local Boards Act V. of 1884. 


T. Rama Row.—The Chairman clearly trespassed on the land 
in dispute. His act cannot be said tobe one done under the 
Municipalities Act. He did not construct the toll shed under the 
bona fide belief that the land belonged to the Municipality. See 
Annaji v. Subramanta,’ a case decided under the corresponding 
5-156 of Act V of 1884. 


The Court delivered the following 


JUDGMENT :—The act done was the erection of a toll gate 
on a vacant site. 


*The erection of toll gates or of bars for the collection of tolls 
is one of the duties imposed on Municipalities by the District 
Municipalities Act (S. 92), and the plaintiff's own case is that the 
act complained of was done by the Municipality through their 
Chairman. The finding of the Subordinate Judge that the act on 
which the plaintiff grounds his cause of action was not an act 
done under the District Municipalities Act is therefore in our 
opinion clearly erroneous in law, and this beg so, the suit was 
clearly barred under S. 261 of Madras Act-IV of 1884, it not having 
been brought until nearly 16 months had elapsed from the date on 
which the defendants had taken possession. | 

We must allow the appeal, and reversing the Subordinate 
Judges decree, we restore the decree of the District Munsif dis- 
missing the suit. Appellant (defendant) wili receive his costs. 


a a — 
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* IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Mtithusami Aiyar, Mr. Justice Parker 
and Mr. Justice Shephard. 


Agnithrathan Nambudrt .. Appellant* 
(Plaintif). 

. 7. 
Kotimadhathil Itticheri .. Respondents 
and another (Defendants). 


Hindu Law—Custom—Nambudries—Sarvaswadanam marriage—Flusband’s 
right to inherit to his Sarvaswadanam wi fe—Manu Ch. IX, Sloka 135. : 


B, the only daughter of the last member of a Nambudri Illam, was married 
to A in the Sasvaswadanam form. On the death of B without issue, her lam 
became extinct. 4 claimed the property of the Illam as heir to his wife under 
Sloka 135, Ch. IX of ’Manu Smriti: Held that A was not entitled to the pro- 
perty. 

Per Parker J. :—Inasmuch as 4 was not'also appointed as heir of his wife’s 
Illam, and the above sloka refers only to the wife’s peculiar property, 4 cannot 
inherit to his wife’s Illam ; and there being no other reversioner, the property 
must be escheated to the Government. 

Per Shephard J.:—The property referred to in the above sloka was not the 
wife’s peculiar property, but the estate of her father which she inherited on his 
death ; that although 4 was not also appointed as heir to his wife’s Illain, he 
may under the above text inherit to the Illam on his wife’s death without issue. 

Per Muthusami Aiyar J. :—The legal import of a Sarvaswadanam marriage 
would be nothing more than the adoption of the daughter’s son as the son of her 
father by anticipation at the time of her marriage, coupled with a condition that* 
she should retain the status of a member ofher faher’s Illam in spite of her 
marriage ; till the birth of a son, her status in the family or Illam was only that 
of an unmarried daughter ; the relation of affinity by marriage was ignored as 
a jural relation for purposes of inheritance in connection with the property of 
the Illain; when a Sarvaswadanam son-iu law was intended to be made an heir, 
he was constituted as such by special appointment; and the text of Manu re- 
ferred to, though applicable to the case, had not the force of law in the 
present Yuga. 


Second appeal ean the decree of the District Court of South 
Malabar in A. S. No. 772 cf 1886, affirming the decree of the 
Court of the District Munsifof Angadipuram in O.5. No. 45 
of 1886. 

The plaintiff, a Nambudri Brahmin, married Parvati, a Nam- 
budri lady, who was the last member of the Mangampalli lamin 
the Sarvaswadanam form. Parvati died in 1881, and the Govern- 
ment declare. the property of the Illam to bean escheat. The 


js a = 
#S, A. No. 800 of 1887. 8th September 1889; 
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appellant claimed to be her heir. ‘The District Munsif of Angadi- 
puram and the District Judge of South Malabar both found 
against him. - 

The plaintiff preferred a second appeal to the High Court. 

The case was first argued: before Parker and Shephard JJ., 
but their Lordships having disagreed as to the ‘construction of 
Sloka 135, Ch. IK of Manu, on which the decision in the -case 
depended, it was referred to Muthusamt Atyar, J. 


C. Sankaran Narr for appellant. 
The Government Pleader (Æ. B. Powell) for respondents. 


The arguments addressed to the Court sufficiently appear 
from the judgments. 


The Court delivered the following 


JUDGMENTS :—Parker J.—It is found that the plaintiff 
was not appointed as heir of the Mangampalli Ilam. He was mere- 
ly married to the last surviving female in Sarvaswadanam form in 
order to raise up issue for the continuance of the Illam. No issue 
was born and the plaintiff’s wife is dead. The claim of the 
plaintiff has been made to rest entirely upon the applicability.of 
the text of Manu, Ch. IX, Sloka 135, and the District Judge held 
that that text applied only to the woman’s peculiar property. 


It has already been held by this Court in Vasudevan v. The 
Secretary of State for India? that Nambudri Brahmins are govern- 
ed by Hindu Law except so far as it has been modified by special 
custom adopted by them since their “settlement in Malabar. 
There .can ‘be no doubt that the Code of.Manu is applicable to 
Nambudries, and indeed as far as this particular form of marriage 
is concerned the Nambudries of the West Coast have continued 
to follow Manu though on the East Coast tijs form of marriage 
has become obsolete. 


The sole question before us is, whether*the words “her pro- 
perty” in Stoka 135 refer to the same property dealt with in Sloke 
137, 2.2., the estate of the appointed daughters father. It was 
urged that there were two kinds of appointment, [1] when the 
dawghter herself is appointed as a son, and [2] when the daughter 
is appointed to beget ason. It appears to me, however, that it is 
the second kind of appointment only which is dealt with by Manu 


I. (1884) I. L. R.II M., 155. ` 
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in Ch. IX, slokas 127—140. Slokas 131, 132 and 136 make it 
clear that it is the son (to be born) of the appointed daughter who 
is the heir of the grandfather, not the daughter herself, and this 
is the view taken by this Court in Vasudevan v. The Secretary of 
State for Indiat—at page 164. Solong as there is the prospect of 
a son being born, the appointed daughter and her husband hold 
the property in the event of her parent’s death in trust tor the heir 
in expectation. The property does not vestin her, and if she 
become a widow and the prospect of issue then fails, her legal 
position is that of a widow inher father’s instead of in her 
husband’s family. 


It is not at all clear to me that Soka 135 contemplates neces- 
sarily the death of an appointed daughter after the death of her 
father. The preceding S/oka (134) .contemplates the case of a son 
being begotten by the father himself after having appointed a 
daughter to produce a son. ‘This supposes that the father is alive, 
and as a Sarvaswadanam marriage does not imply a gift of the 
father’s property to the girl, it would seem to follow that all a 
husband could inherit in such case would be his wife’s peculiar 
property. The objection that a woman’s peculiar property is else- 
where dealt with (Sloka 195) does not seem to me to be of any 
force, for Sloka 195 contemplates the existence of children. Here 
there are no children and Sloka 196 makes the peculiar property o 
a woman, if she die without issue, goto her husband. It may 
well be that a similar provision would find place among the Slokas 
providing for the very peculiar form of Putriza Karanam mar- 
riage where the wife remains in her own family instead of passing 
to that of her husband. 


- *As far as Manu is concerned azy sonless father might appoint 
a daughter to begetasson for him, even though he had brothers 
and collateral relations. In Malabar these Servaswadanam marri- 
ages appear in practite to take place only when the whole family 
is about to become extinct. But if there were collateral relations 
or reversioners, I think there is no doubt that they would under 
Hindu law inherit the estate of the father of the appointed daugh- 
ter in the event of the appointed daughters death without issue. 
If this be so, the husband could under Sloka 135 take only his 


wifes peculiar property. This view reconciles S/oka 130 with Sloka 
a Ri a a a = 


I. (1884) I. L. R. 11 M., 157. 
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135, for in any case the daughter’s estate, when she takes any 
vested interest, is merely interposed between that of the last male 
holder and the nearest reversioner. It is only an appointed daugh- 
ter who is recognized by Manu as an heir at all. (See Mayne, last 
edition, S. 478.) 

None of the witnessesin the Court below could mention a 
single instance in which a man married in the Sarvaswadanam 
form had inherited the property of his wife’s Illam. The case re- 
ferred to by the 4th witness was not proved, while in those men- 
tioned by the 8th and roth witnesses deeds had been executed. 


Upon the whole Iam of opinion that the decision of the 
Court below was right and that in the absence of reversionary 
heirs in the Illam of plaintiff’s wife, the property will escheat to the 
Crown. The right of the Crown to succeed by escheat to the pro- 
perty of a Brahmin has been already decided. (Zhe Collector of 
Masulipatam vy. Cavaly Vencata Naratnapah.*) 


I would dismiss the second appeal with costs. 


Shephard, J — The question in this case is whether the 
plaintiff by reason of his Savvaswadanam marriage with a member 
of the Mangampalli Illam is entitled to property belonging to that 
Illam as against Government who claim by right of escheat. It 
seems to be admitted that but for the plaintiff the Illam is extinct 
and there is no other person entitled to its property. The plain- 
tiffs suit has been dismissed both by the District Munsif and the 
District Judge on appeal. Before both Courts the case was rested 
chiefly on a text of Manu declaring that on the death ofa daugh- 
ter appointed to raise up a son for her father, the husband may in 
the absence* of issue by his wife possess himself of her property. 
The ‘question is whether by virtue of that text plaintiff is entitled 
to succeed, his wife having died withouteleiving issue. That 
she was an appointed daughter within the meaning of the text 
cited is a matter placed beyond doubt by tht decision in Vydz- 
nada v. Nagammal,? where it is held that the Servaswadanam mar- 
riage is referable to the ancient Hindu law which authorised the 
appointment of a daughter or her male child as the legitimate son 
of Her father for the purpose of funeral obsequies. The distinc- 
tion between the appointment of a daughter as ason and the ap- 
pointment of a daughter to bear a son is not clearly marked in 
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Manu. One formula only is prescribed in Sloka 127, and there 
seems no reason to suppose that the appointed daughter mentioned 
in Sloka 135 isnot a daughter appointed to bear a son. The 
District Judge considered that it was doubtful whether Manu had 
any force as an authority among Nambudries, and was of opinion 
that even if they were governed by the law as enunciated by Manu, 
the particular text cited was inapplicable to the present case. In 
my opinion there can be no doubt that Nambudries are governed 
by the law of Manu in the same sense as other Hindus are so 
governed, that is to say, so far as that law has not been modified 
by local custom or otherwise. There is great uncertainty as to 
the date assigned to Manu and the date of the Nambudri settle- 
ment in Malabar can only be stated approximately. But there is 
no doubt that the latter must have been long after the Code of 
Manu had come into existence. The rules therein enunciated 
must therefore be taken to have been among the rules which the 
Nampbudries would have imported with them into Malabar. 
Assuming then that the rules of Manu have to be applied 
and that the deceased wife of the plaintiff was such an appointed 
daughter as is referred to in S/oka 135, I have to consider what is 
meant by the property there mentioned. ‘The view taken by the 
District Judge is that the property there mentioned is the peculiar 
property of the wife and-not property of the family of which she 
was a member, ‘This construction appearsto me erroneous. As 
was pointed out.in argument aud indeed is mentioned by the 
Judge himself, provision is made for the peculiar property of 
women in SZokas in a different connection. By SZoka 195 it is 
provided that what is given to a woman by an affectionate hus- 
band shall-go to her offspirng if she dies in the life-time of her 
offspring [see SZoka* 200.) That the estate mentioned in Sloka 135 
is not this peculiar *pfeperty-of women, is shown by the fact that 
in the preceding S/oka provision is made for the case of a father 
having an only son Born after his daughter had been appointed. 
The estate therereferred to must be the estate of the father and the 
supposed division must take.placeafter the father’s death. The in- 
ference seems strong that the same estate is intended and that the 
father’s death is presupposed in the next Sloka. Again in Sloka°131 
reference is madeto the same estate and the peculiar property of the 
daughter is not mentioned in this connection. It may be objected 


‘that such estate as a daughter in a Nambudri Ilam has, 


THE MADRAS LAW JOURNAL REPORTS. 39 


although she be the sole surviving member of it, is not an absolute 
estate, and that according to the general Hindu Law, the person 
to take on her death would be the heir of the last male holder. 
But it must be admitted that the last member of the Illam, though 
a female, has some estate, and the question under discussion is 
not whether she can alienate it, as for instance, in the manner 
unsuccessfully claimed for the Nambudri widow in Vydinada 
v. Nagammal but whether inheritance can in a certain 
case be traced from her. It is not necessary for the plain- 
tiffs case to contend that the effect of the Servaswadanam 
marriage was to take;him out of his natural Illam into 
the Illam of his wife or to show that as a consequence of his 
marriage he thereupon became invested with therightsof a mem- 
ber of his wife’s Illam. A decision in his favor in the present 
case does not therefore involve the proposition that the express 
gift which frequently accompanies the Servaswadanam marriage is 
a useless formality. By means of such gift or by means of such 
adoption as wasin question in Vydinada v. Nagammal* the 
donee or an adopted person may become presently invested 
with the rights of property in another Illam. What is here 
claimed by force of the text on which the plaintiff relies is 
only that the husband may- in certain events be an heir of his 
wifes property inthe Illam. As has been observed, the case 
for the plaintiff is rested and must depend entirely upon the text 
cited from Manu. It appears to me that the wife of the plaintiff 
was a daughter such asis there referred to and that the estate 
sought to be recovered was her estate within the meaning of that 
Sloka. It does not appear that any evidenceof custom inconsistent 
with this rule.of inheritance was adduced. ‘The District Judge” 
refers to a book, Exhibit IX, which, he says, is admittedly an 
authority. J understand that it is a text-beok of customary law 
written in the year 1882 in the State of Travancore. I do not 
think such a book ought to be referred to asan authority. I may 
mention that although the attention of the witnesses examined in 
Vydinada v. Nagammal was not specially directed to the present 
question and the text of Manu now relied upon was not cited, 
reference was madeto a case in which the Illam. property had 
been taken by a husband occupying the position held by the 
present plaintiff. 


1. (1884) I. L R.11M..260, . . # 
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On the whole, I am of opinion that the decrees of the Courts 
below ought to be reversed and that the suit ought to be remanded 
for disposal on the other issues. 

Muthusamt Ayas J—(His Lordship after stating the facts 
proceeded as follows) :—The question which I have to consider is 
whether the husband is the lawful heir of his childless wife if he 
marries her according to the Servaswadanam form. I am referred 
to no decided case bearing precisely on this point, and it appears 
to arise for decision in this Court for the first time. Both the 
Courts below have found that no special usage has been proved 
im support of the appellant’s claim and the decision must rest on 
Hindu law by which Nambudries are governed though subject 
to any usage which they adopted subsequent to their settlement 


on the West Coast. .Sarvaswadanam marriage is obsolete 


[#810] 


according to the Mitakshara law as now administered on this 
coast and no rule of decision is to be found init. It is conceded, 
however, that a Nambudri girl who is given in Sarvaswadanam 
marriage continues even after marriage to be a member of her 
father’s Illam and does not pass into her husband’s family as in 
the case of other marriages. According to the Mitakshara, 
property inherited by a daughter from her father devolves upon 
her death without issue on her father’s kinsmen in preference to 
her husband whose right of succession is restricted to her s¢rz- 
dhanam when she dies childless and when he has married her in 
one of the approved forms. Judging by analogy to this branch of 
modern Hindu law,I am unable to say that the appeal can be 
supported. Again, the formula used in Sarvvaswadanam marriage 
and which is not used in other marriages, is the text of Vaseshta 
which is to the same effect as that of Manu, Ch. XI, 127. Manu 
says, het who has no son may appoint his daughter-in this manner 
to raise up a son fer “him saying : “ The male child who shall be 
born from her in wedlock shall be mine for the purpose of per- 
forming my obsequits.” Its legal import appears to be nothing 
more than the adoption of her son as his son by anticipation at 
the time of her marriage, coupled with the condition that she 
shall retain the status of a member of her father’s family and 
shall not become a member of her husband’s family not withstand- 
ing her marriage. ‘Yemadrz explains the ancient Hindu law as 
applied to an appointed daughter and her son andit is cited ina 
note to Ch. P., S. XI, of the Mitakshara (see Stoke’s Hindu Law 
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Books, page 411). Referring to the four descriptions of Putrtka 
Putra, he says, the third description of son of an appointed 
daughter is the child born of a daughter who was given in 
marriage with an express stipulation in this form: “The child 
who shall be born of her shall be mine for the purpose of per- 
forming my obsequies. He appertains to his maternal grand- 
father as an adopted son.” Savvaswadanam marriage operates 
therefore as the adoption of the son of a daughter when one is 
born and as an exception tothe ordinary incident of marriages, 
viz., that the wife takes the go/ra or passes into the family of the 
husband for purposes of inheritance. The inference to be drawn 
is that when a son is born, he becomes the heir to the Illam by 
virtue of adoption, that neither his mother nor father acquires 
any right, because the adoption is contingent on his birth, and 
that in case no son is born, the daughter has the same right as 
the unmarried daughter of a Nambudri Illam in spite of her 
matriage by reason of her reteution in it as its member. The 
result is that the relation of afinity by marriage is ignored asa 
jural relation for purposes of inheritance in connection with the 
property of her Illam. Baudhayana says: “the son of an appointed 
daughter should offer the first ball of meat (Ponda) at the funeral 
obseqities, to his mother, the second to her father and the third 
to his father’s father.” Thus the father is omitted and the 
maternal grandfather is substituted for him (West and Buhler’s 
Baudhayana, page 536). 


Again, Vaynavalkya states in reference to the son of an 
appointed daughter: “equal to him [Awrasa] is the son of an 
appointed daughter or the appointed daughter herself.” When 
the appointed daughter is the son, the father’s obsequies are 
performed by her notwithstanding her sex. Thus by a fiction of 
law she was treated? as if she were a son, and’that might also be 
a reason for ignoring her husband. (Mandlik’s Hindu Law or 
Mayukha. Yaynavalkya, page 49). 


In this connection I may refer to the observations of this 
Court in Vasudevan v. The Secretary of State on the nature and 
effacts of Sarvaswadanam marriage though they were made with 
reference to the contention that property inherited by a daughter 
‘married in the Sarvaswadanam form is her Saudayakam. The 


1 (1887) I. L. R. 11 Mad. p. 157 at p. 163-f 
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view indicated above is in accordance with te opinions expressed 
by Messrs. Wegram and Ramachandra Atyar who were formerly 
the District and Subordinate Judges of Malabar in their Manuals 
on Malabar Law. It receives, further, strong corroboration from 
the fact that though the appellant attempted to prove a usage 
among Nambudries in support of his claim, he was unable to do 
so. Custom is also of importance as evidence of consciousness in 
the people that the rule of Hindu law which is relied on for the 
appellant is in force among them. Again, the several modes 
of affiliation in use among Nambudries which are discussed in 
XI Madras Series are inconsistent with the appellant’s conten- 
tion. The practice of appointing an heir to the Illam, when 
a person is authorized to beget an issue for the Illam by marrying 
a girl selected to perpetuate the Illam on the analogy of the 
Sarvaswadanam marriage and when he marries a girl born in the 
Illam in the Servaswadanam form implies that when the Sarvas- 
wadanam son-in-law is intended to be made an heir, heis constitu- 
ted as such by special appointment. As observed in that case the 
use of Sarvaswadanam marriage as a mode of affiliation followed 
the obsolete law of inviting a kinsman to beget a son on a woman 
to whom he was not married, thereby substituting sexual union 
in wedlock for an irregular intercourse which was reproved by 
several Swrttzs as a practice fit only for cattle. As the person 
invited to beget male issue on a woman acquired no right in the 


' property of the Illam to which she belonged, the Sarvaswadanam 


[#342] 


son-in-law likewise acquired none unless he was expressly ap- 
pointed heir to the Ilam. As for the Sloka 135, Manu, Ch. IX, 

it is, no doubt, in favor of the appellant if it can be accepted as 
living law among Nambudries. ButI hesitate to accept it as 
such for several reasons.” Having regard to the mode in which 
Hindu law, as now received by the people, has attained develop- 
ment since the Institutes of “Manu were written, it would be unsafe 
to treat them as if they were rules of Statute Law which must 
be taken to be in force unless they are repealed. The Smritrs and 
commentaries are to be regarded as constituting together evidence 
of the law received by them and reflected in their usuage. Hence 
it was that the text of the Mitakshara that property however 
acquired by a woman is her S¢rzdhanam, was not recognized as a 
binding rule of law in the Shivaganga case. Nothing is of a higher. 


‘authority thay Srufr or a Vedzctext, and yet the passage in the 
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Taifiriya Veda, viz., that women are incompetent to inherit by 

reason of their sex, was practically set aside by. the author of the 
Mitakshara--and held by him and other commentators on the 
authority of the Swrztis of Katyayana and Brthaspatt to be no bar 
to the succession of widow, daughter and her son-to the separate 
property of a deceased Hindu. - Looking atthe matter in contro- 
versy from this stand-point it is not enough that there is some 
passage which apparently supports appellant’s contention, but it 
must also appear to be a link in the chain of Smritis and com- 
mentaries illustrating a rule of law now received by the people 
as such. In the first place, no text is cited from any other Smriti 
or commentary which followed that of Manu. It should also be 


remembered that Manu is a very ancient writer and much of what: 


is to be found in his Institutesis often not to be found except 
with modification in the usage of the people. This is indicated 
in a deferential way by a text which says- that Manu legislated 
for the Krita (a former) Yuga or age, Yajnavalkya for Dwapara 
and Parasara for the Kal? Yuga. The Judge refers to some 
evidence in this case’ to that effect. “Apart from absence of 
corroboration by other Swrztzs or by commentaries, the appellant 
was unable to shew by satisfactory evidence- that the usage of 
Nambudries reflects the text. On the other hand, the practice of 


appointing an heir when a person is invited to beget i issue for the 
Illam and of regarding Sarvaswadanam marriage asa. coutingent. 


adoption and retaining’ the daughter asa member of her father’s 
family is inconsistent with the view that the Servaswadanam 
son-in-law is an heir to the Illam after the dau ghter by reason of 
the Sarvaswadanam marriage. 


I may also refer to the view taken in Varadaraja’s Vyava- 
hara Nirnaya where thetezt of Manu is taken,a as observed by the 
*District Judge, to refer to the husband’s tight to succeed to the 
wife’s Cudka. (Burnell’s Translation 48). -4 

For these reasons, I concur in the opinion of Mr: Justice 
Parker: “The result is, the’ seconde appeal fails and it must be 
dismissed with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Kernan and Mr. Justice Wilkinson. 


Singara Chariar and another .. Appellants * 
(Plaintiffs). 
7. 
Krishnasawmy Thatha Chariar 
BIA MWA | Respondents. 
(Defendants.) 


Civil Procedure Code, S. 13—Jncidental determination of issues—Prior suit not 
appealable—Res judicata, li l 


Plaintiffs, Tengalai Vaishnavas, as heriditary Archakas and Paricharakas of 
the idol of Manavala Mahamuni in the Devarajaswammi’s pagoda at Conjevaram 
sued the defendants, the Dhkarmakarthas, in the District Munsif’s Court of Con- 
jevaram fo: a declaration of their right to carry their idol in procession during 
certain festivals. The defendants denied the plaintiffs’ right to perform the 
festivals and to carry the idol in procession and contended that the plaintiffs’ 
right was barred under S. 13 of the Code of Civil Procedure by two prior decrees 
in O. S. 775 of 1875 and O. S. 858 of 1861. In the former suit the plaintiffs sued 
the defendants, in the same court, for Rs. 52-8-0 damages caused by the defend- 
ants, by obstruction to the performance of the festival and procession mentioned 


. inthe plaint. The suit was resisted by the defendants on the ground that the 


plaintiffs were not entitled to celebrate the festival and procession. The Mun- 
sif’s Court held the plaintiffs were not entitled to carry on the procession and 
were therefore not entitled to damages. The decision was confirmed on appeal 
and second appeal. In. the latter suit, the plaintiffs sued the defendants in the 
Munsifs Court fora decree directing izler alia the installation of the idol of 
Manavala Mahamuni in Devarajaswami’s temple, its consecration, and the per- 
formance of daily puja, festival, &e., set out in the plaint, including the festi- 
val and the procession, which were the subject of the present suit. 


Held, that the suit was barred by the decree in O. S. 858 of 1861 as substan- 
tially the same claims were advanced therein as in the present, thongh there 
was some variance in the details of the various ceremonies as set out in the two 
plaints. 


Per Kernan, J.—The suit is not barred by reason of the decision in O. S. 775 
of 1875, as the title of the Plaintiffs to celebrate the festivals and to carry on the 
procession was gone into only incidentally to determine the plaintiffs’ right to 
datnages. Manappa Mudaly v, St T. McCarthy,} followed. 


Per Wilkinson J—The decision in O. S. 775 of 1875 also bars the present 
suit. Though that suit might have been of a Small Cause nature, as the parties 
in the two suits are the same, the question in issue is also substantially the 
same in the two suits* and they were decided by a Court competent to decide on 
the title of the parties finally, the present suit is barred, Kali Krishna Tagore 
v. The Secretary of State,2 relied on. 


*S, A. No. 1,200 of 1887, I1th September 1888. 
1. (1881) IL. R. 3 M. 192. 2, (1888) I. L. R. 16 C. 371. 


THE MADRAS LAW JOURNAL REPORTS. 45 


Second appeal from the decree of the District Court of 
Chingleput in A. S. No. 62 of 1887, confirming the decree of the 
Court of the District Munsif of Chingleput in O. S. No. 105 
of 1884. < 


The facts of the case and the arguments addressed to the 
Court appear sufficiently from the judgment of Wilkinson J. 


T. Rama Row aud M. E. Srivangacharvar for appellants 
S. Subrahmantem and V. C. Destkacharzar for respondents. 
The Court delivered the following 


JUDGMENTS :—Kernan J.—The lower appellate Court, 
agreeing with the Munsif, decided that the plaintiffs’ suit is ves 
judicata, ‘This is an appeal against that decision. 


In suit 12 of 1852 in the Principal Sadar Amin’s Court, the 
plaintiffs, the owners of Archaka and Paricharaka Mirastes in the 
temple of Sri Varadarajaswami in Conjeevaram, were declared 
entitled to continue to perform puza according to mameol and 
enjoy without interference of the defendants to that suit including 
the defendants here, the Avchaka and Paricharaka Mirasies, in 
respect of the Manavala Mahamuni Alwar sannadz in that temple 
and to the income and offerings and to have the purification cere- 
mony performed. ; 


The plaintiffs finding that the Alwar, copper idol, had been 
abstracted from the temple, and having been informed that it was 
found in a tank within the jurisdiction of the Additional Munsif’s 
Court of Conjeevaram, the idol was, at the instance of the plain- 
tiffs, taken possession of by the Court. Thereupon the plaintiffs 
filed.in the Court at Conjeevaram Suit No. 858 of 1861 praying for 
a decree permitting plaintiffs to instal the idol in the temple and 
to consécrate the idol, allowing them to perfofm puza, extra festi- 
vals, sathumuraz, &c., as per custom “as noted thereunder,” and 
also for payments by defendants amounting to Rs.. 799-8-o. 
Amongst the matters noted thereunder, the plaint states a long 
description of the ceremonies that should be performed on the 
annual Thiru Nakshatrams, of 10 days’ procession of the idol and 
a "Special ceremony for the roth day, sathumurat day, and that on 
that day Sri Devarajaswami and Perundevi Thayar would go to 
the streets, and would go to the sannadz of the copper idol and 


puja would be done, &c. By decree in that suit made on the rath - 
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April 1865 it was decreed that the copper idol was an ancient 
idol of Manavala Mahamuni sannadi, that the claims as to loss of 
articles, &c., referred to in the plaint, and as to income of 
Archaka and Partcharaka Mirasies and Samprokshana and other 
matters were disallowed. 


A suit, 129 of 1870, was filed in the Trivellore Munsif’s Court 
by three persons, Dikarmakarthas of the temple, to recover posses- 
siou of the idol, but in Special Appeal No. 120 of 1875, the 
Court decided that the plaintiffs were not entitled to- unqualified 
possession, but only to certain power of revision and control. 


The idol appears to have been placed in its sannadz and Suit 
No. 775 of 1875 was filed by the plaintiffs in this suit or the 
persons whose interest they claim against the defendants, the 
Dharmakarthas, to recover Rs. 52-8-0 the value of articles 
damaged in consequence of the defendants obstructing the cele- 
bration of procession of the same idol. That suit was dismissed. 
But in order to recover the damages the plaintiffs went into proof 
of their right to the idol to have procession through the streets, 
singly or independently, that is, not in the company of Sri 


. Deverajaswami. However, in the plaint the plaintiffs did not 


pray for establishing such right of the idol—and the title was 
gone into incidentally, in order to establish the right to damages 
for the obstruction. The principles of the Full Bench decison in 
Mannappa Mudal v. S. T. McCarthy? apply. Therefore the dis-. 


missal of the Suit 775 of 1875 did not decide that the idol was not 


entitled to procession in the streets singly. It follows that the 
lower Court was wrong in holding that the plaintiffs in this suit are 
estopped by the decision in-Suit 775 of 1875 from seeking to esta- 
blish the claim they make in this suit. 


As regards the decision in Suit 858 of 1861, upon looking at 
the decree now appealed from, it appears that neither of the 
lower Courts tried the and issue as to the question of yes 
juduata arising from the decision in that suit. This appeal 
does not refer to it, but the question was argued before us on 
both sides as matter of law and the evidence on the record is 
sufficient to enable us to* determine the question; therefore under 
Ss. 575 and 587, Civil Procedure Code, we pros to dispose of 
the question. 


* yg, (1881) L L. Ri 3 M. 392. 
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It was urged for the appellants that the decree in that suit 
only declared that the idol was an ancient idol, but that the 
relief in respect of the right to procession put forward then was 
uot decided against. This, however, isnot so. For although 
there is some variance between the details of the ceremonies set 
out at length in the plaint in that suit and in the plaint in 
this suit, the relief in respect of the right of pkocession , is sub- 
stantially the same. Therefore, the decree of the 1ath of April 
1865 in Suit 858 of 1801 bars the right claimed in this suit, 
under S. 13 of the Civil Procedure Code. 


This second appeal is dismissed with costs. 


Witkinson J—'The plaintiffs in this suit who are Tengalai 
Vaishnavas seek fora declaration of their right, as hereditary 
servants of the idol, Manavala Mahamuni, to carry the. said idol 
in procession during certain festivals, and to compel the defen- 
dants, who are Vadagalai Vaishnavas and ‘Trustees of the 
Devarajaswami’s pagoda, in which pagoda the shrine of the idol, 
Manavala Mahamuni, is situated to join in the procession of the 
idol, Manavala Mahamuni, with the idols Sri Devarajaswami and 
Perundevi Thayar. 


The defendants deny the right of theidol, Manavala Maha- 
muni, to the festivals specified in the plaint and the right of the 
plaintiffs to perform such festivals and plead that the suit is not 
cognizable bya Civil Court and that the subject matter of the 
suit is ves judicata. 


The District Munsif was of opinion that the subject matter 
of the suit was 7¢s Judicata so far as the plaintiffs’ right to take 
the idol, Manavala Mahamuni, in procession was concerned, it 
having been decided in Original Suit 775 of 1875 that the 
said idol had no right to procession thiough the streets or to an 
independent procession. He also found that the plaintiffs have 
no tight tocompel defendants to bring Devarajasawami and 
Perundevi Thayar in procession and dismissed the suit. 


On appeal the District Judge confirmed the decree of the Mun- 
- sif. He found that in Original Suit No. 775 of 1875 the Munsif, 
in order to arrive at a decision as to plaintiffs’ right to perform the 
Samprokshana or purification ceremony, went into the general 


*question asto whether the idol had an independent tight to be 
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carried in procession and decided the question in the negatvie. 
He held that the general question having been decided against 
plaintiff in that suit could not be reopened. He also confirmed 
the finding of the Munsif that plaintiffs’ claim to compel defen- 
dants.to bring certain idols in procession was not sustainable and 
dismissed the appeal. 


Plaintiffs appeal. 
A brief sketch of the previous litigation between the parties 


with reference to this shrine of the idol Manavala Mahamuni will 
help to throw light on the present dispute. 


The first suit, it is necessary to notice, is Original Suit No. 120 
of 1852. The plaintiffs in that suit were the Tengalai faction, 
the predecessors in interest of the present plaintiffs, and the defen- . 
dants were'the present defendants, the Dharmakarthas of Devaraja- 
swami’s pagoda. The plaint set forth that in Puratfasi of the 
year Pareethafi the Dharmakarthas had interfered with and 
prevented the customary worship of the Manavala Mahamuni 
shrine and had locked up the door of the shrine, and it was prayed 
that a decree might be passed directing that the shriné should be 
opened, declaring plaintiffs’ right to enjoy the Archaka and 
Paricharaka Mtraszes and to preform the puza without interference 
onthe part of defendants and directing defendants to give to 
plaintiffs the daily and special offerings and to pay the cost of the 
Samprokshana, ; 


A decree was passed in favour of the plaintiffs declaring their 
right to the Archaka and Partcharaka Mvrasces 5 to perform puja, 
&c., according to mamool, to the idol, and to receive the daily and 
special offerings from the “temple. Defendants were ordered to 
pay Rs. 15 for the sam prokskana, 


. In execution of this decree the plaintiffs appear to have been 
placed in possession of the shrine of Manavala Mahamuni, on 
opening which they found only a stone-idol, the copper-idol, used 
in processions having disappeared. 

Subsequently a copper-idol was fonnd ina tank within the 
precincts of the Devarajaswami’s pagoda. It was attached by the 
Court at the instance of the defendants. The plaintiffs then 
moved the Court to direct the installation of the copper-idol in 
accordance with the decree in Original Suit 120 of 1852, The 


. defendants objected that the idol found was a new idol. In 1860 
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the District Court passed an order to the effect that the plaintiffs’ ene 
tights having been established in Original Suit 120, it was compe- oe 
tent for the Munsif if satisfied that the idol found in the tank was hatha 
the original copper-idol, to direct its installation. Thereupon the Chariar. 
present plaintiffs instituted a suit (Original Suit 858 of 1861), Wilkinson J. 
against the present defendants and prayed for a decree directing 

the installation of the said copper-idol, its consecration and the 
performance of daily puza, festivals, &c., as set forth in the plaint. 

They also claimed payment of Rs. 85, the delivery of gold 

. jewels, vessels, &c., or their value, and payment. by defendants of 

Rs. 252-8-0 for loss of the income of Avchaka and Paricharaka 


Mirastes for 8 odd years. 


In May 1865 the Court gave the plaintiffs a decree declaring 
that the idol found in the tank was the ancient idol of the Mana- 
vala Mahamuni shrine and disallowing all the other claims. 


; On the 3rd September 1869, the plaintiffs moved the Court to 

have the idol (which was still under attachment by the Court) 
placed in its shrine and putin their possession. ‘Thereupon the 
present defendants instituted a suit (Original Suit 129 of 1870) for 
possession of the idol. But the lower Courts dismissed the suit. 
There was a second appeal to this Court which was dismissed, 
but no written judgment was recorded. 


The court of First Instance then caused the idol to be replaced 
in its shrine and the plaintiffs collected the necessary articles for 
the Samprokshana or purification ceremony. The defendants 
objected to the performance of the ceremony and called in the 
assistance of the Police who prohibited its performance. There- 
upon the plaintiffs instituted Original Suit 775 of 1875 in the Court 
of the District Munsif for the recovery of the value, (Rs. 52-8-0) 
of the articles which they had collected for the ceremony. In the 
plaint they asserted their right to conduct puja (worship) and 
festivals in the shrine of Manavala Mahamuni, objected to the 
obstruction caused by the defendants which resulted in the non- 
performance of the Samprokshana festival and prayed for a decree 
adjudging plaintiffs the sum of Rs. 52-8-0. The defendants 
denfed the right of the idol Manavala Mahamuni to a procession 
“and the right of the plaintiffs to institute new processions without 319) 
the consent of the defendants. The following issues were framed: 
—ist, Whether the procession called Samprokshana Otsavom could ` 
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be carried out in honor of the copper-idol Manavala Mahamuni ; 
and, Whether the plaintiffs are entitled to institute processions 
without the consent of the defendants ; 3rd, Whether plaintiffs 
made preparations for carrying out the procession ; and 4th, What 
loss plaintiffs sustained. The District Munsif found that 
Manavala Mahamuni was entitled to no street processions, and 
that the plaintiffs were incompetent to institute new processions 
without the consent of the defendants. Being of opinion that the 
plaintiffs had failed to prove the existence of the right in the 
exercise of which they asserted that defendants had obstructed 
them, he held that a suit for damages did not lie. On appeal the 
District Judge concurred with the Munsif and the appeal was dis- 
missed as was also a second appeal. 


The first point raised in Second Appeal is that Origina: Suit 
775 of 1875 having been a suit of a Small Cause nature in which 
the question of the right of Manavala Mahamuni to a procession 
was only considered incidentally the decision in that suit that ` 
Manavala Mahamuni was not entitled to any procession can be 
no bar to this suit. Reliance is placed on the Full Bench decision 
in Mannappa Mudaly v. S. T. McCarthy’. That wasa suit 
instituted in the Court ot a District Munsif to. recover Rs. 80, 
damages, being the value of certain bamboos cut and carried 
away. Both the lower Courts went into the question of title. It 
was-held that inasmuch as the suit was of a nature cognizable 
by a Court of Small Causes, no second appeal lay, the value of 
the subject matter not exceeding Rs. 500, and the question of 
title having been only incidentally raised. 


Even if it can be said that the right now claimed was only 
incidentally decided in O. S. 775 of 1875, the question in 
this second appeal eis not whether a second appeal will lie, but 
whether the question as to the plaintiffs’ right is ves judicata. 
Now this question, wiz., whether the plaintiffs are entitled to insti- 
tute processions in honor of Manavala Mahamuni without the 
consent of the trustees was directly and substantially in issue 
in O. S. 775 of 1875. The parties were the same and they 
were litigating under the same title. The Court which triedethe 
*case had jurisdiction finally to decide whether or not the plaintiffs 
were entitled to conduct independent festivals and processions 


m 





. I. (1881) I. L. R. 3 M. 192. 
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and'it decided adversely to plaintiffs. As remarked by the Privy 
Council in the recent case of Kali Krishna Tagore v. Secretary 
of State” (a3rd June 1888) “ in order to see what was in issue ina 
suit or what has been ‘ heard and decided’ the judgment must be 
looked at. The decree is only to state the relief granted or other 
determination of the suit. The determination may be on various 
grounds but the decree does not show on what grounds, and does 
not afford any information as to the matters which were in 
issue and have been decided.” The suit (O. S. 775 of 1875) 
though in form a suit for damages was based on the assertion by 
plaintiffs that they havea right to make processions through the 
streets in honor of their idol. It appears also-that it was the 
plaintiffs themselves who raised the second issue (see above), ‘' for 
the purpose of determining their right to institute new processions 
without the consent of the defendants.” The question we have to 
decide being not whether a second appeal will lie, “ but whether 
it having been decided in O. S. No. 775 of 1875 by a court 
of competent jurisdiction, that the plaintiffs have no such 
rights as those they seek to establish in this suit, the present suit 
is maintainable.” In my judgment, the matter having been decid- 
ed against the plaintiffs in O. S. 775 of 1875 is res judicata and 
the suit was properly dismissed. 


Another point has been argued. 


The and issue ia the suit was whether the suit is res udecata 
by reason of the decisions in O.S. 858 of 1861 and 775 of 1875. 
The Munsif merely remarked “ I find this issue against the plain- 
tiff” and proceeded to comment on O. S. 775 of 1875 alone. In 
the memo of appeal to the District Court the plaintiffs only took 
objection to the finding of the Munsif so far as O. S. 775 of 1875 
was concerned, and the District Judge did net consider the effect 
of the decision in O. S, 858 of 1861. In the memo of appeal to 
this Court, O. S. 858 of 1861 is not referred to, but the question 
whether or not the decision in that suit was a bar to this suit has 
been argued before us, and it is urged that the right which the 
plaintiffs advanced to processions was not decided *against. It 
is*plain by a reference to the judgment in the case that this was 
not so. The relief prayed in respect of the incomes of Archaka 
and Partcharaka Mtrastes, Samprokshana, &c., matters was 


1. (1888) I. Le R. 16 C. 173. 4 
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distinctly referred and a reference to the plaint shows that sub- 
stantially the very-same claims were then as now advanced. The 
decision in Original Suit 858 of 1861 is therefore clearly a bar to 
this suit. 


The second Appeal fails and is dismissed with costs. 


[NOTE— The question whether the decision in a previous suit 
of small cause nature will operate as vesyudzcata in a subsequent 
suit which will be open toa second appeal, not being one of a 
small cause nature, has now been settled in Madras by the decision 
of the Full Bench Avanasz Goundan v. Nachammal* which decided 
the point in the negative. See also the judgment of Naz J. in 
Vanamamalat Bhashyakar w. Krishnaswamt Thathachartar? on the 
question whether a decision as to the ritual arrived at in one suit 
for the purpose of giviny a particular relief can be resyudtcata in 
a subsequent suit on a different cause of action. See also Gobind 
Bin Lakshman Shet Angorlekar v. Dhondbarav Bin Ganbarav 
Tambye? .—ED.]| 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.* 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Shephard. 


Vira Chinnammal : .. Avpellant* 
(Plaintiff ). 

Z. 
Akkulu Ammal yA .. Respondent 
( Defendant). 


Inpartibility—Admissibility of evidence—District Manual— Family tradition 
—Custom of adjoining palayapats. 

On a question of the partibility or impartibility of a palayapat in Madura, 
an approved public and general history might be referred to in connection with 
ancient facts ofa public nature. Mr. Nelson’s Manual of the Madura District, 
which was coinpiled and published under the orders of the Madras Government, 
and contains frequent references’ to official documents, is an appropriate book 
of reference in connection with the question whether the palayam was one of 
the group of Dindigul palayams, whose history forms part of the political 
history of the District of Madura prior to the British rule, and on the question 
of the tenure under which the palayams were held in the 16th century under the 
rulers of Madura. 





# A. No. 103 of 1888. yth February 1890. 
I. (1905) 16 M.L,J. 41; I.L.R. 29 M. 195; F.B. 2. (1905) 16 M. L. J. 150. 
. 3. (1890) I. L. R. 15 B. 104. 
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A letter by the Zemindar, who lived in 1822, containing replies to questions Chinnatninal 
addressed by the Government of Madras regarding family usage ata time when 
there was no controversy, is adinissible as evidence to prove the tradition in the 
family and its consciousness as to the usage of the Zemindari. 


P i 
Akkulu 
Ammal. 


The usage of other palayams and Zemindaris in the neighbourhood and 
belonging to the same caste is strong evidence of impartibility. 


When the owner of an impartible estate dies, leaving more than one widow, 
the presumption is that only one of them is entitled to succeed to the estate. 
Appeal from the decree of the Subordinate Judge’s cou of 
Madura (West) in O. S. No. sof 1887. 


The facts of the case and the arguments addressed to the 
Court appear sufficiently from the judgment. 


N. Subramaniem for appellant. 

S. Subramaniem and V. Bhashyam Atyangar for respondent. 

The Court delivered the following 

*JUDGMENT :—The property in litigation is the palayapat [*327] 
of Erchakka Nayakanur in the District of Madura and the parties 
to this appeal are the co- widows of the last male owner, Kadifvelu 
Sami Nayak who died without male issue in February 1886. 
Shortly after his death, the Collector of the District made an en- 
quiry in order to ascertain whether the Court of Wards ought to 
asstime management of the estate, and came to the conclusion that 
it was unnecessary to interfere with the respondent’s right of mana- 
gement. The palayam was registered in her name but a disagree- 
ment since arose between her on the one part and the appellant 
and her mother-in-law Virakamu Ammal on theother. ‘The last- 
mentioned lady claimed the estate in O. 5. 36 of 1886, but her 
“claim was dismissed both by the Original and Appellate Courts. 
The appellant, the junior widow, then brought the present suit, 


She claimed the right of sole possession and management in 
case the palayapat was considered impartible, and a moiety of the 
ptoperty or its net income by way of equal participation in its 
beneficial enjoyment in the event of its being held to be partible 
property. She claimed also partition of moveable property left by 
the late palayagar. The Subordinate Judge decreed this claim 
and the respondent has not appealed from that portion of his 
deeree. 


As the ground of her claim, the plaint stated that the appel- 
lant was the senior widow and that the estate was partible. Ad- 
mittedly the respondent is Kadirvelu Sami’s first wife and is the - 
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that the respondent is also the elder of the two according to the 
evidence on record and the objection taken to his finding is not 
pressed upon us at the hearing. The contest in appeal is that the 
palayapat is not, as found by the Subordinate Judge, an imparti- 
ble estate, and is therefore capable of enjoyment by more than one 
member of the family at a time. The question arising then for 
decision is one of evidence concerning the custom obtaining in the 
family. The course of succession, so far as it is ascertainable by 
evidence, is not decisive either way. The first palayagar recog- 
nized by the British Government was one Muthalagiri Nayak, and 
he died in 1815, and was succeeded by his only son. The second 
palayagar Chinnavobala Nayak died without male issue in 1835, 
and though there was a controversy about the right of succession 
between his widows, Papammal and Chinnammal, and though 
the Original Court decreed *partition between them in O. S. 265 
of 1836, the death of the former pending the decision of the ap- 
pellate court terminated the controversy before there was a final 
adjudication. ‘The junior widow died in 1853 and was succeeded 
by Chinnavobala’s only daughter Virakamu Ammal. In 1882 
she transferred the estate to her only son, Kadirvelu Sami, 
whose death has led to this litigation. Thus there have 
been five cases of succession, and in four there was no competi- 
tion, whilst in the fifth, though there was a controversy, death of 
one of the rival claimants superseded the necessity for final adju- 
dication on family custom. The Subordinate Judge then rests 
his decision (1) on the absence of partition from 1758, (ii) on theg 
military tenure upon which the estate was held prior to the intro- 
duction of the British rule, (iii) on the statements made from 
time to time by several members of the family when there was no 
controversy betweer them, and (iv) on the usage obtaining among 
the majority of the palayams or Zamindaris in the Districts of 
Madura and Tinnevelly, and we shall now proceed to consider 
the evidence as to each of those grounds of decision. 


The first ground is that the palayapat has existed from 
before 1758 or for more than 130 years and that there never has 
been a partition. No sanad or original grant has been produced 
but Exhibit VZZ, which contains replies to questions addressed ‘by 


- Sir Thomas Munro in 1822 tu Zamindars regarding their family 
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usage, contains the following answer to the question as to the Chinnammal 
date when this palayapat came into existence :— Aktualu 

“ As my ancestors in the territories of Rayar and during Ra- Ammal. 
yars regeme, pleased him very much by their conduct and by their 
rendering justice to the duties entrusted to them, and as they con- 
verted the forest adjoining Pasumalaiinto a fertile spot, these 
lands were granted to them in writing in consideration of their 
services as jaghire. Thus my ancestors got the lands and the 
Pattam (dignity).” 

Again it appears from Nelson's Manual that Erchakka Naya- 
kanur was one of-the Dindigul palayams sequestered by Hyder 
Ali in 1757, that it was restored by one of his Amildars in 1758, 
that it was again resumed in 1773 by Mir Saheb who held the 
Dindigul country on military tenure under the ruler of Mysore and 
restored to the dispossessed palayagar in the same year shortly 
*after Colonel Laing had taken Dindigul, and that it was resumed [*829] 
for the third time by Tippu Sultan in 1788 and restored to the 
then palayagar by the British Government after Colonel James had 
captured Dindigul in 1790. (Nelson’s Manual, Part lII, Chap. 
XI, 290—2)} The contention for the appellant is that neither 
Exhibit VJZ nor the Manual is legal evidence and that the Subor- 
dinate Judge was in error in relying on either. How far Exhibit 
VII is evidence and what weight is due to it, we shall consider 
presently; but as regards the Manual, it may, in our opinion, be 
referred to in connection with ancrent facts of a public nature, 
provided it is an approved, public and general history (‘Taylor on 

„Evidence, Vol. II, page 158.) It is provided by S. 57 of the 

Indian Evidence Act that on all matters of public history, litera- 
ture, science or art, the Court may resort for its aid to appro- 
priate books of reference. The Manual in question was compiled 
and published under the orders of the Madrds Government and 
contains frequent references to official documents and it was re- 
ferred to by the Privy Council in Zhe Collector of Trichinopoly ~. 
Lekkamani. » 

We see no reason to doubt that it isan appropriate book of 
reference in connection with the question whether this palayam 
was one of the group of Dindigu! palayms whose history forms 
part of the political history of the District of Madura prior to the 
British rule. 


I. (1874). R, I L A. 314 : 14 B: L. Re 115. ° 


ane 


56 THE MADRAS LAW JOURNAL REPORTS. 
. 


The feudal organization of this group of palayams into mili- 


een tary hefs under the rule of Visvanath Nayak in the sixteenth 


Ammal. 


[*330] 


century is also a matter of general political history. It is statedin 
the Manual already mentioned (Part III, pp.94 and 99), “that 
there were 72 bastions to the fort of Madura and each of them was 
placed formally in charge of a particular chief who was bound for 
himself and his heirs to keep his post at all times and under all 
circumstances. He was also bound to pay a fixed annual tribute, 
to supply and keep in readiness a quota of troops for the Governor's 
army and to keep the Governor’s peace over a particular tract of 
country. And in consideration of his promise to perform these 
and other services, a grant was made to him of a tract of country 
consisting of a certain number of villages and proportioned to the 
rank and favor with which Visvanatha regarded him, together 
with the title of palayagaran. ” j 

*Speaking of the Nargantipalayam in 1861, the Privy Council 
observed that a palayam was in the nature of a Raj and, although 
it might belong to an undivided family, it was not subject to 
pattition—(Naragunty Lutchmeedavamah v. Vengama Nadu.) 
Adverting tothe Zamindari of Sivagunga in 1863, their Lordships 
of the Privy Council remarked that its ancient tenure was that of 
a Raj or principality—Kattama Naethtar v. The Rajah of Shiva- 
ganga ? In the Collector Mr. Wynch’s report ofthe 24th November 
1795, Erchakka Nayakanur is entered as one of the 24 palayams 
in the Dindigul country paying at that time a, tribute of 500 
chakkrams (Nelson’s Manual, Part IV;C. Cl. 15) and it appears 
from that that theseveral palayagars were petty chieftains paying 
tribute tothe paramount power. Again, in Afuttuvaduganadha 
Tevar v. Dorasinga Tevar > the Judicial Committee observed in 
advertence to impartibility, “ such is the case generally with 
reference to palayåms in the palayagar countries:as was laid 
down in the Narganti case.” 

We are, therefore, o of opinion that the observation of. the 
Subordinate Judge that the palayam was held on feudal or mili- 
tary tenure prior to the British rule and that it existed at least 
from 1758 and that the tenureraised a presumption of imparti- 
bility is well founded. 

Iı. (1861) 9 M. I. A, 66: s.c. 1 Suth (P.C.) 30. 


2. (1863)9 M.I. A.. 543: s.c. 2 Suth (P.C.) 31. 
2 - (1881) L. R, 8 I. A. gg: sc. I. R. 3 M. 290. 
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The third ground i is the belief or consciousness in the family as alas 
to the usage in favor of impartibility. The first document on the Alla” 
subject is Exhibit V/Z to which we have already referred. It con- een 
tains a distinct declaration by the palayagar of 1822 that “ there 
had been no custom at any time by which the palayam may. be 
divided.” It appears, however, that Chinnavobala, the palayagar 
of 1822, was only 15 years old when he forwarded Exhibit V// and 
that the document was not acted upon in O. S. No. 1 of 1856, so 
far as it stated that females were altogether excluded from succes- 
sion. The youth of Chinnavobala Nayak is clearly not a valid 
objection to the admisibility of the document in evidence as it 
comes from officialcustody. As regards, however, the weight due 
to it, it must be remembered that Chinnavobala had no motive to 
misrepresent, and though it purports to be addressed by him, the 
fact that it was a reply to a circular addressed by the local Govern- 
ment, renders it probable that it was framed in communication with 
*other and adult members of the family at the time. We are, there- [*331] 
fore, inclined to hold that it should not be altogether excluded from 
consideration, but that the weight due to it should materially de- 
pend upon the extent to which it is corroborated by other evidence 
in the case. 


(Their Lordships, after discussing the evidence of the family 
tradition on the subject and reviewing the history of past litigation, 
continued). 


The only description of evidence that remains for us to con- 
sider isthe usage of other palayams and Zemindaries in the 
districts of Madura and Tinnevelly. ' The Subordinate Judge has 
discussed the evidence bearing on this pointin paragraphs 10 and 
11 of his judgment, and weagreein the conclusion at which he 
has arrived. The joint-enjoyment by co-widows in the palayapats 
of Tennakudi and Sandeyur may be by mutual agreement, whilst 
the usage obtaining in a large number of other palayapats in the 
neighbourhood of the one in dispute is against the appellant’s 
contention. à 


Considering the evidence then, as a whole, the tenure on 
wifich the palayam was held prior to the British rule raises a pre- 
sumption that it was originally impartible. Though it has existed 
for more than 130 years, there has been no partition and this 
strengthens the presumption. The tradition inethe family as. 
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troversy is strongly in favour of impartibility. | The usage of many 
of the palayams in the neighbourhood belonging to the same caste 
is another, circumstance in favor of impartibility. | Exclusive 
enjoyment by one member of the family at a time, even among 
male co-parceners, being an incident of impartibility, the general 
presumption is that the same is the case among co-widows 
between whom no partition is allowed except by way of equal 
beneficial enjoyment. The recital in Exhibit Gas to temporary 
joint enjoyment for a time by Papammal and Chinnammal was 
avowedly by consent, and in derogation of the right of exclusive 
enjoyment asserted by both in O. S. 265 of 1836. There is also 
the fact that, so far as those ladies were concerned, they were 
married at one and.the same time. The conclusion, therefore, to 
which we come is that the Subordinate Judge has come to a correct 
finding and that this appeal cannot be supported. 


We accordingly dismiss the appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS- 
Present :—Mr. Justice Weir. ; 


Sri Sri Sri Rajah Rajeswara Gajapathi 


Narayana Devu Malavapalinu Gatu .. Appellant* 
2. _ (Defendant). 
Chath Venkataramanayya ... Respondent 
(Platntiff)™ 


Limitation. Act, Art. 173 [2] (formerly. Art. 161)—Civil Procedure Code 
S. 258—Payments made without sanction of Court. 
S. 258, C. P..C., and the limitation prescribed for the issue of a notice there- 


„under apply only where moneys are payable in accordance with the terms ofa 


decree and payments ase made in pursuance of lawful agreements under §, 257 
A , C. P. C. In the case of payments made under circumstances where both the 
above conditions are wanting, Art. 161 has no application. It is the duty of the 
Court in such cases to enforce compliance , with the decree, whenever the facts 
are brought to its notice. The payment cannot be altogether a an 


Civil Miscellaneous Appeal from the order of the District 
Court of Ganjam ‘passed on M. P. 352 of 1889 in O. $. 28 si 1385 
on ‘the filé of the said Court. 

l The appellant \ was the defendant in O. S. 28 of 1885 on the 
file of the District ‘Court of Ganjam, anda decree was “passed 
CE ee, ee Kang AA 


t 


* C. M. A. No. 41 of 1890. Icth October 1890. 
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against | him on the 8th February 1886 sues him to pay to the 
plaintiff a certain amount with interest at 6 per cent. per annum 
from the date ot decree to date of payment. l 


Qn the and October 1888, the defendant paid Rs. 5,000 to plain- 
> iff, and the arrangement between them was that only Rs. 33907-8-0 
should be credited towards the decree amount, and the remaining 
sum of Rs. 1,092-8-0 should be taken by plaintiff for the amount 
of interest due to him calculating it ata higher rate than that 
mentioned in the decree, z. e., 12 per cent., owing to the plaintiff 
having refrained from akne out WAT a for two years from the 
date of the decree, and a receipt was given to this effect by the 
plaintiff to the defendant. 


On the 30th November 1889, the defendant, however, applied 
to the District Court stating that the arrangement between him 
and the plaintiff was not valid asit was not effected with the 
*permission of the Court and praying, therefore, that the sum of 
Rs. 1,092-8-0 should also be credited towards the decree amount. 
The District Court passed the following order :—“ The payment 
of Rs. 1,092-8-o was not certified to the Court till a year after pay- 
ment and therefore, under S. 258 of the Civil Procedure Code can- 
not be recognized. Under S. 257 A, the amount paid should, if 
payment can be recognized, be treated as paid in satisfaction of 
the decree amount but as it cannot be recognized this cannot be 
done.” 

The defendant appealed against the order to the High Court. 


C. R. Pattabhiramuer for appellant. 
T. V. Sundara Rao for respondent. 


Pattabhiramier.—'The agreement providing for payment’ of 
more, interest than is due under the decree is void under S. 257 A, 
and as Rs. 1,092-8-0 was paid in contravention of S. 257 A, it 
„Should be applied towards the satisfaction of the decree amount. 

Sundara Rao. Unie Art. 161 ok ehe 2nd Schedule of 
Act XV of 1877, the defendant’s ‘application is barred, for the pay- 
ment to the plaintiff was made more than 20 days before date of 
defendant’s application. 'S. 258 of the Civil Procedure Code which 
is mentioned in Art. 161 refers to S. 257 A also. 

Pattabhiramier, in reply :—S. 258 applies only to pay- 
ments made in pursuance of an agreement of the nature men- 


tioned in S. 257 A, Ze, a lawful agreement which has received. 
So ate, pee | AO NEE ka vs < ay ‘ fe oy - 5 
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the sanction of the Court. The payment of Rs. 1,092-8-0 was 
made neither under the decree nor under any agreement made with 
the Court’s sanction. It is, therefore, the duty of the Court when- 
ever its attention is drawn to this matter to apply the amount to 
the satisfaction of the decree amount. 


The court delivered the following 


JUDGMENT :— think this appeal must be allowed. . The 
sum of Rs. 1,092-8-0 in question was not a sum payable under a 
decree, but it was a sum paid in disregard of the terms of the 
decree, and any agreement to pay such amount was void under 
the provisions of the and Cl. of S. 257 A, C. P.C. This being so 
the matter was not.in any way’ governed by the provisions of 
S. 258, C. P. C. That section contemplates cases where moneys 
are payable in accordance with the terms of a decree and also pay- 
ments made in pursuance of lawful agreements under 5. 257 A, of 
the Code, vtz., such agreements as have received the *sanction of 
the Court. Here both these conditions were wanting and this 
being so, the section does not apply. For the rest, it was the duty 
of the Court on the fact of the disregard of the terms of the decree 
being brought to its notice to enforce compliance with the decree 
and in the present case this must be done by applying ae provi- 
sions of the last clause of .257 A, C. P. C. 

In reversal, therefore, of so much of the District Judge’s order 
as relates to the sum of Rs. 1092-8-0, it is ordered that the said 
sum of Rs. 1,092-8-0 be applied in satisfaction of the judgment- 
debt, or if the debt has been fully paid and there should be a sur- 
plus, that surplus be refunded to the judgment-debtor. 


Appellant will receive his costs, of this appeal from the res- 
pondent. . 


(Nore.—See Chedumbara Pillat v. Ratna Ammal 1; Durga 
Prasad Banerjee v. Lalit Mokon Singh Roy.”| 


1. (1881) I. L. R. 3 M. 113. 2. (1897) I. L. R. 25 C. 86, 


THE MADRAS LAW JOURNAL REPORTS. 61 
® 


l 


IN THE HIGH COURT OF JUDICATURE AT MADRAS * [°340] 


Present :—Sir Arthur J. H. Collins, Kt: Chief Justice, and 
Mr. Justice Parker. 


Vijayaraghava Pattaracharia .. Appellant” 
YA (Plaintif). 
Pranal Anne by her guardian ) 
Venkatranga Mudali and ? .. Respondents 
others. J (Defendants). 


Contsact—Unconscionable bargain—Champerty. 
Where certain persons (defendants in this snit) who were poor and in needy Pattaracharia 


circumstances and out of possession of 60 velies of lands to which they laid Bena 
claim, were induced to sell a portion of that property worth Rs. 85,000 for the Anne, 
sum of Rs. 4,000 to be advanced by the plaintiff for the purpose of recovering 
the property by litigation. 

Held, that the transaction was an unconscionable bargain and liable to be 


set aside, 
Held further that if plaintiff who had the successful conduct of the prior li- 


tigation, made the bargain with the knowledge that the claim was false, the 
transaction would be champertous and that if he believed the claim of the 
defendants to be good, the sale was unconscionable. 


Appeal from the decree of the Subordinate Judge of Kumba- 
konam in O. S. 8 of 1888. ; 


This was a suit instituted by the plaintiff for the recovery of 
a house and 24 and odd velies of land sold to him by defendants 
2 to 4. under a deed of sale dated 23rd December 1884 which pur- i 
ported to be executed for a consideration of Rs. 4000, paid by 
plaintif. The Sub-Judge of Kumbakonam found that defendants 
2 to 4 who were in needy circumstances and who intended to file a 
*suit against the rst defendant for the recovery of 50 velies of land [341] 
from the latter, as the reversionary heirs of one ‘Ramasami Pillai 
deceased, applied to orie Shadagopachari, their spiritual adviser, 
for help to enable them to prosecute their suit successfully ; that 
Shadagopachari promised to procure for thent the necessary evi- 
dence and the funds for carrying on the suit in case the sale of a 
portion of the lands claimed by defendants Z to 4 was made in 
favor of the plaintiff and that the sale deed sued on was executed, 
in consequence, to the plaintiffs, in lieu of all monies to be 
advanced for the litigation which were estimated at Rs. 4,000. 

The Sub-Judge further found that the sale deed was intend- 
ed to have operation in case the litigation of defendants 2 to 4 
against the rst came to a successful issue. The Sub-judge came 


* Appeal No. 58 of 1896. 6th March 1891. 


` 


$ 
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Pattaracharia to the conclusion that the transaction was an unconscionable 
Yy. 


Pranal 
Anne. 


[#342] 


bargain, namely, that lands worth Rs. 25,000, should be sold for 

Rs. 4,000 and that the relation of Shadagopachari to the defend- 

ants was such as to have led to the exercise of undue influence 

in the then circumstances of the defendants. Following the deci- 
sions of the Allahabad High Court in Loke Indar Singh v. Rup 
Singh" and Chunni Kuar v. Rup Singh? he gave the plaintiff 
a decree for the actual amount advanced to the defendants for the. 
purposes of the litigation, which he fixed at Rs. 1,300. 


The plaintiff appealed to the High Court. 
M. O. Parthasaratht Atyangar for appellant. 
S. Subramaniem for first respondent. 

G. P. Johnstone, for respondents 2 to 4. 


M.O. Parthasarathi Atyangar—I am entitled to the Jands 
conveyed by the deed. The transaction is not champertous or in 
any way illegal. See Gurusams v. Subbaraya,? Gopal Ramachandra 
v. Gangaram Anandishet,* Kunht Mordin Kutti v. Raman Unni,’ 
Abdool Hakim v. Doorga Proshad Banerjee,’ Tarachand w. Suklal,” 


S. Subramaniem contended that the transaction was a hard 
bargain and the Court should not grant the relief claimed. There 
was a distinction between champerty and an unconscionable bar- 
gain. See* RamCoomar Coondoo v. Chunder Canto Mookerjee®. In 
Gurusamt V. Subbareya?, the question was whether the transac- 
tion was champertous. In Chunnt Kuar v. Rup Singh? and 
Loke Indar Singh v. Rup Singh? the question was whether it 
was an unconscionable bargain and not whether it was champer- 
tous. The defendants were poor and needy, they were out of 
possession, and a spiritual adviser was influencing them. See 


‘Fry v. Lane®, and Fames v. Kerr’°, Baker v. Monk*1, Clark v. 


Malpus’?, Beynon V. Cook? 3, Rajah Sahib Perhlad Sein v. Baboo 
Budhoo Singh*+, and Srimate Kamini Soondrt Chowdhrant v. 
Kali Prosunno Ghose, 


~ x. (1888) I. L. R. I1 A. 118 2. (1888) I L. R.II Al 57.7 
3. (1888) I. L. R. 12 M. 118. 4. (1889) I. L. R. 14 B. 72. 
5. (1876) I. L. R. IM. 203. 6. (1879) I. L.R. 5C. 4. 
7 (1888) I. L. R. 12 B. 559. 8. (1876) L. R. 4 I. A. 23 at 47 ; LL.R, 2 C. 33. 
| 9. (1888) yo Ch. D. 312. 10. (1888) 40 Ch. D: 449. 
T1. (1864) 4 De. Gex. J & S. 888. 12. (1862) 4. D2. Gex. F & J. 401. 
13. (1875) L. R. 10 Ch. 389. 14. (1869) 12 M. I. A. 292 at 307. 


*I5. (1885) 121. A. 226; s.c. LL.R. 12 C. 225. 


THE MADRAS LAW JOURNAL REPORTS. 63 
l Fohnstone contended that upon the cases already cited the Aa an 
decision of the Court below was right. Pranal 


Anne. 
The Court delivered the following 


_ JUDGME NT:—We think that the principle under which the 
Subordinate Judge has held that Exhibit A cannot be enforced as 
a contract of sale is correct. It is not only that the alleged price 
paid—Rs. 4,000—was inadequate for an estate which was worth 
Rs. 25,000 to Rs. 30,000; but that unfair advantage was taken of 
the pressing difficulties aud necessitous circumstances of the vendors 
to force upon them a bargain which was hard aud unconscionable. 
Assuming that plaintiff honestly believed the defendants 2 to 4 
to have a good and honest claim, the offer to secure his advances 
upon the whole estate of 60 velies was more than ample, and if 
he did not believe the claim a good one the advance was of a 
champertous character and for the mere purpose of speculative 
litigation. The evidence shows that whatever the sum advanced, 
the conduct of the litigation was more or less taken out of the 
hands of the vendors, and though this may be excused on the 
ground that their poverty and want of experience prevented them 
from effectively managing their own affairs, we cannot resist the 
conclusion that advantage was taken of their necessity to drive a 
hard bargain out of which they are entitled to equitable relief. 
These defendants (2 to 4) must, however, themselves do equity and 
are bound to refund to plaintiff tlie money actually received. 
(The Court found upon the evidence, differing from the Court 
‘below, that the plaintiff had advanced Rs. 4,000 and gave a decree 
for that amount with interest and costs). 


[See also Debt Deyal Stkoo v. Thakurat Bhan Pertap Singh':—En.] 








IN THE HIGH COURT OF JUDICATURE AT MADRAS* [+385] 


Present :—Sir Arthur J. H. Collins, Ki, Chief Justice, and 
Mr. Justice Parker. 





Peramanayagam Pillai dë Appellant.*, 
(Planti) 
° 7. - . ; 
Artinachella Row and others ka Respondents. 
= (Defendants 1 to 3.) 
* S. A. No. 1324 of 1889. 17th March 1891. 


1. (1903) 8 C.'W. N; 408 ;'T. "LR. 31 C. 433. 


Perainanaya- 
pam Pillai 


NE A 
Row. 


[*386] 


64 THE MADRAS LAW JOURNAL REPORTS. 


. 
Civil Procedure Code, S. 102— Dismissal for default—Right of appeal. 


A second appeal lies against an order disinissing asuit for defanlt under 
S. 102 ofthe Civil Procedure Code. 


Second Appeal from the decree of the District Court of Tinne- 
velly in A. S. No. 3 of 1889, affirming “the decree of the District 
Munsif of Tinnevelly in O. S. No. 261 of 1888. 


C. R. Pattabhiramier for appellant. 
S. Subramaniam for respondents. 


Subramantam.—I have a preliminary objection to urge. No 
second appeal lies in this case. The suit was dismissed under 
S. 102, C. P. C. Dismissal under S. 102is not a decree and there 
is no adjudication on the merits. The Court is bound to dismiss 
the suit, except with regard to any admitted portion of the claim. 
The Court cannot do anything in the absence of the plaintiff, with 
regard to that part of the case which is not admitted. With 
“regard to the portion admitted, there may be an adjudication. 
But this does not affect the nature of the order as to the unadmit- 
ted portion. S. 103 says “when a suit is wholly or partially dis- 
missed under S. 104,” showing there may bea partial adjudication 
and partial dismissal without adjudication. The Munsif not pro- 
nouncing the order of dismissal on the day of hearing is immaterial. 


Pattabhiramter—The suit was not dismissed under 5 102. 
The case came on for hearing on an adjourned date. The Court 
probably proceeded under S. 157. Under that section, the Court 
may either dismiss the suit for default or pass such other order as 
it thinks fit. In this case, the suit was not dismissed. The 
Munsif acted under the latter part of the section. The order pass- 
ed was “ the case is closed,” z.e., the Court determined to pass a 
decree on the materjals then on the record and not to allow further 
evidence to be given. The burden of proof is on the defendant. 
The order, therefore, that the case was closed is really against my 
learned friend’s client, and the decree ought to have been for the 
plaintiff. 

Supposing, however, the suit was really dismissed under 5. 102 
an appeal lies. The words of S. 103 are, the plaintiff may apply 
for restoration, not shali. Ablakh v. Bhagirathi. A fresh suit 
is expressly prohibited, but not an appeal. 


Iı. (1887) I.L. R GA. 427. 
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“The Court delivered the following 

JUDGMENT :—The plaintiff sued for Rs. 2352-15-9 being 
the balance due on two hypothecation bonds. The defendants 
answered that nothing was due on the first bond; that Rs. 1,000 
of the consideration for the second bond had not been received and 
hence that that sum andits interest Rs. 722-8-0, should be deduct- 
ed from the amount due on the second bond; that a sum of 
Rs: 13-13-0 was wrongly claiinedand that the payments had not 


been properly credited, and finally that only Rs. 587-13-7 remained. 


due. The case was posted for final hearing on September 14, 1888. 
On that day, the plaintiff’s vakils (or one of them) got leave till 
3PM. At some hour later than 3 P.M., the District Munsif called 
the suit when plaintiff and his pleaders were not present, though 
defendants’ vakil and their witnesses were present. The District 
Munsif then passed the order “case closed,” but did not give 
judgment. A petition was filed by plaintiff on the 2oth and dis- 
missed onthe 2and, and the District Munsif gave judgment on 
September 24th under S. 102 of the Code of Civil Procedure, 
*dismissing plaintiff’s claim except as to Rs. 587-13-7 which was 
admitted to be due. 

An appeal was then preferred to the District Court which 
has been dismissed by the Judge under S. 551 of the Code of Civil 
Procedure. No notice was given to the respondents, but the 
Judge called no less than four times for explanation from the 
District Munsif as to the hour at which the suit had been 
dismissed. The explanation was ambiguous and unsatisfactory, 
and it is not borne out by the B diary, which has been filed before 
us, but which was not apparently before the District Judge in 
consequence of his omission to call for the records. Finally, on 
26th March 1889, the Judge dismissed the appeal, holding a dis- 
missal under S. 102 of the Code of Civil Procedure was not ren- 
dered invalid, because judgment was not delivered till six days 
afterwards. i 

It was first objected that there was no second appeal—but 
thisis not the case (Adlakh v. Bhagtrathi+)—and the facts that 
the District Judge failed to notice that the onus proband? on the 
first issue lay on defendants and that the documents themselves 
admitted are sufficient grounds for the entertainment of a second 
appeal. 

I. (1887) I. L. R. 9 A. 427. e 
R*9 l 


Peramanaya- 
gam Pillay 
v. 
Arunachella 
Row. 
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Peramanaya- 
gain may 


Arunachella 


{* 388] 
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In our opinion, there seem ample grounds why notice should 
be issued to the respondents and the appeal be investigated by the 
Judge. The District Munsif, on September roth, must have act- 
ed under S. 157 of the Code of Civil Procedure and the order which 
he passed was “case closed.” What precise legal signification 
he attached to this order does not appear, but at any rate the 
plaintiff had appeared and was anxious to be heard before the 
24th, which was the day on which the suit was disposed of under 
S. 102, on which date the judgment was given ignoring the 
materials on the recordand the onus probandz. 

We regret that we have often had to notice that decisions 
given at the close of a quarter appear to be given without suffici- 
ent investigation of the facts. 

The second appeal must be allowed and the appeal remand- 
ed for decision after notice to the respondents. 

Appellant is entitled to his costs in this second appeal, and 
the costs in the lower appellate Court will abide and foilow the 
result. 

[NOTE :—See also to the same effect Lal Narain Singh v. 
Mahomed Rafiuddin ;* Gosto Behary Sardar v. Hari Mohan Adak ;? 
Contra—Amuirito Lal Mukherjee v. Ramachendra Roy ;3 Mahona 
of Vizianagaram v. Lingam Krishna Bhupati;* Gilkinson v. 
Subramania Fillat.® An order dismissing an appeal for default 
is a decree: Radhanath Singh v. Chandi Charan Singh! .—Ep.} 


ee ee e 


*IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Sir Arthur J. H. Collins, AZ, Chief Justice, and 
Mr. Justice Handley. 
Mahomed Vazeeralli Khan Mokha- Appellant* 


sadar ' (Plante ff.) 
T.e 
Sree Rajah Veerawara Thodadenel 
Suryanarayana Dhatraju Baha- 


dur Garu and another .. Respondents 
(Defendants). , 
* A. No. 89 of 1890. - gth April 1897 
1. (1900) I. L. R. 28 C. 8r. 2. (1903) 8 C, W. N. 313. 
3. (1901) I. L. R. 29 C. 60. 4. (1902) 12 M. Ln J. 473. 


5. (1898) I. L. R. 22 M. 221. 6. (1903) I. L. R. 30C. 660; F.B. 
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Alteration of document—Promissory Note—Signature- of witness added, 
The addition of an attesting witness to a document, whether it is a bond or 


pro-note, since its execution and delivery, is not a ee alteration so as to’ 


invalidate the instrument. 
| Mohesh Chunder Chatterjee v. Kamani Dabia,* followed. | 


Appeal from the decree of the District Court of Meee 
in O. S. No. 35 of 1889. 


This was an appeal from the decree of the District Court of” 


Vizagapatam in O. S. 35 of 1889. The suit was instituted for the 
recovery of principal and interest due upon an instrument pur- 
porting to be a promissory note executed by the defendants on 
the 13th April 1889. The ist defendant pleaded amongst other 
things that the instrument was void and could not. be sued on, 
because the name of one of its attesting witnesses was added sub- 
sequent to its execution. The District Judge held that the signa- 
ture was added after the document passed into the plaintiff's 
hands and dismissed the suit. The plaintiff preferred this appeal. 


G. P. Johnstone for appellant. 

P. Anantha Charlu for respondents. 

Yohnstone—'There is nothing to shew that both the parties 
did not agree to the addition of the attesting witness. Even if the 
alteration was made after the document came into plaintiffs hands, 


it was not a material alteration. S. 87 of the Negotiable Instru- ` 


ments Act does not apply as the instrument comes within the de- 
finition of a bond and is not a negotiable instrument. Even if 
S. 87 applies, the alteration was not material.- See the note to $. 87 
in Stokes? Anglo-Indian codes. The section merely embodies the 
law in *England where the addition of a witness’s signature 
would not be a material alteration. 


nw 


The case quoted by the Judge, Setaram Krishna v. Dajt 
Devaji is against me.” But that has been ovegruled by Venkatesh 
Prabhu x. Baba Subraya.’ See also MoheshChunder Chatterjee v. 
Kamini Kumari Dabia.* Govindasamt v. Isuppusamz,* does not 
apply, for there the date of the document was altered, and by that 
limitation might be affected. ; 


Anantha Charlu.—The alteration is material. In the 
ca8e in Govindasam: v. Kuppusamzi,® although the alteration of 


4 (1885) I. L. R., 12 C 313. | 2. (1883) I. I~ R. 7 B. 418. 
3. (1890) I. L. R. 15 B. 44. 4. (1885) I. L. R. 120, 313. 
. § (X889) L L. R. 12 M. 339. Z — œ 


Dhatraju, 


[#359] 


Vazeeralli 
Khan 
y. ` 
Suryanara- 
yana 
Dhatraju. 
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date did not zm fact affect limitation, the court held it to be mate- 
rial on account of the possibility of limitation being affected in 
other cases. Take a document which requires attestation as under 
S. 59 of the Transfer of Property Act. Surely, the addition of an 
attesting witness is material in that case. It may be that the 
attestation added is that of a respectable man whose testimony 
may be of great service. The document may be difficult to prove, 
the witnesses being dead. The addition of an attesting witness 
who will prove it cannot be underrated. I submit the decision in 
Sttaram Krishna v. Dafi Devajz* is correct. ‘This case is govern- 
ed by the decision in Govzndasamzi v. Kuppusamtz.? 

Handley, J.—The Calcutta case is against you. 

Anantha Charlu.Ycs, but the Bombay case, Sztaram Krishna 
v. Dajt Devajze* is in my favour. 

Chief Justece.—That was not argued at the bar. 

Anantha Charlu.—That may be ; but the decision was that 
of an eminent Judge, Mr. Justice West. 

Chief Justice.—The section appears to embody the English 
law, and the English decisions are against you, see Stokes’ note to 
S. 87 of the Negotiable Instruments Act in the Anglo-Indian 
codes. 

Anantha Charlu.—1 submit I am entitled to judgment if the. 
decision in Govindasamz V. Kup pusani* is right. 


The Court made the following 
ORDER :—Whether the document 4 be treated as a pro-note 


ora bond we are of opinion that the Judge was wrong in holding 


[* 390] 


“in this case that the addition of an attesting witness, even if it 
were subsequent to the delivery of the document, is a material alte- 
ration which invalidates the document. In this respect we agree 
with the judgment in Mohesh Chunder Chatterjee w. Kamini 
Kumars Debta,? andewe adopt the words there quoted from 
the judgment of Lord Fustece Cotton in Suffell v. Bank of 
England,* that “it must be a material alteration sothat the party 
defending himself may be able to say that itis not the same 
instrument as that which he executed or to which he put his 
hand” as well as the words of the Calcutta judgment following 
LR E EN ENTE 
3. (1885) I. L. R 12 C. 513. : 4. (1882) 9 Q. B. D. 555. 
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the quotation, 722., c That seems a very different thing from an 
alteration which enables the defendant to say only, ‘this is in 
every particular the instrument to which I put my hand; but I did 
not do so in the presence of the persons who are now represented 
as saying that they saw me do so.’ ” 


(The Court then called fora finding on some of the ata 
issues in the case, before passing final judgment). 


[NoTE.—Cf: Ramayyar v. Shanmugam, and Paramma v. Ra- 
machandra.? See also to the same effect Abdool Hoosein Mulla 
v. Goolam Hosoerin Ally? The doctrine that a material alteration 
voids the deed is confined to the case where the cause of action 
for the suit is based upon the document—Subrahmania Ayyan v. 
Krishna Ayyan;* Atmaram v. Umdram ;* Harendro Lal Roy v. 
Umacharan Ghosh. See also Mangal Sen v. Seshamkar Salatt ;7 
Gourchandra Das v. Prasanna Kumar Chandra.” Property once 
vested is not affected by subsequent alteration. Additions and 
immaterial alterations consistent with the purposes of a deed will 
not void it, though made by a party to the deed after its execution. 
A dsetts v. Hives ;? Aldons v. Cornwall 19 Re Howgate and Ces- 
born’s Contract ;?? Bishop of Crediton v. Bishop of Exeter? But 
a material alteration inconsistent with the original purpose of a 
deed still makes it void—Subramantya Ayyan v. Krishna 
Ayyan ;*3 Bishop of Crediton v. Bishop of Exeter 12 Ellesmere 
Brewery Co. v. Cooper.**—Ep.| 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Muthusami Aiyar and Mr. Justice 


Shephard. 
Vellavil Periuthatta Yetchanen 
Nambudri and another _ «+ Appellants* 
© (Plaintiffs). 
7. 
Siva Rama Patter and others .. Respondents 
(Defendants): 
#8, A. No. 790 of 1889. AAA 18th July 1890. 
1. (1891) J. L. R. 15 M. 70. 2. (1853) I. L. R. 7. M. 302, 
3. (1905) 7 Bom.L.R. 743; ILL.R. 30B. 304. 4. (1899) 1.L.R. 23 M. 137; F.B. 
%5. (1901) I. L. R. 25 B. 616. 6. (1905) LL.R. 9 C. W. N. 695. 
7. (1903) I. L. R. 25 A. 580, 4 8. (1906) I. Le R. 33 C. 812. 
9. (1863) 33 Beav. 523 55 E. R. 286.. Io. (1868) L. R. 3 Q. B. 573. 
11. (I902) 1 Ch. 451. 12, (1905) 2 Ch. 455. 


13. (1899) I. L. R. 23 M. 137; F.B. 14. (1896) 1 Q. B. 45, 


Vazeeralli 
Khan 
Yy. 
Suryanara- 
yana 
Dhatraju. 
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Ciul Procedure Code, S. 13—Decree against tyustees—Res- judicata. 


A decree obtained against the Uralers (trustees) ofa temple for the time 
being cannot be set aside at the instance of a person having a reversionary 
Uraima right in the absence of frand or collusion on the part of the trustees in 
defending the suit, 

[Kelu v. Paidel, 1 approved and OREN Lttiachan v. Veilappan,? distin- 
guished.] 

Second appeal from the decree of the Subordinate Judge of 
North Malabar in A. S. Nos. 427 and 438 of 1881, reversing the 
decree of the Court of the District Munsif of Kaval in O. >. No. 


509 of 1887. 


The rst defendant’s deceased brother obtained a decree for 
wages due to himias Karatma Kayakom (perpetual temple servant) 
*ofa temple against defendants three to five, the Uralers of the 
temple in Small Cause Suit No. 377 of 1883, and in execution of 
the decre ecertain temple lands were attached. The plaintiff put 
in a claim tothe attached properties under S. 278 of the Code of 
Civil Procedure, but it was rejected. He instituted the present 
suit in conjunction with the 2nd plaintiff, an alleged Samudayz 
(manager) of the temple, for a declaration that the lands were not 
saleable in execution of the Small Cause decree. He obtained a 
decree in the Munsif’s Court. On appeal, the Subordinate Judge 
held that the suit was barred by the decree in the Small Cause 
suit and that the plaintiffs had failed to show any fraud or 
collusion on the part of the Uralers in defending the Small Cause 
suit. The plaintiffs preferred a second appeal io the High Court. 


K. P. Govinda Menon for appellants. 
C. Sankaran Nair and V. Ryru Nambiar for respondents. 
The Court delivered the following 


JUDGMENT :—The Subordinate Judge finds that there 
was no fraud or coflusion on the part ofthe Uralers who were 
defendants in Small Cause Suit No. 377 of 1883, and holds, rely- 
ing on the case in Kelu v. Paddel,? that the plaintiffs are accord- 
ingly not entitled to a decree. It is contended that it is not 


incumbent on the plaintiffs to prove fraud, and that it is suffi- 


citent for them to show that the wages decreed were not really 
due, and reliance is placed on the Full Bench decision in /7tzachdén 
v. Velapgan* and other cases which followed it. 


I. (1886) L L. R., 9 M. 473. a 2. (1888) I. L, R., 8 M., 484. 
3- (18%) I. L. R. g M. 473. 4.. (1885) I. L. R, 8 M. 484. 
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It was pointed out in Kelu v. Pazdel* that there is a distinc- 
tion between the position of those who are possible future Uralers 
or have a reversionary Uraima right as the plaintiffs have, and 
the Anandravans of an ordinary tarwad having a present 
interest in the property. In the one case the Devasom is fully 
represented by its Uralers; in the other the tarwad is the substan- 
tial defendant. A mere revetsioner or other person prospectively 
entitled is not ordinarily permitted to set aside a decree against 
the representative for the time being of the inheritance except 
on the ground of fraud. 

“In the present case, the Subordinate Judge assigns sufficient 
reason for finding that there was no fraud, and following the 
decision in Kelu v. Paidel,” we must dismiss the appeal with costs. 


(NOTE :—A decree obtained against a former shebait is bind- 
ing upon the successors— Tulsidas v. Bejoy Kishore? Gora Chand 
Lurkiv. Makhan Lal Chakravarty ;3 so is a decree obtained 
against the widow representing the estate for the time being— 
Ayyadorat Pillat v. Sholat Ammal;* Mogan Mohun Lal ~v. 
Akbaryar Khan; Durgagati Debt v. Sourabint Debi ;5 Dinomant 
Chaudhurant v. Elahudadkhan.” Cf. Punammavy. Perrazu® For 
a case where a compromise decree obtained against the widow 
was held binding upon the reversioners see Sudbammal v. Avudat 
Ammal:® Contra, Gobind Krishna Narain v. Khunni Lal? °— Ep]. 





—— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS* 


Present:—Mr. Justice Muthusami Aiyar and Mr. Justice 
Shephard. 


Srinivasa Raghavachariar be Petitioner* 
(44¢h Respondent). 
Y. 
Sambasiva Pillai -- Counter-Petitioner 
(Plaintiff). 


Limitation Act XIV of 1859, S. 1, Cl. 12—Alienation by one of two daughiers 
inheriting from a male—When possession of alienee adverse to the reversioner. 


* C. M. P., No. 38 of 1891. 4th May 1891. 
* 1. (1886) I. L. R. 9 M. 473. 2. 190I) 6 C. W. N 178. 
3. (1907) 11 C.W.N. 489. 4. (1901) I. L. R. 24 M. 405. 
5. (1905) I. L. R. 28 A. 241. 6. (1906) I. L. R. 31 C. Toor. 
7. (1903) 7 C. W. N. 678. 8. (1906) I. L. R. 29 M. 390 (F. BJ) 
9. (1906) I. L. R. 30 M. 3. IO. (1907) A. W. N. I5I. 
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Held, that a suit by a daughter’s son in 1887 as,reversioner to recover pro- 
perties which had belonged to his maternal grandfather but had been alienated 
before 1851, by his mother’s sister, while in possession as the heir of her father, 
was barred under Act XIV of 1859, S. r, Cl. 12, the possession of the alienee 
having become adverse to the plaintiff's mother, who represented the inheritance 
on the death of the alienor which took place abont 1851. 


[Samba Siva v. Ragava,} reversed: on review.) 


This was an application to the High Court under S. 623 of 
the Code of Civil Procedure for review of the judgment in Second 
Appeal No. 962 of 1889 reported in I. L. R. 13.Madras page 512. 
-n addition to the facts set out in the report of that case, the fol- 
lowing appeared from the record. After the death of Thevanai 
the maternal grandmother of the plaintiff in 1846, Bapu, plaintiff's 


mother's sister appears to have dealt with the-property of her 


father and died about 1851, according to plaintiff's deposition.- 
Plaintiff had also stated in evidence that the alienation in question 
were made by Thevanai and Bapu, but the extent to which they 
respectively alienated the property claimed was not clear from the 
record. 

V. Bhashyam Atyangar for petitioner. 


K. Brown and V. Krishnaswamt Aryar for counter-petitioner. 


Bhashyam Atyangar.—The question is when the plaintiff's 
cause of action arose. If Thevanai alienated the property, to 
the extent she so alienated, the daughters who represented the 
*inheritanceon her death in 1846, had a complete cause of action in 
1846 ; and the male reversioner suing more than 12 years after that is 
also barred under Act XIV of 1859. The right that is barred under 
that enactment cannot be revived bythe later Acts. If Bapu alie- 
nated the property, plaintiff’s mother Swarnam had a cause of ac- 
tion against the alienee on the date of that alienation in 1850, to 
the extent of her half share, and as she represented the inheritance 
to the extent of the half share, the male reversioner would be also 


"barred after 12 years from 1850. As to Bapu’s own half-share, 


the cause of action arose to Swarnam on the deathof Bapu in 1851 
(see plaintiffs deposition). Bapu had no right of action as to 
that till her death.—But Swarnam could then sue. So the plain- , 
tiff is also barred. š 


Muthusamt Atyar J. Plaintiff had no cause of action until 
Swarnam’s death in 1885. 





. I. (1890) I. Ty. R., 13 M. 512. 
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_ Bhashyam Atyangar. 'That would be so if Swarnam alie- 
nated, for then she had no cause of action, But inthis case she 
had a cause of action at the latest on Bapu’s death. 


Muthusamt Azryar J—yYou derived your title under the 
daughter. You were not a trespasser. How could your possession 
be adverse to the plaintiff ? 


Bhashyam Atyangar.—My possession was adverse to Swar- 
nam at any rate on Bapu’s death or, to speak more correctly, Swar- 
nam who then represented the inheritance conipletely had a cause 
of action. She was not the alienor, She could therefore sue and 
plaintiff would be barred if she was barred by limitation. 


Muthusamt Atyar J.—Plaintiff does not derive his title from 
his mother. See Atchamma v. Subbarayudu.+ 


Bhashyam Atyangar.—No: but Swarnam represents the in- 
heritance : if she could be barred, so would the plaintiff. See the 
Shivagunga case.” The case of dichamma v. Subbarayudu> has 
been dissented from in Noin Chunder’s case? and the 
Privy Council have followed the latter case.—Aumtrtolall Bose y. 
Rajoneekant Mrtter.* 


Muthusamt Atyar J.—We have accepted the decision in 
Nobin Chunder’s® case as sound. We recognize the distinction be- 
tween alienation by the life-owner in which case limitation runs 
against the reversioner from her death, and adverse possession 
against the *life-owner in which case limitation begins to run 
from the date when the possession is adverse. But here it is 
alienation. 4 


Bhashyam Aryangar.—Ves. I say limitation begins on the 
death of the alienor Bapu. 


Muthusamt Atyar J.— That may be, if she was succeeded by 


a male reversioner. But where there is a succession of life estate, 


limitation begins in favour of the alienee as against the full rever- 
sioner on the expiration of the last. 


Bhashyam Atyangar. I submit there is no reason for that 
distinction. ‘The only question is when the cause of action arises; 
and if it does-arise to the succeeding life-owner who represents the 


1. (1870 5M. H.C. R. 428. 2. (1863)9 M. I. A. 539. 


3. (1869) 3. B. L. R. 208. ; 4. (1895) @ I. A. 113. ~- 
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estate, the male reversioner must be also barred. Ganga Charan 
Roy Chowdhry v. Fagarnath Dutt? is exactly on all fours. Raz- 
kishor Dutt Roy alias Ramkishor Dutt Roy v.Girish Chandra Roy 
Chowdhry 2 is also similar. A daughter’s son sues in the last case 
to set aside an alienation by his maternal grandmother which 
was not questioned for more than 12 years after her death by her 
daughter and the suit is held barred. 


Krishnaswamt Atyar—t contend that the mere fact of the 
judgment being wrong is no ground fora review, and there are 


cases to support this. 


Muthusame Atyar J.—Very well, what do yousay as to 
limitation ? l 

Krishnaswami Atyar.—This plea was abandoned before the 
Sub-Judge. We must know when Bapu died : as to that there is 
no issue and no finding because limitation was abandoned. Fur- 
ther this plea cannot now be raised because the facts, if they are 
to be ascertained now, may not sustain it. It may be Swarnam 
consented to the alienation by Babu, in which case Swarnam 
could have no cause of action on Bapu’s death. Moreover, where 
there are successive life owners and an unauthorised alienation is 
made by one, limitation rins against each succeeding life-owner 
only on the death of the one just before him. Swarnam and Bapu 
were joint-owners, entitled to a daughter’s estate: neither is 
entitled toa particular share. Each is entitled to deal with the 
whole as against the daughter's son : limitation cannot run before 
Bapu’s death. Thereis no finding as to when that took place; 
plaintiff is not concluded by his own evidence. 


*The Court passed the following 


ORDER :—Ow attention has been again called to Nobin 
Chunder’s case ? and also to the cases of Ganga Charan Roy v. 
Fagarnath 1 and Ramkishor Dutt Roy v. Girish Chandra Roy. ? 
Those cases proceed on the view that each of the several widows 
or daughters for the time being represents the inheritance so that 
an alienation by one renders the possession of ‘the alienee after 
her death adverse to the others and that if they neglect to gue 
for 12 years and become barred, the reversioner is also barred. 


1. (1870) 4. B. L. R. 136. 2. (1868) B, L. R. Sup Vol. 1008, 
. 3. (1869) 3. B. L; R. 208. 
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The principle appears to‘be that the possession is that of a 
trespasser against all persons representing the inheritance other 
than the alienor. It has also been ruled by the Privy Council 
that when the possession is that of a trespasser against a Hindu 
widow Who represents the inheritance, such possession is 
adverse not only against her but also against the reversioner. 
On this view, our decision 7 is erroneous and we grant the review ; 
but before disposing of the case we shall direct the District Judge 
to return a finding on the following question. Issue, v2z., 
“ whether the alienations mentioned in the 2nd issue were assent- 
ed to by the other female or females.” 


[Note :— See also for the law under the late: Acts of 1871 and 
1877—Runchor Das v. Parvati Bat ;* Srivamulu v. Krishnamma 33 
Amrit Dhar v. Bindesri Prasad ;* Fhamman Kunwar v. Triloki 35 
Famna Bat v. Dharsey;’ Harthar Ota v. Dasarathi Misra” ; Bijoy 
Gopal Mukerji v. Srimati Krishna Mahiskt Debt.—® Ev.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.* 
(FULL BENCH.) 


Present :—Sir Arthur J. H. Collins, Az, Chief Justice, Mr. 
Justice Kernan, Mr. Justice Muthusami Aiyar, Mr. Justice Parker 
and Mr. Justice Wilkinson. 


Queen Empress* 
v. 


K. Kunjan Menon and another. 


Criminal Procedure Code, SS. 9, 193, 197—Prosecution of Judge—Power of 
Local Government—Accomplice—Corroborative evidence. 


K, a Subordinate Judge, was charged with an offence under S. 161, and the 
abetment of an offence under S. 164, aud Sa relative and dependent of K was 
eharged with an offence under S. 164 of the Indian Penal Code. 

The local Government, in the exercise of its powers under S. 179, Criminal 
Procedure Code, specified the Sessions Court of Tellicherry as the Court which 
should try the case against the two prisoners and appointed Mr. Irvine, Officia- 
ting Sessions Judge of Tellicherry. By a subsequent order of Government, 
Mr. Irvine was appointed Additional Sessions Judge of Tellicherry. The trial 


* Cr. A. Nos, 361 and 383 of 1888. 20th September 1888. 

o I Że, in Sambasiva v. Ragava (1890) I. L. R. 13 M. 572. 
2. (1899) LL.R. 23 B. 725; S.C. Le R. 261. A, 71. 
3. (1902) I. L.R. 26 M. 143. 4. (1901) I.LR. 23 A. 448. 
5. (1903) I. L. R. 25 A. 435. 6. (1902) 4 Bom. L. R. 893. 
7. (1905) 9 C.W.N. 633; LL.R. 33 C 287. | 8. (1907) L.L. R. 34 C 329. 
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was held before him as Additional Sessions Judge. A’ was acquitted of the 
charge under S. 161 but was convicted of abetting an offence committed by S$ 
under S. 164. S was convicted under S. 164. 

“It was objected for S on appeal (1) that Govern ment having designated the 
Sessions Court of Tellicherry as the Court which shonld try the case and the 
Additional Sessions Court being a Court entirely distinct from a Sessions Court, 
Mr. Irvine had no jurisdiction to try the case; (2) that Government had no 
power to specify the Court which should try S as he was not one of the class of 
public servants referred to in S. 197 of the Criminal Procedure Code, he being a 
clerk in a Sub-Collector’s office. Held that though there can be only one 
Sessions Court for each Sessions division, there may be more than one judge for 
each Sessions Court; that the appointment of Mr. Irvine as Additional Sessions 
Judge did not constitute an Additional Sessions Court, and that as an Addition- 
al Sessions Judge has jurisdiction to try such cases as the Government may 
refer to him, Mr. Irvine, as Additional Sessions Judge of the Sessions Court of 
Tellicherry, had jurisdiction to try the case. 

The evidence against X consisted principally of the testimony of the ist 
witness, the giver of the bribe, who stuted that he visited and spoke to K twice 
in connection with the bribe and paid a sum of money to S to be paid to Æ at 
the instigation of K. 

Held, that the 1st witness was an accomplice, and although the conviction 
based on the uncorroborated testimony of at accomplice is legal, having regard 
to human conduct, it ought not to be believed unless corroborated as to some 
material facts which go to prove that the prisoner was connected with the crime 
charged, [Regina v. Boyes,1 Regina v. Mullins,’ Regina v. Jarvis,3 referred to.) 


Held further that as there was corroborative evidence that the rst witness 
went to A’s house with the intention of seeing K on the two occasions spoken 
to by him and that he borrowed money about the date of the alleged payment to 
S the evidence of the accomplice was materially corroborated and his evidence 
regarding his interview with A and what passed between him and A at the 
interview could be believed though there was no corroborative evidence of those 
facts. ; : 
Appeal from the conviction: and sentence passed by the 
Additional Sessions Judge of North Malabar in case No. 14 of the 


calendar for 1888 


The facts of the case and the arguments addressed to the 
Court appear from the judgment. 

W. Grant, C. Sénkaran Nair and K. P. Sankara Menon 
for rst prisoner. 

N. Subrahmanyam and P. R. Sundaratyar for and pri- 
goner. 


The Public Prosecutor (E. B. Powell) in support of the côn- 
viction. 


Be UPR aan 2. (1848) 3 Cox. C. C. 526. 
. 3. (1867) 1 Ç, C. 96, 


THE MADRAS LAW JOURNAL REPORTS. 77 
. 


The. Court delivered the following 

JUDGMENT :—The rst prisoner in this case is the late Sub- 
ordinate Judge of Tellicherry. He was by order of Government 
transferred in February last to Mangalore but remained in charge 
of the Sub-Court at Tellicherry until the recess in April. The 
and prisoner, a clerk in the office of the Sub-Collector at Telli- 
cherry, is a connection of his, having in December last married his 
grand-niece. The prisoners have been found guilty of offences 
punishable under Ss. 162 and 164 of the Indian Penal Code, that 
is to say, the 2nd prisoner, Sankunni Nair, has been found guilty 
of obtaining from one Vasudevan Tirumumbu Rs. 1,435, as a 
motive or reward for inducing a public servant, to wit, the ist 
prisoner as Subordinate Judge of North Malabar in the exercise 
of his official functions in O. S. 12 of 1887 on the file of his Court, 
to show favor to the said Vasudevan Tirumumbu ; and the rst 
prisoner has been found guilty of abetting the said offence. 

“One of the assessors found the ist prisoner not guilty, and 
and prisoner guilty. The other assessor found both ist and 2nd 
prisoners guilty. There was a 3rd prisoner in the case, one Kannan 
Nair, but he has been acquitted. The counsel for the and prisoner 
has taken two preliminary objections. He first argues that Gov- 
erument having designated the Sessions Court of Tellicherry as 
the Court before which the trial of the Subordinate Judge was to 
be held, Mr Irvine had no authority or jurisdiction to try the case 
as he was appointed ‘‘ Additional Sessions Judge, ”of North 
Malabar instead of “ Officiating Sessions Judge,” and that an 
« Additional Sessions Court” being a Court entirely distinct from, 
“ Sessions Court” the only person who could have tried the case 
was the Sessions Judge himself, Mr. Cox. Secondly, he argues 
that Government could not specify the court before which the 2nd 
defendant was to be tried as and defendant is, not one of the class 
of public servants referred to in S. 197, Criminal Procedure Code. 

We overrule both objections, which appear to have been made 
tinder a misapprehension of the law, and of the orders actually 
passed by Government. The prosecution of the Isi prisoner, Kun- 
jan Menon, was sanctioned by G. O. of the 22nd June. By G. O. 
ofthe 28th July, Government, under the provisions of S. 197, Cri- 
minal Procedure Code, specified the Sessions Court of Tellicherry 
as the Court before which the trial of Kunjan Menon was to be 
held. By the same order, Mr. Irvine was appointed to officiate. 
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as District and Sessions Judge of Tellicherry. : In.consequence of 
an application made on behalf of the Ist prisoner to transfer the 
case to some other Court, Government passed further orders on 
the 3rd August. They adhered to their previous decision as to 
the Court before which the trial should be held, and the officer 
who should try the case, and appointed Mr. Irvine, Additional 
Sessions Judge of North Malabar for the purpose of trying the two 
cases, which had then been enquired into, and one of which had 
already been committed. Although the Government did not, in 
their order, set forth the section of the law under which they 
directed Mr. Irvine to try the said two cases, the order was per- 
fectly legal. . Having under S. 167, Criminal Procedure Code, 
specified the Sessions Court of North Malabar as the Court before 
which the trial of the Sub-Judge was to be held, they under S. 9 
of the Code appointed Mr. Irvine, Additional Sessions Judge, to 
exercise jurisdiction in the North * Malabar Sessions Court, and 
under S. 193 of the Code directed him to try the two cases then 
pending. Mr. Irvine was appointed Additional Sessions Judge of 
North Malabar, but his appointment did not, as Mr. Subrahma- 
nyam maintains, constitute an Additional Sessions Court. There 
can be only one Sessions Court for each Sessions Division, but 
there may be more than one Judge of such Sessions Court. If an 
Additional Sessions Judge is appointed, he can only try stich cases 
as the Local Government directs, or as the Sessions Judge makes 
over to him. Mr. Irvine was directed by the Local Government 
to try the present case and the objection is untenable. 


The giver of the illegal gratification is the 1st witness in the 
case, Vasudevan Tirumumbu, the senior Anandravan of the Kun- 
nath Mana. He had been a defendant in O. S. No. 6 of 1884 
on the file of the Syb-Court, North Malabar. That was a suit 
instituted by one Parameswaran Tirmumbu, claiming to be 
a member of Thaliyil, Mana by adoption, to obtain a declara- 
tion that he was the sole Uralan and manager of the Ramanthali 
Devaswam, a Devaswam valued at Rs. 25,000; the defence was 
that the Uraima right had been vested in the defendant’s Kun- 
nath Mana and in the Thalivil Mana jointly, and that the Thali- 
yil Mana having become extinct andthe alleged adoption of the 
plaintiff being untrue, the Kunnath Mana alone possessed the 


_Uraimaright. The suit was decided in favour of the plaintiff, 
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Parameswaran Nambudri, by the Sub-Judge (1st prisoner) and his 
decision was upheld on appeal (see Subramanian v. Parames- 
waran.?) In June 1887, a junior member of the Kunnath Mana, 
a minor, who had been no party to O. S. 6 of 1885 was put forward 
as the ostensible plaintiff in a suit [O. S. 12 of 1887] filed in the 
Court of the Sub-Judge of Tellicherry, seeking to establish his 
title as a member of the Kunnath Mana to the Ramanthali 
Devaswam. In that suit, the rst defendant Subramanian Tiru - 
mumbu was the karnawan of the Kunnath Mana, the and 
defendant was the senior Anandravan Vasudewan [1st witness], and 
“the successful plaiatiff in O.S. 6 of 1885-was 6th defendant. Issues 
| were framed on the 23rd August. The hearing commenced on 
the r2th December and continued on the 13th and 14th on which 
date the further hearing of the suit was adjourned -to the roth 
January. l 


*It was after this adjournment, that is, in the beginning of 
Dhanu [or latter half of December 1887] that according to the 
evidence of rst witness, it occurred to him that in order to secure 
the success of the minor plaintiff who was in the same interest as 
the witness himself, it would be necessary to bribe the Sub-Judge, 
Accordingly, accompanied by ‘his servant Kannan Nair, 16th 
witness, Ist witness went early one morning to the house of the 
rst prisoner. He found him in the verandah and proceeded to set 
forth all his grievances in respect to the two suits. 

After hearing what he had to say, rst prisoner replied: “Do 
not speak anything here. Parties cannot be allowed to come and 
speak here.. Go to Sankunni Nair. He will settle all that.” Ist 
witness had some previous acquaintance with Sankunni Nair, and 
leaving his servant at the hotel, he went to 2nd prisoner’s house. 
He found him at home and stated that he had been to see the Sub- 
Judge abouta case in the Sub-Court and had bten referred to him. 
and prisoner informed him that he had only himself to blame for 
not succeeding before, for that, he ought to “have then applied to 
him (Sankunni Nair). He went on to say that he was related to 
the Sub-Judge, to whom payment could not be made direct, but 
added that it could be made to him and he would pay the Sub- 
Judge. After some haggling it was settled that rst witness should 
pay Rupees, 1,500, as he could get it ready. It was also stipulated 


1 (1887) I. L» R. 11 M. 816. 
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that after receipt of the full amount and prisoner should give a 
receipt, and that in case of the Sub-Judge’s death or transfer, or 
in case the Sub-Judge decided against the Kunnath Mana, the 
money should be returned. st witness then left and having in 
the course of the next few days raised a sum of Rs. 135, he 
paid it to the 3rd accused, Kannan Nair, the confidant of the and 
prisoner, who was absent from Tellicherry. During the Christ- 
mas holidays, rst witness succeeded in raising Rs. 1,300, which 
he paid on the 8th January to the and prisoner, who then and 
there gave him the document, Exhibit C, which is in these terms: 
—“I have borrowed from you Rs. 1,435. This sum will be 
paid on demand.” ‘The suit (Original Suit No. 12 of 1887), came 
on for hearing on the roth January, one witness for the 1st defen- 
dant being examined. It was subsequently adjourned by the ist 
prisoner to the following dates—18th January, 24th January, 2and 
February and 20th March. 


*Towards the end of Minom, (2.¢., during the first half of April 
1888), Ist witness goes on to say, he heard that the Sub-Judge 
had been transferred. He hastened to Tellicherry, and had an 
interview with Sankunni Nair, demanding, as the Sub-Judge had 
been transferred, the return of his money. 2nd prisoner stated 
that the Sub-Judge had been put to expense lately, that no money 
was available, but that he (2nd prisoner) would pay witness when 
he next came to Payanur where witness resided, or when witness 
next came to Tellicherry. Witness insisted that he must have 
some mouey for travelling expenses, and a promise was made that 
money should be sent. rst witness then left, and went to 
the house of the 2nd witness Gopala Menon, a ist Grade Pleader, 
to whom he showed Exhibit C. Gopala Menon advised witness to 
look sharp about getting his money, as the Sub-Judge had been 
transferred. Lateron in the day ist witness received Rs. 20 
with the letter marked Exhibit K, which purported to be signed 
by the 3rd accusedy Kannan Nair. In this letter occurred the 
following significant remark. ‘‘ Telegram has teen received that 
our Yejaman is to remain here, a year more.” rst witness was also 
admonished to return home. This advice however, the ist wit- 
ness did not follow, for the next morning (the morning of the yth 
April) taking his servant with him, he went to the house of the 
Sub-Judge.. There he saw Annaji Row and others, but awaiting 


_ a favourable opportunity, when no one else was present he managed 
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tosecure an interview. The Sub-Judge, however, quickly termi- 
nated the interview saying “ You cannot come here. I understand 
the business about which you havecome. Go to Sankunni Nair.” 
Apparently ist witness hesitated, for rst prisoner told a peon to 
show the witness out. Accompanied by his servant, rst witness 
then went tothe house of the end prisoner who expostulated 
with him for having gone to see the Sub-Judge. While they 
were talking, a servant camein and told 2nd prisoner that the 
Yejaman wanted him. and prisoner informed rst witness that he 
must go to the Sub-Judge, that he [rst witness] had better go 
home and bathe, leaving his servant there and that he [2nd 
prisoner] would zow get the money. xst witness returned to his 
hotel and later on his servant returned with Rs. 4 50 and the 
letter Exhibit D which has been proved to be in the handwriting 
of, and to be signed by, the and prisoner in which he promises to 
send” the balance of Rs. 965 soon. hat day rst witness “went 
to see the and witness Gopala Menon, showed him Exhibit K, and 
informed him that he had obtained part-payment and a bond 
evidencing a promise to pay the remainder. 

The 2nd witness gave information of this to Mr. Richmond 
who was then collecting evidence against the Subordinate Judge. 
He informed Mr. Cox who under the authority of Government 
was enquiring into the charges made against the Subordinate 
Judge with power to grant immunity to witnesses. He deputed 
his Sheristadar, gth witness, to get hold of Exhibit C. The 
Sheristadar accordingly laid a trap for the rst witness by getting 
a letter (Exhibit V) written to him to say that a man had brought 
the balance nioney due and asking him to bring the note of hand. 
rst witness replied [W] that he would come “to-morrow,” but as 
he failed to keep his engagement he was served with a summons 
to appear before the Kavai Munsif. On the roth April he ap- 
peared and produced Exhibits:C and D which the Munsif retained. 
He also made a statement (X) before the Munsif to the effect that 
Sankunni Nair had to pay him the balance of Rupees 1,4 35 after 
deducting Rupees 470 already paid. On the 2nd June, rst witness 
was ¢xamined by Mr. Cox (Exhibit C C). About that time an 
attempt was, Ist witness says, made by and prisoner and one 
Govinda Menon [11th witness] a Vakil who was appearing for the 
Subordinate Judge, to induce rst witness to withdraw the state- 
ment he had made to Mr, Cox, under the promise that the balance 
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due would be paid bhim and he was induced to go to the house of 
rst Grade Pleader Koroth Kannan, rath witness, to meet and 
prisoner and Govinda Meenon of whom the latter alone, however, 
came. 


The sum and substance of the statement made by the rst 
witness, who in law is an accomplice, a fact which the Judge in 
the Court below has failed to apprehend, has been given above. 
According to the provisions of the law (5. 133, Evidence Act] 
an accomplice is a competent witness against an accused person 
anda conviction based on the uncorroborated testimony of an 
accomplice is not illegal. But the Court, having regard to human . 
conduct, may presume that an accomplice is unworthy of credit 
unless corroborated in material particulars (S. 114, ill. b). As 
remarked by Mr. Russell [Russell on Crimes Vol. 3, p- 603] it has 
“been held by eminent Judges in England that it being established 
that an accomplice is a competent witness it follows as an inevi- 
table consequence, that if credit is given to his evidence, it re- 
quires no confirmation from another witness. But it has now 
come to be considered as a general rule of practice that the Judge 
ought to advise the Jury to acquit unless the evidence of the 
accomplice is corroborated in some material part by unimpeachable 
evidence. But such confirmation need not extend to every part 
of the accomplice’s evidence. If we find that some part of his evi- 
dence is satisfactorily corroborated, that is a good ground for 
believing him in other parts in which there is no corroboration, 
We may here refer to the provisions of S. 156 of the Evidence Act, 
snaccordance with which independent evidence of facts unconnect- 
ed with the crime itself, may be given in corroboration of the 
statement of an accomplice. 


It is, however, well established that an accomplice must be 
corroborated as to Some material facts which go to prove that the 
prisoner was connected with the crime charged. The following 
two cases illustrate the nature of the corroboration required. 
Regina v. Boyes, was a case of bribery. There were eight counts, 
each charging a distinct act of bribing different voters. «The 
evidence was that each of the witnesses went successively into a 
room in which they interviewed the defendant and then passed 
into anothes room where was seated a person who paid them the 
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money. It was or that there was no corroborative andene 
of each of the witnesses and that the Jury should be directed to 
acquit. Martin, B.left the case to the Jury expressing a doubt 
whether the evidence was corroborated as the rule of practice re- 
quired. The Jury convicted on one count and the conviction was 
upheld. In Regina v. Mullins, Maule, J., laid down that in a 
charge of burglary it would be sufficient corroboration of the evi- 
dence of an accomplice if it were shown that the prisoner had 
been seen hovering about the premises some time before the bur- 
glary was committed. As remarked by Baron Gurney in Regina 
y. Yaruis,? “ with reference to the necessity of confirming an ac- 
complice much depends upon the nature of the crime, it has to 
be considered whether there is anything in the conduct of the 
witnesses to warrant the Court or Jury in disbelieving him.” 


* In the present case, all the probabilities of the case are in 
favour of the truth of the evidence of the accomplice. It has been 
argued for the defence that as the only point which the Subordi- 
nate Judge had to decide in O. S. 12 of 1887 was a point 
of law, itis improbable that any member of the Kunnath Mana 
would have thought it worth his while to attempt to bribe the 
Subordinate Judge. It is, however, doubtful whether rst witness 
was sufficiently acquainted with law to know what the point to 
be decided in O. S. 12 really was. It appears to us not improbable 
that anignorant and unscrupulous litigant, eager to succeed 
even at the last moment, would have thought that his best chance 
of so doing lay in bribing the Judge. It having been established 
beyond all reasonable doubt that 2nd prisoner did execute Exhi- 
bit C and did write Exhibit D, the probability that under cover 
of a loan, the and prisoner did obtain money from a suitor in the 
Court of his relative, the Subordinate Judge, under the pretext 
of inducing the Subordinate Judge to show favor to such suitor, 
is very strong. Though it is certainly unusual that there should 
be documentary evidence of a crime, yet it is by no means unlikely 
in this country that such evidence would-be resorted to for the 
purpose of disguising an offence of this nature. The transaction 
eyidenced by Exhibits C and D was either a loan or a bribe. If 
it was a loan it has not been shown why an impecunious litigant 
in the Subordinate Court, should at the very time when his suit 
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was being heard, be found lending money without interest to the 
Subordinate Judge’s relative. Ifit was loan, why did the and 
prisoner repudiate it from the first, accusing ist witness of forging 
Exhibits C and D and falsely disclaiming all previous acquain- 
tance with rst witness. If it was aloan, what was there to 
prevent ist witness from instituting a suit upon it in April, 
instead of relying upon the vague promises of the 2nd prisoner. 
But if it was not a loan, the conclusion that it was a transaction 
of a suspicious character, speciously put forward under the guise 
of a prto-note, is irresistible The suit (O. S. 12 of 1817) 
had not been decided at the time when Vasudevan made his 
statement before Mr. Cox, and his statement was prejudicial to 
his success in the suit, and fatal to any hopes he may have had 
of recovering the balance due. 


* As to the ist witness himself, his evidence was accepted by 
the Judge and assessors before whom it was given and who had 
the opportunity of seeing the demeanour of the witness and his. 
manner while under examination. As remarked by the Sessions 
Judge, his evidence was not materially shaken by the lengthy 
cross-examination to which he was subjected. Thereis no 
material discrepancy between the statements made by him before 
Mr. Cox on the and and 4th June and-that made before the Court 
of Sessions on the 17th, 18th and 21st August. Moreover, the 
witness is corroborated on material points. | 


The first visit to the Sub-Judge in Dhanu is spoken to by the 
16th witness Kannan Nair. Objection is taken to his evidence on 
two grounds ; first, it is said that it contradicts the evidence of the 
rst witness, and, secondly, it is stated that the witness was not 
examined before the Committing Magistrate. It has not been 
explained how the omission.of the Joint Magistrate to examine 
this witness, who was produced before him, affects the witness's 
credibility, and this objection is entitled to no weight. Before Mr. 
Cox this witness stated that when he went to the Subordinate 
Judges house in Dhanu he saw and prisoner Sankunni Nair stand- 
ing in the yard of the Subordinate Judge’s house, and that. rst 
witness passed through the verandah and entered a room behind. 
Before the Sessions Court he admitted having made this stafe- 
ment, but declined to say positively whether or not it was Sankunni 
Nair whom he saw, and explains that he saw from the lane where 


“he was standing a man like Sankunni Nair. As to the other 
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discrepancy which is a very slight one, the rst witness stating that ` 


his interview with'the Sub-Judge took place in the verandah, the 
witness was not questioned. ‘These discrepancies do not, in our 
opinion, destroy the credibility of this witness. 


In support of the date on which rst wittiess paid his first visit 
to the rst and and prisoners his evidence is amply corroborated by 
the entries made in Exhibit Q, the. B form Diary of O. S. 
12 of 1887. 

There is nothing to corroborate the alleged payment of Rs. 135 
to the ard accused except the entry in Exhibit C. The servant 
who is said to have been with 1st witness when he made the pay- 
ment has not been called, and the receipt said tu have been given 
*by 2rd accused was, according to the 1st witness, subsequently 
destroyed by the 3rd accused himself. | 


Evidence was adduced to show that rst witness did borrow 
money in the month of Dhanu, and this evidence substantially 
corroborates the statement of the rst witness that he raised 
money by loans to hand over to 2nd prisoner. If, as is now plead- 
ed in the alternative, the advance was a loan, it has not been ex- 
plained why this impecunious Nambudri should have advanced 
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such a large sum to this relative of the Sub-Judge, a clerk on the | 


receipt of Rupees 25 a month, without interest and without 
security. 


The ist witness’s second visit to Tellicherry is amply corro- 
borated. He was accompanied by the 16th witness both to the 
house of the Sub-Judge and to that of and prisoner. The 16th 
witness received the Rs. r50 and Exhibit D from and prisoner 
and handed them over to Ist witness. xst witness’s possession of 
Exhibit K, by whomsoever written, of Exhibit C and his receipt 
of money on the 7th April is proved by the 2nd witness, a rst 
giade Pleader. His visit: to, or to speak more accurately, 
his presence at, the gate of the Sub-Judge’s house is spoken to by 
the roth and rsth witness who went on the morning of the yth 
April to visit the Sub-Judge. The-1oth witness deposes that 
rst witness told him he had come “to see here,”- an expression 
which can only mean to see the Sub-Judge; while the r5th 
witness states that rst witness told him that he wanted. to see 
the Sub-Judge and asked ifanybody was with him at that time. 
On the other hand, the rst prisoner has called 3¢witnesses who 
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undoubtedly were at the house of the Sub-Judge on the morning 
of the 7th April. They depose that they did not-see the ist wit- 
ness in the house of the Sub-Judge on that day. Taking their 
evidence at its strongest, it does not outweigh the evidence of 
the two witnesses who saw and spoke to the ist witness in the 
lane outside the house. 


It has been suggested that possibly the roth and rsth wit- 
nesses did see rst witness that morning, but he was on his way 
to the house not of the rst prisoner but of the and prisoner. This 
supposition is rendered improbable by the evidence of the roth 
witness and by the questions which :st witness asked those who 
were leaving Ist prisoner’s house. 


*In support of the rst witness’ statement that he was at 2nd 
prisonet’s house on the 7th April, there is the evidence of the rath 
and 16th witnesses. 


We find, therefore, that the evidence of the accomplice is 
corroborated on material points. He states that he went to see 
the Sub-Judge on two occasions, and there is evidence which is 
not explained away, and which there is no reason to doubt, that 
he not only went to the house of the Sub-Judge, but went there 
with the intention of seeing the Sub-Judge. We do not then 
refuse to believe his further statement as to what transpired 
between himself and the Sub-Judge corroborated as it is by the 
events which are proved to have happened immediately after 
those interviews. The witness appears tous to be-a truthful 
witness, and his evidence is consistent with itself and with his 
previous statements and throughout free from interested exagge- 
ration or coloring. There can be no doubt that the money tran- 
saction with the ane prisioner was not a loan, but an advance 
made with the motive charged by a man who was a-party to a. 
suit then pending “before the Sub-Judge to a relative of 
the Sub-Judge and that it was ‘given under the instigation 
of the Sub-Judge himself. Although the ist prisoner has 
been convicted of abetting the offence committed by the 
and prisoner he was in truth the author of the crime, and the 
punishment is not, in our opinion, excessive. Under these circum- 
stances:we have no hesitation in affirming the conviction and 


‘sentence. of both. the prisoners and ‘dismissing these appeals. 
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Note.— An application was made on behalf of the rst priso- 
ner for special leave to appeal before Her Majesty’s Privy Council. 
We give below the short hand notes of argument ;— 


Mr. Mayne —1f your Lordship pleases. This is one of those 
applications, by a peculiar process, which are not frequently made, 
and which are still less rarely successful. 


The Lord Chancellor :—Still more rarely sucessful. 


Mr. Mayne:—Still more rarely successful; but I hope to 
satisfy your Lordships that is a case in which your Lordships 
will advise Her Majesty to order an appeal. 


This is a case not only of great importance to the person who 
has been convicted, but also to the whole of the Judicial service 
in India, but still more to the whole of the native Judicial service 
who are liable to have charges of this kind made against them; 
and it also involves the general principle which has been laid 
down by your Lordships, and which is of the * widest possible 
application in the administration of criminal justice. 1 think 
that the principle which your Lordships have been in the habit 
of laying down as to criminal cases, under which you do not admit 
a special appeal in a criminal case, will not be applied to this 
case, ifthe facts shotld, in your Lordships’ opinion, turn out 
to be suchas I think you will consider them to be. 


The facts are of this nature. The petitioner for whom I 
appear, was a native Judge of Tellicherry, (Sub-Judge), and of the 
highest class of Judge of this description, one of that class of 
Judges who have jurisdiction in civil cases, though no jurisdiction 
in criminal cases. He is the first prisoner accused—there were 
two prisoners accused. ‘The first prisoner who was accused was 
the petitioner; and the second -prisoner who was accused wasa 
person who had married the petitioner’s grand-niece. The charge 
is this. The nephew, the second prisorfer, is accused of having 
received a bribe for the purpose of influencing my client, that bribe 
having been paid to him by the first witness, and whom I will 
call all through “ the first wifness ” to save the use of a long name. 


The Lord Chancellor :—That isthe reason, I suppose, that 
in the judgment “the first accused” and " the second accused” 
is used. But it is alittle confusing tous. Itis more convenient 
to use the native name. “3 
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Mr. Mayne :—Yes: but the native name is. very long. ‘The 
charge against my client is, that he abetted the offence of the 
second prisoner, but What is suggested on the evidence is this, 
that the first witness came to him, to make approaches to him in 
order to see whether he was bribable, and the Judge waved him 
away, and said, “you must not talk of these things to me, you 
must go to Sankunni Nair; that acting on that suggestion, he 
went to Sankunni Nair, and said that he had been referred to 
him, that the whole matter was arranged with Sankunni Nair, 
and that Sankunni Nair received the money. There is no sugges- 
tion that the money ever did reach the Judge. Then, some time 
afterwards, the Judgeis transferred to another District. Then 
the first witness gets uneasy about his money: he goes to 
Sankunni Nair, and he finds some difficulty in getting back his 
money from Sankunni Nair. Ultimately he gets back a large 
part of it, and then he savs, in the course of his effort to get back 
his money, he went to the Judge’s house, that the Judge waved 
him away, and said, “you must not come to me, Sankunni Nair 
will arrange everything,” in fact that he rather turned him out 
than otherwise. Now the second prisoner is convicted of the 
offence of receiving the bribe for the purpose of influencing the 
Judge, who is my client. He doesnot appeal. Ido not appear 
for him. For the purpose of this argument, I am perfectly willing 
to admit that he was guilty of everything with which he was 
charged. 

The Lord Chancellor:—He would have been equaliy guilty 
provided he had never seen the Judge. 

Mr. Mayne :—He would have been equally guilty provided 
he had never seen the Judge. ; 

“The Lord Chancgllor :--Because he received it on the agree- 
ment between the two that it should be given to the Judge. 


Mr. Mayne :—Yes.* His guilt is perfectly independent of the 
offence of the Judge, as his Lordship observes. His offence is 
completely independent of any connivance on the part of the Judge. 
Therefore the offence of the Judge is a completely different and a 
completely distinct offence. 


Now the evidence of this rests entirely on the evidence of the 
mati whom I call “the first witness.” He is the only person who 
speaks of the interview on either of these occasions with the 
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Judge, and if you blot his evidence otit of the case, or if you dis- - 


believe his evidence, or if you feel yourself unable, to rely or to act 
upon his evidence, there is not a title of evidence against the 
Judge. 

The High Court considers, and I submit, rightly considers, 
that the evidence of the first witness is the evidence of an accom- 
plice, and I should call your Lordship’s attention to the special 
circumstances under which this first witness comes to give evid- 
ence in the case at all. 

The first witness, in the course of the transactions, seems to 
have made a confidant of the second witness, Gopala Menon; in 
fact, the first witness seems to have made a complete breast of it, 
and to have made a confidant of Gopala Menon all through, and 
he attempted to prove that through Sankunni Nair, who received 
the bribe, he intended to influence the Judge. Thereupon Go- 
pala Menon laid an information, and in consequence of Gopala 
Menon having laid the information, a trap was laid through the 
Sheristadar to get possession of a document in the possession of 
the first witness, and thereby to make out against him a com- 
plete case of being, and having been, engaged in bribing the se- 
coud accused for the purpose of influencing the first accused, and, 
therefore, to make out a case against him upon which he could be 
convicted exactly as the second accused is convicted. 

Now, it appears, at this time, (for what reason we do not 
know, and of course, I need hardly say, your Lordships cannot be 
in the slightest degree influenced by the fact) certain inquiries and 
investigations were being made into the conduct.of Kunjan Menon, 
my client, and the Judge at Tellicherry, andthe Magistrate at 
Tellicherry had got orders from Madras to give complete immunity 
to any person who was called, and was prepared to give evidence 
against Kunjan Menon, not against the secorfd accused, that they 
did not care about—but against Kunjan Menon. They under- 
took that he should not be prosecuted by them, nor would they 
allow any one else to prosecute him. Under those circumstances, 
the ist witness being himself entrapped in a nét-work, from which 
he could not escape, turns round and obtains immunity for his 
ctime by bringing in Kunjan Menon as a particeps criminis. 

Now my Lord, under these circumstances, I think your Lord- 
ship will be of opinion that the High Court was thoroughly justi- 
fied in the couitse which it laid down for its own, guidance as a 
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matter of law. Itlaid down what I submit is perfectly sound law, 
that, although as a matter of law they *might, if they chose, act 
upon the uncorroborated evidence of the first witness, who was an 
accomplice all through, they did not consider it would be safe; that 
they did not consider it to be proper to rely on thisevidence, unless 
it obtained a material corroboration, in which I submit, they were 
perfectly right. But then they went on, after going through the case, 
to state that it had received a material corroboration, and the mate- 
rial corroboration, which they state was obtained, and upon which 
they relied and were prepared to act and did act, was this, that 
upon each of the occasions on which this first witness said that he 
had aninterview with the Judge, who had made criminating state- 
ments tohim, they had the evidence of independent witnesses 
whom they were prepared to believe, of what ? That he had had an 
interview with the Judge; that the Judge had made statements of 
this sort to him ? Not at all; but that those witnesses had seen him 
coming up to the Judge’s house, and had seen him let in at the 
Judge’s door and had seen him come out again. There was no one 
to prove that he wasin the Judge’s house ; there was noone to prove 
that he had seen the Judge; there was no one to prove that he had 
spoken to the Judge; there was no one to piove that he had said 
to the Judge what he asserts that he said, or that the Judge gave 
the answers which he asserted that he received; but thisis the 
corroboration on which the Judges rely. I shall read the judg- 
ment of the High Court and I shall read to your Lordships so 
much of the evidence as bears on the case. 

Lord Hobhouse:—They say that the Judge in the Court 
below, failed to apprehend the fact that the first witness was an 
accomplice. That is all I can gather. 

Mr. Mayne:—I think it may be gathered completely from 
the judgment of the High Court, first of all, that the Sessions 
Judge treated him as if he wasan ordinary witness, who came 
without any imiputati6n or stain on his character and without 
there being any necessity for corroboration. Treating him in that 
way, the Sessions Judge considered that he was a witness who 
gave his evidence in a perfectly truthful way. That is the view 
that the Sessions Judge took ofit, and although I quite adm# 
that we ought to have had the judgment of the Sessions Court, I 
submit if we had it, we should not get a bit further with it. The 
Sessions Judge believes the evidence of this first witness. 
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Lord Hobhouse :—We have here the Judges of fact and law; 
supposing you could separate the Judge and Jury, then the Judge 
would have charged the Jury that they had only before them the 
evidence of an accomplice, and that it required corroboration. You 
cannot put it higher than that. 

Mr. Mayne:—I think, I can, inthis way. Ifa Judge told 
the Jury “this case rests entirely on the evidence of an accomplice, 
you may, as a matter of law, believe and act on the evidence of 
this accomplice if you like,” that is the way in whicha Judge 
always charges a Jury; but it has been the invariable practice of 
Judges to tell Juries that it is not safe to do so, and in order to 
arrive at a satisfactory conclusion, you ought not to convict the 
accused, unless the evidence of the accomplice is corroborated in a 
material matter as *effecting the crime, and the connection of the 
accused with that crime. That is the way in which the Judges, 
I think, always charge a Jury. Now I quite admit that if the 
Jury chose, notwithstanding that direction, to find the accused 
guilty upon the uncorroborated evidence of an accomplice, you 
could not bring that case before the Court of Crown cases reserved. 

Lord Hobhouse :—You could not upset the verdict. 

Mr. Mayne :—You could not upset the verdict. The Judges 
would lament the verdict of the Jury; but this isa different case. 
This is a case in which the Judges are at the same time judges of 
law and judges of fact, and they lay down for their own guidance 
this rule, and you must assume that they have acted on the rule 
which they have laid down for their own guidance. They say, 
“ We do not think itis safe, and we do not intend to convict 
this prisoner upon the evidence of the accomplice unless we find 
that the evidence of the accomplice is corroborated in a material 
particular,” and you must take it that they have acted upon the 
principle which they have laid down for théir guidance. Then 
comes the question whether they have acted rightly or wrongly, as 
a matter of law upon it. j 

The Lord Chancellor :—You must assume that they say, in 
their judgment, that there must be corroboration ina material 
particular: 

Mr. Mayne :—In a material particular. 

The Lord Chancellor :—And you say it is open to you to 
contend that upon the face of their judgment, there was no 
corroboration in a material particular. ° 
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: Mr. Mayne:—Yes, and that they. ought to have acquitted the 
prisoner. That is the way I put it to your Lordship. 


Sir Richard Couch:—Can we say what is corroboration as a 
pure question of law ? 

Mr. Mayne :—I think so. ; 

Str Richard Couch:—The question is not a mere pure ques- 
tion of law. 


Mr. Mayne:—'Vhere are cases hovering on the margin where 
you cannot say where darkness ends and daylight begins: but in 
this case you can say whether it is broad daylight, or dead 
night, and I say on no material point can you say there is 
material corroboration given. I am charged witha particular 
crimein regard toa particular person, and the evidence is, that 
this particular person went into my house on 4 particular day, and 
might have had the conversation which is suggested. That is the 
corroboration. Surely that is no corroboration; and your Lord- 
ship will observe that there is this material distinction in this case 
and so far as my experience goes, every other case of this kind 
which I have known. In every other case in which the evidence 
of an accomplice is the turning point of a case, you start with the 
fact that there is au admitted crime ; there is an admitted murder, 
an admitted burglary, an admitted rape, or whatever it may be, 
and the evidence of the accomplice starts with that fact, that 
there is an undoubted crime independently of his evidence ; and 
then you come to see how far the evidence of the *accomplice 
shows the committing of the crime and the corroboration 
of his evidence. But there is nothing here to show any crime 
was committed, except the evidence of the accomplice. Take 
away the evidence of the accomplice, and there is nothing to show 
that any crime was committed by my client at all. There is that 
remarkable distinction. 


The Lord Chancelor :—You say, it is a cardinal principle of 
the English law that the corpus delicir must be first established. 


Mr. Mayne :—I say so, and I say there is no corpus delicti 
committed at all if you take away the evidence of this witness. 
Take away the evidence of this witness, and there is nothing At 
all. It is just as if a person were to charge another person with 
a conspiracy with him to rob a jeweller’s shop, and the only evi- 
dence was that the accomplice said, “I went into the jewellers 
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shop on a particular day; intending to take away a watch, but I 
found I could not take away the watch, and therefore I did not 
take it; but my friend was looking in at the window the whole 
time.” Could it be contended that there was any evidence of 
corroboration ? 

The Lord Chancellor :—lf I were you, I should not rely upon 
such an example as that. Given the fact that the man went into 
the shop to commit the roberry and given also the fact that the 
person was looking in at the window, it would look very much 
like corroborative evidence. ; 


Sir Richard Cowh:—The offence which is urged here is 
abetting the offence. That was proved by other evidence. 


Mr. Mayne:—Yes. They are quite distinct crimes. The one 
crime might have been committed without the other being com- 
mitted at all. There was no connection between the two at all. 


Lord Hobhouse:—You say the offence was the abetment ? 

Mr. Mayne :—'The abetment. Your Lordship has had large 
experience of Indian cases, and Lord Hobhouse also has had large 
experience of these matters and you know the difficulty we had to 
contend with in establishing a native service ; that the difficulty 
we have in establishing a native service is, that the individual 
may be perfectly incorrupt, but he has surrounding him an entour- 
age of persons who are not influenced by public opinion, who have 
not a character and a position at stake as he has, who are not 
equally educated as he is, who are not independent of him, 
and who prey upon his position; and I say no individual would 
be safe if, because vou established that one of his distant connec- 
tions or dependants has been trading upon his connection with 
him by getting money under the pretext that he will influence 
him, he should be liable to be convicted upen the unsupported 
statement of some person, who, to get himself out of the net into 
which he has been entrapped, volunteers to make a statement that 
he has gone into his house and seen him, and that he had said 
you go and arrange it with my relation,” that statement being 
utterly uncorroborated. Your Lordship will observe in this case, 
ag I said at first, there is not a title of evidence or suggestion that 
a farthing of this money has ever reached the Judge’s hands. 


“The Lord Chancellor :—The question is, are you, the Judge, 


to be guilty the moment a farthing of the mongy reached the- 


Quean- 
Empress 
v. 
Kunjan 
Menon. 


[* 414] 


94 THE MADRAS LAW JOURNAL REPORTS. 


hand of the man to whom, by the Judge’s direction, the money 
was given? That was a receipt by the Judge. 


Mr. Mayne : —It was not an abetting at all. 

The Lord Chancellor :—It was the actual offence. 

Mr. Mayne:—VYes ; it was the actual offence. I rather think 
that that offence has been charged according to the record. 


Lord Hobhouse :—What page are you referring to ? 
Mr. Mayne :—Your Lordship will find the charge is at page 
g, and the first charge is that he actually did so. 


Str Richard Couch :—The first charge is, that he actually 
received ‘the bribe. 


Mr. Mayne:—Yes;and he did receive the bribe if it was 
paid into the hands of a person whom he appointed to receive it. 

The Lord Chancellor :—The whole case proceeds on the foot- 
ing that he did so. 


Mr, Mayne :—Yes ; and from that charge he has been acquit- 
ted. 

Lord Hobhouse :—Where is the finding on that? Are there 
separate findings ? 


Str Richard Couch :—We have not got the findings, except 
so far as they are stated in the judgment of the High Court. We 
get it from the judgment of the High Court, that he is acquitted 
on the first charge. 


Mr. Mayne ;—And he is found guilty of abetting. 
Sır Richard Couch:—And found guilty under S. 164. 
Lord Hobhouse :—We have not got the sentences. ` 


Sir Richard Couch:—No, we have not got that. We have 
only got the judgment of the High Court. It comes up in a very 
defective way. .. 


Mr. Mayne:—I quite admit that. Wher we are at a great 
distance from India, we cannot get things by telegraph ; and of 
course, in this case, we are not justified in deferring, putting in 
the appeal fora moment. The party is at present in prison ; but 
if your Lordship will permit me to read the judgment of the 
High Court, and, if upon reading the judgment of the High 
Court, your Lordships see that a sufficient case is made out 
for examining into this matter, then of course on the examination 


“into the matten the whole record, the judgment of the Judge, and 
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everything, wil] be before your Lordships». There is no stay of 
sentence. Your Lordship sees it will not result in any stay of 
sentence unfortunately. If your Lordships, will permit me to go 
on and read the judgment of the High Court, and if I am able to 
“satisiy your Lordships that this is a case that ought to be ex- 
amined into, we will have every document here that is material 
when it is examined into. 


(Then there was some discussion whetber it was not neces- 
sary to read the judgment of the Sessions Judge before granting 
leave). 


(Their Lordships conferred). 

Lord Hobhouse :—How long will you be in getting. this 
judgment or sentence of the Magistrate ? 

Mr. Mayne :—Oh, of course, my lord, we could telegraph 
for it, but then it would have to bea certified copy. 


Lord Hobhouse :—3 or 4 weeks. 

Mr. Mayne :—You certainly could not get it under that time. 
That is a very serious thing in a case of this sort. If your Lord- 
ships should ultimately be of opinion that he should be released, 
it is a very serious thing to keep a man in this position. 


The Lord Chancellor :—1 do not quite see that, because those 
are the materialson which the High Court acted, and as my learned 
brother, who sits beside me says, it is most important that we 
should see these things. If we gave you leave to appeal, the case 
would not come on immediately. 





Mr. Mayne:—No; but, on the other hand, it would come 
on four weeks sooner. 


The Lord Chancellor :—I am not so certain of that. I do not 
think there would be the loss of the 3 weeks. , We might think it 
tight, looking at the interval of the 3 weeeks which had elapsed: 
to advance this case, and probably should. 


(Their Lordships again con ferred). 

The Lord Chancellor :—1 think their Lordships would be 
indisposed to grant leave in this case without having the ma- 
terials before them. I do not say, they will, ultimately, upon the 
materials which Iam about to mention, but I think their Lord- 
ships would not be disposed to grant leave in this case in any 


view of the case without having the materials before them which . 
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the High Court had before them ; and under those circumstances, 
it would only be candid to say to you at once, that it would be 
only a loss of your labour in arguing on the present materials ; 
and if you desire an adjournment, their Lordships think there 
ought to be an adjournment to enable you to get that judgment. 


Mr. Mayne:—If you Lordship pleases. I understand your 
Lordship to state, that I had better telegraph to them, to send 
all their depositions and everything. 

Sır Richard Couch :—They seem to have all come. 

Mr. Mayne :—But not certified copies. 

Str Richard Couch:—You then had better have certified 
copies. 

“Mr. Mayne :—And then, if your Lordship granted me leave 
to appeal, having all the materials before you, it might be un- 
necessary to send back to India for the original records. 


Str Richard Couch:—No, not if you get certified copies. 
Mr. Mayne:—Then your Lordship will adjourn the hearing 
of the appeal. 


The Lord Chancellor :—Yes, you know better than we do how 
soon we ate likely to be furnished with the materials ? 


Mr. Mayne :—We shall have to get copies of those deposi- 
tions. .1 suppose they are all translated for the High Court. 


Str Richard Couch :—'They would be all translated. I sup- 
pose it is the same at Madras as at Bombay and Calcutta; the 
whole would be translated. The Sessions judgment would’ not 
require to be translated. It would be in English. 


Mr. Mayne :—No ; it would be in English. 

The Lord Chancellor :—The High Court seems to have had it. 

Mr. Mayne : [he High Court seems to have had it. The 
High Court had everything. In my days, these documents used 
to come up in the native language, and the Sessions Judge called — 
for a person to interpret them ; but in these days, I believe, they 
are translated. I believe they have a printed set of papers all 
translated. 

Sir Richard Couch ;—The judgment of the Sessions Coart 
would be at Madras, so that you could get ‘at once. 

Mr. Mayne —Yes, we could get it at once. 

Sir Richard Couch :—How long will it take to get it? 
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Mr. Mayne:—I do.not suppose you would get it under Quean- 


E 
three weeks. We would not get our papers under three weeks at = 
the very least. Kunjan 

Menon 


Str Richard Couch:—You vote require not less than three 
weeks, I think. 


Mr. Mayne :—If you will adjourn it generally, we will, for our 
protection, renew the application at the very first moment. 

The Lord Chancellor :—1 think that would be the better way. 

Str Richard Couch:—Yes, you could apply at the very first 
moment. 

The Lord Chancellor :—Yes, I think that would be the better 
way. 

Mr. Mayne :—If you Lordship pleases. 

(The death of the 1st prisoner in jail PEPESE all further pro- 
ceedings in the matter.) 


IN THE HIGH COURT OF JUDICATURE AT MADRAS* 1478) 


Present .--Mr. Justice Muthusami Aiyar and Mr. Justice 
Handley. 


Abbum Suryanarayana Pantulu = Appellant* 
(Plaintif). 
D, 
Nilamani Gantayet and others .. Respondents 
(Defendants). 
Evidence Act, S, 91— Civil Procedure Code, Ss, 202, 281, eee evidence of Suryanara- 
date—Irregularity. yana Pantulu 


Y, 
When an order under 5, 281 of the Code of Civil Procedure is not dated, extrinsic Nilamani 


evidence of the date may be given, and 8. 91 of the Evidence Act does not apply to the Gantayet. 
case. Having regard to Bs. 202 and 578 of the Civil Procedure Code, the omission to 
date the order cannot prevent its acquiring legal operation, but must be treated only as 


a mere error of form. ‘ 


Second Appeal from the decision of the District Court of 
Ganjam in A. S. No. 9 of 1889, reversing the decree of the Dis- 
trict Munsif’s Court of Tekkali in O. S. No: 212 of 1888. 


e Plaintiff sued to establish his title to, and to recover, certain 
lands, which were attached and sold in execution of a decree 
against 2nd and 3rd defendants and purchased by rst defendant 


* S, A. No, 1518 of 1889, ; lgth March 1891. 
R * 13 
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Suryanara- Plaintiff had put in a petition under 9. 278 of the Civil Procedure 


yana Pantulu Cade 
) 


k 


objecting to thè attachment of the lands and claiming 


Nilamani them as his own. ‘he order rejecting the claim, through some 


Gantayet. 
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mistake, bore no date, but it was proved by other evidence to have 
been passed on the 15th March 1887. The Munsif decreed in 
favour of the plaintiff. Onappeal, the judgment of the Munsif was 
reversed by the judge on the ground that it was barred by limita- 
tion. The plaintiff preferred a second appeal to the High Court. 


C. R. Patiabhirama Ayas for appellant. 
S. Ramasamt Mudaltar for respondent. 
*The Court delivered the following 


JUDGMENT :—It was certainly irregular on the part of the 
judge, who disallowed the appellant’s claim, not to have deted the 
order, whereby he disallowed it. But this irregularity does not, in 
Our opinion, invalidate the order. ‘There being a valid order, the 
dale may be proved by other evidence, and in the case before us, 
the evidence of the Sheristadar and the A diary initialled by the 
judge show that the order disallowing the appellant’s claim was 
really made, as stated by the judge, on the 15th March 1887, more 
than one year priorto the date of the present suit. As regards 
the contention tnat the date cannot be proved except by the order 
itself under S. or of the Evidence Act, we think it cannot be sup- 
ported. Ifit were to prevail, there would be no limitation at all 
in the cases of orders which are not dated from oversight. Having 
regard to Ss. 578 and 202 of the Code of Civil Procedure, we can- 
not wOnsider the omission to date the order fatal to its acquiring 
legal operation from the date on which it wasmade, and we are of 
opinion that the omission to date it is a mereerror of form, which 
does not preclude the date from being proved by other evidence. 


The decision df the judge that the suit was barred by limi- 
tation is correct and we dismiss this second appeal with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, [“479] 
Present :— Mr. Justice Parker. 


Byreddi Chinua Narayana Reddi = Appellant* 
| (1st Defendant). 


D 


Byreddi Peda Rama Reddi .. Respondent 
(Plaintif). 
Transfer of Property Act, S. 52, Cl. 2—Limitation Act, Art. 116—Implied Narayana 
covenant for title, Reddi 


In a suit by the vendee of immovable property under a registered deed of sale 
of 1883, for recovery of the purchase money, as damages on the ground that the 
vendor had no title : 


Held, that as the law implied a covenant for title, the suit fell within Art. 116, 
Sch. II, of the Limitation Act. 


v. 
Rama Reddi. 


Appeal from the order of remand of the District Court of 
Cuddapah in A. S. No. 11 of 1890, reversing the decree of the 
District Munsif of Prodattur in O. S. No. 58 of 1885. 


The plaintiff was the purchaser of certain immovable pro- [* 4.80] 
perty under a registered deed of sale dated the rgth October 1883, 
executed by the 1st defendant. The suit was instituted within 
six years from that date but after the lapse of 5 years from the 
date of the plaintiff attaining his majority in 1885, for the refund 
of the purchase-money with interest, onthe ground that the vendor 
had no title. The Munsif dismissed the suit on the authority of 
Hanuman Kamut v. Hanuman Mandur,* holding it to be 
barred under Art. 62.0f the Limitation Act. The District Judge 
on appeal reversed the Munsif’s decision and remanded the suit for 
disposal on the merits, being of opinion that the Calcutta decision 
was inapplicable as S. 52, Cl. 2, of Act IV of 1882 imported a 
covenant for title into the sale-deed. He referred to the following 
cases: Hart Tiwari ve Raghunath Tiwari,” Vythilinga Pillai 
V. Thetchanamurti Prllat,? and Gajapathi v. Alagia.* 

The 1st defendant preferred this appeal to the High Court, 
against the order of remand. 


M. O. Parthasaratht Atyangar for appellant. 
e G. P. Fohnstone for respondent. 


* C. M. A. No. 82 of 1890. l l4th April 1891. 
1. (1887). I. L. R. 15 C. 51. 2. (1888) I. L. 11 A. 27. 


3. (1880). I. L. R. 3 M. 76. 4. (1885.) I. L. R. 9 M.89., 
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Narayana Parthasaradht Aztyangar:—-Art. 116 does not apply. There 
a is no registered contract in writing to pay the purchase-money. 
Rama Reddi. It is the couveyance thatis registered. The payment of money 
is recited. ‘The implied covenant for title isnot a promise to pay, 

in writing. 

Fohnstone, referred to Kasturz Nacken v. VWenkatasubba 
Mudaly.* 

The Court delivered the following 

JUDGMENT :—The contract was in writing and registered 
and was made on October roth, 1883. By S. 55, Cl. 2, of the 
Transfer of Property Act, the seller must be deemed to have given 
acovenant for title. Article 116 of the Limitation Act will 
therefore apply and the suit is not barred—see A. S. 148 of 1888, 
heard by Muthusamt Atyar J. and myself. l 

The appeal is dismissed with costs. 

Note.—See also to the same effect Krishnan Namzarv. Kanan 
which follows this case,” Chidambaram Pillat v. Stvathasamy 
Thevar®. See per contra, Sawaba Khandapa v. Abaji Fottrav.* 
Cf. S. A. No. 2270f 1887. When the deed:recites payment of con- 
sideration, there is no covenant to pay and Art. 116 will not apply 
—Avuthalav. Dayamma;* Seshachala Natckar v. Varadachartar.® 


#481) IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Parker. 





Maramittath Narayanan Nambudri .. Appellant* 
v. (Petitioner). 
Mayilakkodath Narayanan Nambudri .. Respondent 
(Counter-Petr). 
Narayanan Render MUA order —Post Office. 
Nambudri The sending of a postal money order is not a valid tender of money to a creditor, 
Ya if the creditor does not receive it in time, although in the usual course of events, the 


Narayanan money order would reach him in time, and the delay is due to a mistake of the postal 


: ; 
Nambudri. authorities, 


Civil Miscellaneous Second Appeal from the order of the Dis- 
trict Court of South Malabar in C. M. A. No. 257 of 1890 


*C M.S, No, 57 of 1890. 21st July7891. 
1, (1889). 1. M. L. J. 162, 2. (1897) I. L. R. 21 M. 8. 
3. (1904.) 15 M. L. J. 396. 4. (1887). I.L.R., 11 B. 475. 


5. (1900) I. L. R. 24 M. 233, 6. (1901). LLR. 25 M. 55. 
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confirming the order of the District Munsif’s Court of Kutnad in 
C. M. P. No. 596 of 1890. 


By a Razinama decree between the appellant and the res” 
pondent of the year 1888, the respondent was bound to pay the 
amount of a debt in a number of half-yearly instalments of Rs. 25, 
and receipt of the amount paid was to be entered in the bond 
sued on, and in default of the said payment and entry of receipt 
at the time fixed, the respondent was to be at liberty to realise by 
execution the whole amount of the decree together with interest 
at 24 per cent. per annum. For the instalment due on the 15th 
of Medom 1065 M. E. (1889-90), the respondent, on the 8th of the 
said month, sent a money order to the appellant. The money order 
would, in the ordinary course of events, reach the appellant before 
the rsth, but owing to a mistake of the postmaster, the money 
order was not entrusted at first to the right peon, and in conse- 
quence it did not reach the appellant until after the due date had 
expired. The appellant refused to receive it on the ground that 
the money had not been tendered to him in time, and applied to 
the Munsif’s Court of Kutnad for execution for ,the whole of the 
balance due under the decree. The District Munsif granted the 
application. On appeal, the District Judge held that there was 
no default on the part of the judgment-debtor, and the penal 
provision in the decree could not therefore be enforced. 


The decree-holder preferred a second appeal to the High - 


‘Court. 
*P. R. Sundara Atyar for appellant. 
K.P. Sankara Menon for respondent. 


Sundara Atyar.—I submit there was no valid tender of the 
amount to the decree-holder. The judgment-debtor cannot be in 
a better position than if he had sent the money by a man, and the 
man, through some mistake, had failed to pa§ it to the decree- 
holder in time. Suppose that in this case, ‘the post office had 
failed altogether to pay the amount of the money order to the 
decree-holder, it could not then be possibly ‘contended, that the 
decree holder could not enforce the penal clause. The present 1s 
substantially the same case. The post office is not my client’s 
agent for receiving money. ; 


Sankara Menon.—1 submit payment to the post office is valid 


tender, if in the usual course the money would reach the | 
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6 
appellant in time. No case has been quoted on the other side to 
show that it is not so. The Munsif observes the appellant once 
before dishonestly refused to receive money tendered. His pre- 
sent conduct is very dishonest. 


The Court made the following 


ORDER :—The transmission of the money order was not in 
itself a tender, and the post office peon was not the agent of the 
judgment-creditor. It is no doubt a hard case, but the order of 
the District Munsif was right. The order of the District jndge 
must be set aside and that of the District Munsif TIPTE: The 
appellant is entitled to his costs throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar, Officiating Chief 
Justice, and Mr. Justice Shephard. 


Burla Runga Reddi and another .. Appellants* 
(Plaintiffs). 
7. 
Vidavalur Chenna Reddi and others .. Respondents 
(Defendants. ) 


Limitation Act—Arts. 106 and 116. 

Where a registered partnership agreement has been entered into between: the 
plaintiff and the defendant, by which the latter stipulated to pay lis share of the loss 
incurred in the business, Aeld, in a suit instituted to recover the defcndant’s share of 
the loss, on an alleged settlement of account between the parties, that Art. 116 applied 
and not Art. 64 or Art. 106 of the Limitation Act. 

* Appeal from the decree of the District Court of: Nellore in 


O. S. No. 25 of 1887. 


The plaintiffs and defendants with certain others were part- 
ners in an abkari business jointly carried on by them. The first 
plaintiff was the Ijaradar under Government. Under a registered 
partnership agreement, dated 7th June 1878, it was stipulated 
“that all should pay oyer to the Ijaradar’s hands in proportion to 
their shares the deposit money to be paid to Government on ac- 
count of the Ijara, and that they should according to their shares 
enjoy the profits to pay the loss resulting from the business till 
the close of the Ijara ” and that to such of the shareholders as 
might pay more than their proportionate shares, the others should 
pay interest at a certain rate. The Ijara was to terminate at the 


“Appeal No. 34 of 1889. 23rd July 1891. 
0 
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end of Fasli 1290, z.¢., 30th June 1881. The plaintiffs instituted Runga Reddi - 
this suit, on the 30th June 1887, for the defendants’ share of the eee aa 
loss that accrued in the business on an alleged settlement of ac- 

counts arrived at between them and the defendants. The Dis- 

trict Judge of Nellore held that the suit was barred either under 

Art. 1060r Art. 64 of the Limitation Act. ‘ihe plaintiffs appealed 

to the High Court. 


S. Subramantam and P. Subramania Atyar, for appellants. 
S. Subramania Atyar for respondents. 


S. Subramantam :—Plaintiffs sue under the registered part- 
nership agreement for a share of the loss. Art. 106 relates toa suit 
for an account and a share of profits. Here there has been a settle- 
ment, no account is prayed for, nor a share of profits. There is 
an express promise to plaintiffs to pay a proportionate share of the 
losses and the agreement is registered. I submit Art. 116 applies. 
The suit is brought within six years. There is here a breach of a 
liability arising out of a contractual relation constituted by the 
registered instrument. In Harender Kishore Singh w. The Ad- 
ministrator General of Bengal,’ a suit by a principal against an 
agent for money not accounted for, but due under a registered 
instrument, was held to be governed by Art. 116 and not by 
Arts. 89 and go which correspond to Art. 106 Similarly in Vythz- 
linga Pillai v. Thetchanamurtt Prllat,? a suit by a landlord 
against a tenant for rent under a registered instrument was -held 
to fall within Art. 116. 


S. Subramania Atyar.—This is a suit. for an unliquidated [* 484] 
amount. Art. 106 can alone apply. 

Officiating Chief Fustice.—Art. 116 is a special clause in the 
case of registered instruments while Art. 106 is a general provi- 
sion. oe 


S. Subramania Avyar.—1 submit Art. 106 is the special 
rule. This is not a suit under the partnership agreement; but 
under an alleged settlement which is not registered. If the suit 
is one for money advanced, Art. 59 applies. An account must be 
taken before the share can be ascertained. When the losses are 
ascertained, the promise to pay is a fresh agreement. Harrison 
v. The Delhi and London Bank? is not in point. 


—_—_———--er,2 Se  , 
1, (1885) I. L. R. 12 C. 357. 2. .(1880). I. L. R. 3 M. 76. 
3. (1882) .I. L. R. 4 A. 487,” 
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The Court delivered the following 


JUDGMENT :—We are opinion that the proper Article of 
the Schedule to the Limitation Act to apply to the suit was 
Art. 116. The suit is founded ona settlement of accounts made 
between plaintiffs and the partners, the plaintiffs seeking to re- 
cover the defendants’ share of the loss which was the result of the 
partnership business. The contract of partnership creates an ex- 
press obligation that the partners should according to the shares 
pay the Joss, and thus the origin of the obligation now in suit was 
a registered contract. The account stated had reference to the 
registered contract and did not constitute in itself an indepen- 
dent contract. It was argued that Art. 64, the article relating to 
suits on account stated, should be applied. That would be so, if 
the partnership contract had not been registered, but that circum- 
stance renders Art. 116 applicable, as in the case of the suit 
against an agent it was held that the general Arts. 88 and 89 
would not govern the suit, because the agreement with the agent 
was registered—arendra Kishore v. The Administrator General 
of Bengal.’ It was also held in Vythelinga Pillai v. Thetchana- 
murti Pillat? that, in a suit for rent founded*on a registered 
agreement, the same Art. 116 and not Art. 64 should be applied. 
The intention was to extend the period in favour of suits to 
enforce an obligation based on registered intruments. We must 
reverse the decree and remand the suit. Costs to be provided 
for in the revised decree. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, A#, Chief Justice, and 
Mr. Justice Best. 





Keeran Avulla a's Appellant* 
= (Plaintiff). 
rih 
Narikote Kunnatnangalath Ettishery .. Respondents 
Chendra Shekaran Nambudri and (Defendants 1 
others. to 4). 


Malabar law—Mattotti— Pre-emption—Rights of sub-mortgagee. 

The holder of a mattotti mortgage has, like the holder of an otti mortgage, the 
right of pre-emption and of making further advances to the mortgagor. The right 
of pre-emption, in such cases, carries with it, also the right of continuing to hold as 


*§. A. No. 1496 of 1889. 30th November 1890, 
1. (1885) I. L.R. 12 C, 357. ; 2. (1880) I. L. R. 3 M. 76. 
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mortgagee in preference to others, and therefure an agreement whereby the mortgagor 
empowers a person to redeem the mattotti on payment of the amount due is invalid as 
against the mortgagee. 


deld also, that when a mortgagee sub-mortgaging a portion of the mortgaged 
property stipulates that the sub-mortgage is to be paid off, when the mortgagor pays 
off his own mortgage, he cannot by consenting to the mortgagor redeeming the 
portion of the property sub-mortgaged deprive the sub-mortgagee of hisright to hold, 
until the original mortgage is redeemed. 
Second Appeal from the decree of the District Court of North 
Malabar in A. S. No. 1080f 1889, reversing the decree of the 
District Munsif of Kavali in O. S. No. 122 of 1888. 


The rst defendant, the owner of certain lands, demised them 
on mattottt to and defendant’s karnavan in 1871 for nine years; 
the iatter executed a mattottz of a portion of the property in 1885 
to 3rd and 4th defendants, under the terms of which they were to 
receive the of¢¢ amount and surrender the property when the jenmi 
paid the and defendant’s mortgage. In 1887, the first defendant 
executed a mortgage to the plaintiff, authorizing him to redeem 
the 3rd and 4th defendants. The ist and and defendants 
supported the plaintiff, but the 3rd and 4th defendants pleaded 
that they had a right of pre-emption as oftzdars, and the plaintiffs 
had therefore no right to recover, and that under the terms of 
their document, they were bound to surrender, only when the mort- 
gage to and defendant was paid off. 


The Munsif overruled the pleas and decreed redemption. On 
appeal, the District Judge reversed the decision and dismissed the 
Original suit. - 


*The plaintiff preferred a second appeal to the High Court. 
S. Ramasamt Mudaliar for appellant. 
K. P. Sankara Menon for respondent. 


JUDGMENT :—The first question for decision in this second 
appeal is whether the lower appellate Court is right in holding 
that the defendants Nos. 3 and 4 have an o¢¢z right, and not merely 
a kanom right over the property in suit. 


The proprietor of the land is the first defendant, by whose Illom 
(house) it together with other property was demised to and defend- 
ant’s family in 1871, under Exhibit II. Defendants Nos. 3 and 4 
have obtained the plaint land from and defendant’s family under 
Exhibit I (dated roth May 1885). Plaintiff claims possession of 
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the land under a Koyakanom deed executed to him by rst defend- 
ant in September 1887 (Exhibit A). Defendants Nos. 1 and 2 
support the plaintiff's claim. 


The document I, under which defendants Nos. 3 and 4 hold 
the plaint property, is designated a “ matok: deed.” It says: “I 
have demised to you on mattotti right for Rs, 500, Thullevanvalli 
wet land measuring 6 pothies whichis the jenin of Narikot Ilom 
(2.é@, Ist defendant’s family) which was demised to me on off? 
right along with other properties”; and possession is given to 
defendants Nos. 3 and 4 with the stipulation: “When the jenmi 
gives me the o/fz amount, you should accept the o#f? amount 
herein, which I shall give you and surrender the said land to me.” 
Exhibit II is the document under which defendant’s family 
obtained this and other properties from Ist defendant. By it, the 
plaint land measuring 6 forhzes and five other lands measuring 
12 pothzes, in all six lands measuring 18 pofhzes, were given to and 
defendant’s family on matfott: kanom for a sum of Rs. 2,200 for a 
period of 9 years. The words “offs kanom ” occur in the document 
when describing the right, on which the properties are demised. 
The document proceeds as follows :— 

“Holding the said lands and paying the revenue, you will 
enjoy the interest of the kanom amount. You should surrender 
the said properties receiving the kanom amount of the said Rs. 2,200 
on payment of the same, after the expiry of the period fixed.” 
Though the phrases mattotte (at the beginning) and offs kanom 
* (in the middle) occur in Exhibit II, its counter-part B makes no 
mention whatever of of#¢ but throughoui alludes merely to kanom. 


However, Exhibit II is the document executed by the appel- 
fant, and in it the kazom is described as an off: kanom. It must 
therefore be held that it was not merely a kanom, but an offz 
that 2nd defendant obtained from rst defendant’s family. 


The difference between off and kanom is that an off: mort- 
gagee is entitled as of right to the option of making further ad- 
vances by way of mortgage’on the property, before the land can 
be given on mortgage or as security for an advance to another; 
whereas a kanomdar does not possess a Similar privilege ; and this 
right of an oftédar is not affected by the expiry of the period of 
the ofte—Alz Husain and Nillakanden Nambudtri.? Consequently 


1. (1863). 1 M. H.C, R. 357. 
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in the present case, 2nd defendant as offedar could have insisted 
upon himself making any further advances required by rst defend- 
ant, and disputed plaintiff’s right to possession as subsequent 
kanomdar. 

It is contended, however, on behalf of the appellant, that the 
present is not a case of a further advance, that the agreement 
between plaintiff and ist defendant under which plaintiff claims 
the right to possession of the plaint land provides for no further 
advance by plaintiff to rst defendant, but merely for the redemp- 
tion by plaintiff of the portion of the property in the possession of 
defendants No. 3 and 4. We do not see how this circumstance in 
any way betters the plaintiff's position. It is because an offidar 
has a right of pre-emption that he has been held to be entitled to 
the option of making further advances, and if he has the right of 
pre-emption, the right must also be conceded to him of continuing 
to hold as mortgagee in preference to another would-be mortgagee. 
In the present case, it is not the whole of the property demised on 
otit that is sought to be redeemed by plaintiff, but only the portion 
of it that has been granted to defendants Nos. 3 and 4 under the 
matiotte document I, the stipulation in which is that these defend- 
ants shall surrender the property only when the ofźť to and defend- 
ant is redeemed by 1st defendant, for it says, “when the jemni 
gives me (the 2nd defendant) the o/¢2 amount, you (defendants 
Nos. 3 and 4) shall accept the o£z amount herein, which I shall 
give you and surrender the said land to me.” Such being the 
case, 2nd defendant’s consent to plaintiffs redeeming only the por- 
tion held by defendants Nos, 3 and 4 under Exhibit I is of no use 
to the plaintiff. 

We therefore dismiss this second appeal with costs. 


? 


IN THE HIGH COURT OF JUDICATURBAT MADRAS.#* 


Present:—Mr. Justice Muthusami Aiyar, Officiating Chief 
Justice, and Mr. Justice Shephard. 


Puthia Vittil Govinda Nambi and Appellants* 
another ji (Plaintiffs). 

ä v. 
Puthia Vittil Parameshwara Nambi Respondents 
and another es (Defendants). 


ENG a a E kd AA E Ka 
* 5. A. No, 1,203 of 1890, 17th July 1891. 


Keeran 
Avufla 


v. 
Chendra 
Shekaran. 


[* 488] 


[* 528] 


Goyinda 
Nambi 
v. 
Paramesh- 


wara Nambi. 


[#529] 
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Court Fees dot, S. 10, ii, and 8.12, it,—Alienation by st a member—Declara- 
tory suit by junior members. ; 


Held, in a suit by the junior members of a Nair tarwad to declare that a mort- 
gage of family prapertics by the managing member is not binding on the family, the 
proper court fee is Rs. 10, and not the ad valorem fee on the amount of the mortgage. 


Held further, it is not open to an appellate court to dismiss the original suit 
under Ss. 10 and 12 of the Court Fees Act for non-payment of stamp duty before 
the appeal has been admitted. 

Second Appeal from the decree of the District Judge of North 
Malabar in A.S. No. 800 of 1889 reversing the decree of the 
District Munsif of Cannanore in O. S. No. 187 of 1889, 


Plaintiffs, junior members of a Nair tarwad, sued to declare 
that an otti demise for Rs. 2,250 granted by the ist defendant, 
the karnavan of the tarwad, to 2nd defendant, was void as 
against the tarwad of the plaintiffs and xst defendant. At the 
time of the offs demise, the land was under mortgage to a third 
party, and 2nd defendant was charged to discharge the mortgage 
and recover possession. The District Munsif granted the declara- 
tion prayed for, on the ground that the oft was not binding on 
the family. The second defendant appealed to the District Court. 
The appeal was presented on a stamp paper of the value of 
Rs. 10, and the plaint had also been presented on stamp paper of 
the same value. The District Judge, being of opinion that the’ 
plaintiffs sought to relieve the property of a charge to the extent 
of Rs. 2,250, called upon them to pay stamp duty on that amount 
less the amount of Rs. ro already paid. The appellant was also 
called upon to pay the said amount for his memorandum of ap- 
peal. As the plaintiff failed to pay the amount, the judge on the 
sth March 1890 dismissed the original suit under Ss. 10, ii and 12, 
ii of the Court Fees’ Act.” The appellant having also failed to 
pay the amount, the judgé dismissed the appeal on the 13th 
March 1891. The “plaintiffs preferred a second appeal to the High 
Court. , 

W. S. Gantz for appellants. 

The respondents were not represented. 

Gantz: The judge has no power to dismiss the suit under 
S. 10, iior S. 12, 1i. A suit can be dismissed under those ses- 
tions, only when the appellant is the plaintiff. Secondly, the 


` proper stamp duty in this case was Rs. ro. The suit was for a 


mere declaration that the o/f¢ was not binding on the tarwad. 
e 


THE MADRAS LAW JOURNAL REPORTS. 9 


The plaint is ja onthe point. The plaintiffs who are only some oe 


of the junior members of the tarwad could not sue for possession. v. 
Moreover, in this case, the property was not in the possession of oe 
the defendants, but was outstanding on mortgage in the hands 


of a third person. 

The Court delivered the following 

JUDGMENT :—The suit is of a declaratory nature, and 
therefore the District judge was wrong in requiring an ad valorem 
Court fee. The cases cited do not apply. We observe that the 
judge dismissed the original suit on sth March 1890, on the 
ground that the plaintiff had not paid the ad valorem fee. On the 
13th March he rejected the appeal of the and defendant on the 
ground that the latter had not paid the ad valorem fee on the ap- 
peal. Until the appeal was admitted it was not competent to the 
judge to pass any order dismissing the original suit. 


The and defendant, however, has filed no appeal against the 
order dismissing the appeal, and therefore we cannot make any 
order in his favor. No one appears for the respondents. We set 
aside the order dismissing the suit, and restore the decree of the 
District Munsif. 


Nore.— See also Kerala Varma v. Chadayan Kutt. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS." [* 534] 


Present :—Sir Arthur J. H. Collins, X#+, Chief Justice, and 
Mr. Justice Parker. 


Sri Manyam Maha Lakshmi Ainmagaru Appellant* 


(Defendant.) 
v. i 


Pyda Vencatachalapati and another Respondents 
Transferee-Plaintiffs). 
( ji 24 ) MahaLakshmi 
Payment ae defendant into Court after deer eee est up to date of notice—Civil one 
Procedure Code, isa, 209, 257 and 378. Wa caine 


When the judgement-debtor pays the money due under the decree into Court, the pati. 
decree-holder is not entitled to interest upon the decree amount from the date of 
payment up to the date on which he receives notice of it. 


ə Appeal from the order of the Subordinate Judge’s Court of 
Cocanada on Miscellaneous Petition No. 81 of 1888. 


*C. M. A. No. 120 of 1888. 5th April 1889., 
1. (1891) 1. L, R. 15 M. at 182 on the second point. 
e 
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Mahalakshmi . On 12th April 1888, the judginent-debtor paid the decree 
ames ee Pagers caer 

amount with interest up to, the date of the application into Court 
and prayed that the execution proceedings of the transferee-plain- 
tiff might be struck off. Satisfaction of the decree being entered, 
notice of the payment was served on the transferee-plaintiff on the 
28th May 1838. The Sub-Judge held that the plaintiffs were 
entitled to interest from the date of payment up to the date of 
notice, and ordered execution for the amount, under S. 378 as 
extended to Miscellaneous Proceedings by S. 647, | C. P.C. The 
,  judgment-debtor appealed. 


Vencatacialy- 
pati., 


N. Subrahmanyam for appellant. | 
M. E. Srirangachartar for the respondent. 
[* 535] The Court delivered the following 


“ JUDGMENT :—S. 378, Code of Civil Procedure, refers 
to payment into Court during the pendency of the suit and cannot 
be extended to payments. made into court after decree which are 
provided for in Ss. 209 and 257, Code of Civil Procedure. Under 
S. 209 further interest may be decreed on the aggregate sum ad- 
judged till date of payment or till some earlier date; and S. 257 
enacts (zzćer alta) that the amount decreed shall be paid into 
Court. It is not alleged that the Court directed that the amount 
decreed should be otherwise paid and the judgment-debtor’s duty 
was then discharged by payment into court. 


We must reverse the order of the Subordinate Judge and 
dismiss the plaintiff’s application for further interest with costs. 


ee 


(«537) IN THE HIGH COURT OF JUDICATURE AT MADRAS.* 
Present :—Mr. Justice Weir. 





Dorasami Tevar, maternal uncleof . Appellant* 
the minors ee -. (Defendani.) 
V. 
Srimuthu Vijaya Regunadha Dora- .. Respondent 
sami Tevar Avergal alzas Uda- (Plarniif and 
yana Tevar, paternal uncle of the new guardian.) 


minor and another 
Act IX of 1861— Guardianship of minors property—Surisdiction af lain 
of exercise immaterial. 
v. It is competent to the District Court under Act IX of 1861 to appoint a guardian 
Udayana ofa minors property, and to allow him a remuneration varying with the income to be 


Tevar 
*C, M. A. No. 54 of 1890 15th October 1890, 


- @ 


Dorasami 
Tevar 
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realised. Even if that Act does not empower this, the order is not ultra vires; as the 
parties consented in this proceeding to the exercise of a jurisdiction which the Court 
possessed under Regulations V of 1804 and X of 1831. ~ 


Appeal from the order of the District Court of Madura, in 
0. S. No. 4 of 1889. E 


The plaintiff applied for his appointment as guardian, under 
Act IX of 1861, of certain minors. It, was agreed between the 
parties that the Court should appoint a third person to be specified 
as sole guardian of the minors’ property and joint custodian with 
the defendant of the minors’ persons. The District Court of 
Madura appointed a guardian accordingly. The defendant pre- 
ferred this appeal to the High Court. | 


V. Krishnaswamt Avyar for T. R. Te pom for 
appellant. ; 


V. Bhashyam Atyangar for 1st respondent. 
S. Subramantam for and respondent. , 


Krishnaswamt Aryar: The word ‘ guardian’? refers to a guar- 
dian of the person. Act IX.of 1861 speaks of a guardian merely ; 
unless property is specifically mentioned, that word would only 
apply to guardianship of the person. Acts za parí materia such 
as Reg. V of 1804 and Act XXXV of 1858 make the distinction 
between guardians of the person aud managers of the property. 
*Moreover if the Act contemplated the appointment of a guardian 
of the property, some provision would have been made as to his 
remuneration, the mode of expenditure, and the taking of securi- 
ty from him, which there is not. Act VIII of 1890, which repeals 
Act IX of 1861, speaks of guardian of the person and guardian 
of the property. Consent cannot give jurisdiction where none 
exists. The appointment of the pleader was without my consent ; 
and the Court would have no right to appoint any person who had 
not even the shadow of a right as guardian, without such consent. 


Bhashyam Atyangar: The word guardian without any res- 
tricting word means ‘generally a guardian’ ofthe person and of 
property. The District Court has jurisdiction to make the order. 
pet Reg. V. of 1804 and Reg. X of 1831. It is immaterial how 
it is invoked. If jurisdiction, which undoubtedly exists, is 
wrongly invoked, it is at most au irregularity, and it can be cured 


by consent. Here the defendant consented. He ,cannat object. - 


Dorasami. 
Tevar 


v. 
Udayana 
Tevar, 


[# 538] 


Dofasami 
Tevar 


V, 
Udayana 
Tevar. 


(* 539] 
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See Ledgard v. Bull’ and Minakshi v. Subramanya.* As to 
remuneration the Court has an inherent power to grantit and 
Regs. V of 1804 and X of 1831, empower the Court to grant it. 


Subramaniam: 'The defendant did consent to the appointment 
of my client. He cannot now withdraw the consent. Act IX of 
1861 imposes no restraint as to who shall be appointed. 


Krishnaswamt. Atyar in reply—The proceeding was under 
Act IX of 1861. Its character cannot be altéred by consent of 
parties. 


The Court delivered the following 

JUDGMENT :—This is an appeal against the order of the 
District Court of Madura appointing one S. Kristnasami Aiyar to 
be sole guardian of the. estate of certain minors and joint custo- 
dian along with the maternal uncle (appellant) of the persons of 
the minors. 

The order purports to be made under Act IX of 1861 and the 
principal ground of objection urged before me is that the order in 
so far as it appoints a guardian to the estate of the minors is wlfra 
vires inasmuch as Act IX of 186r only empowers the Court to 
appoint guardians to the persons of minors. This question has 
been argued at some length and I have taken time to consider the 
“arguments with the result that I am not satished ‘that the 
District Judge’s order should be disturbed. 

The Act (IX of 186r) is certainly ambiguous and a strong 
inference in favor of the view that the term guardian means 
guardian of the person only is said to be derivable from other 
enactments (Madras Reg. V of 1804, Ss. ro and 20 and XXXV 
of 1858, Ss. 13 and 14). While admitting that this argument 
requires consideration Iam not persuaded that the wider and 
more popular construction of the term guardian should not be 
maintained. . 

There is certainly nothing in the language of the Act which 
renders it absolutely necessary to prefer the more restricted con- 
struction and it may not unreasonably be argued that the power 
to make provision for the property of a minor is almost a neces- 
sary consequence of the power conferred on the Court to make 
provision for the well-being of the minor in the other important 
respect of the care and kèeping of his person. 


ee 080 C lM ee 
1, (1886) L LeR. 9 A. 203. 2. (1887) I. L. R. 11 M. 26. 
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The view that the term ‘guardian?’ is open to the wider 
construction which I think should be maintained is enforced by 
the fact that the legislature has ina recent enactment defined the 
term as meaning “ person having the care of the person of a 
minor or of his property or of bcth his person and property ” 
(Act VIII of 1890, S. 4). I am of opinion, therefcre, that on a 
construction of the language of Act IK of 18617, the order of the 
District Judge was not ultra Dires. 


But if it were otherwise and if the narrower construction of 
the scope of the Act should be held to be the more correct, I am 
of opinion that the order made in the present case can be sup- 
ported. The case is not onein which it can be maintained that 
there was any want of inherent jurisdiction in the Court. The 
District Court, it is not disputed, hed power to make the order 
it did, otherwise than under Act IX of 1861, viz., under Madras 
Regulations V of 1804 and X of 1831. This being so, and the 
parties on both sides having after the zase proceeded to trial con- 
sented to the jurisdiction to appoint a guardian to the estate, the 
principle stated by the Judicial Committee of the Privy Council 
in Ledgard v. Buil,*reiterated in the case af ara vV. Subra- 
manya,? applies. | 

“On both the grounds stated, therefore, the appeal: fails. 


For the rest, objection is made to the remuneration of the 
guardian. This matter, however, follows the principai matter. 
The Regulation (S. 21, Cl. 2) V of 1804 gives the District Court 
power to remunerate the guardian, and although the Regulation 
speaks of a fixed salary, it can scarcely 22 argued that the Court 
has not discretion to make the remuneration, ‘z.e. the salary, 
dependent on the amount of collections. This method has the 
advantage of stimulating the zeal of the guardian. 


For the reasons stated, I confirm the ia Judge’s order 
and dismiss the appeal with costs. ° 


7 f F 
Ka a a SS AA 
1. (1886) I. L. R. 9 A. 203. 2. (1887) 1.1. R. 11 M. 26. 
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Dorasami 
Tevar 
v, 
Udayana 
Tevar. 


[* 540] 


[* 592] 


Saminatha 
Chetti 
Vv. 


Sengamalath- 


achi. 


[* 593] 


A 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.* 


Present :—Sir Arthur J. H. Collins, XZ, Chief Justice, and 
Mr. Justice Parker. 


Arumugam Chetti, minor, by next .. Appellant* 
friend Saminatha Chetti (Plaintff). 
VW , 
Sengamalathachi and another .. Respondents 
(6th and 8th Defdés). 


Inheritance— Woman's property—sSister’s son. 
A sister’s son is an heir under the Hindu law to the property acquired by a 
woman. 
Second Appeal from the decree of the District Court of 
Tanjore in A. S. No. 871 of 1889, reversing the decree of the Court 
of the District Munsif of Kumbakonam in O. S. No. 365 of 1888. 


The facts of the case are sufficiently set out in the judgment 
of the High Court. 
P. V. Ramaswamt Raju for appellant. 
S. Subramaniam for respondents. 
Ramaswamt Raju :—The property is sérzdhanam. A sister's 
son of Sivagami, whose s¢ridhanam it was, will inherit the pro- 
perty. See Colebrooke’s Mitakshara, App. 34 5. 98. 


Subramantam:—What is quoted from the appendix is not 
from the Mitakshara. We do not know in what form Sivagami 
was married. Ifin the Brahma form the property goes to her. 
husband’s sapindas and bandhus. Gth defendant as the co-wife of 
Sivagami and sapinda of her husband would inherit the property. 

The Court delivered the following l 


*JUDGMENT :—The plaintiff sued for possession of a house 
sold to her by rst defendant—alleging that ist defendant had 
inherited it from Qjvagami Achi who had bought it in execution 
of O. S. 83 of 1872 on the Kumbakonam District Munsif’s file, 
yst defendant admitted the sale to plaintiff and claimed to have 
inherited the house under Sivagami’s will. 

6th defendant alleged that she and Sivagami were the co- 
wives of one Veeraperumal Pillai and had together purchased the 
house ; that she had enjoyed it exclusively since Sivagami’s death 
and had sold it to 8th defendant, and that rst defendant had no 
claim. 


AAA AA AAA AA AAA AA. 
# 5. A, No. 354, of 1890, 16th April 1891, 
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The Distiict Munsif found thatthe house was Sivagami's Saminatha 
absolute property, but that the will set up was not proved. He, wees 
however, gave plaintiff a decree on the ground that ist defendant AMA 
was the sister's son and heir to Sivagami. achi. 

“On appeal, the District judge agreed with the District 
Munsif that the will was not genuine, but reverset the decree on 
the ground that a sister’s son was no heir únder the Hindu Law. 

In so holding, the District Judge appears to b= mistaken. In 
Smriti Chandrika, Ch. IX, S. 3, vs. 36 and 37 relating to succes- 
sion to woman’s property after the enumeration of secondary 
mothers, it is said if they leave no (male) issue of their body, nor 
the son of a daughter, nor a daughter, the sister’s son and the like 
shall inherit their property. In West and Buhler's Hindu Law, 

p. 547, authorities are enumerated for holding that a sisters son 
can inherit in the absence of any other heir. 

Something may, however, depend upon the nature of the 
property. See Bachha Fhav. FJugman- Fha! and Brakmappa v. 
Papanna? ; also Macnaghten’s and. Colebrooke’s Mitakshara; 

EP: 34, 5: 98. es | 

‘As the District Judge merely decided that ia no case cana 
sister’s son be the heir, we must remand the appen! for a decision 
on the other issues which arise. E E 

The decree of the lower appellate Goit must be reversed 
aiid the appeal remanded for disposal. 

The appellant is entitled to the .costs of this appeal, and the 
Costs:in the lower appellate eet will. abide ari follow the 


result. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.” [5941 
Present:—Mr. Justice Muthusami Aiyar anā Mr. Justice 
Parker. | Nasan 
Chithambaram Chetti is P=titioner* 
7. S (Plaintif ). 
Natesam Chetti and .. Counter-petitioners 
another l 
(Dejendants). 
* Madras Abhari Act, S. 28, Act I of 1886—85. 40, Act II of 1864—S. 331, Code of Chitham- 
Civil Procedure. baram Chetti 
OR. P, No. No. 4/2 of 1889. T 2nd September 181. UA 


1 (1885) I-L. R. 12 O. 348. . = 49, (1889) I. L. R. 13M.138 ' Chetti. 
| 


Chifham- 
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Held that a purchaser of immoveable property sold for arrears of Abkari revenue 


baram Chetti is entitled to be putin possession by the Civil Court, by removal of obstruction, if 


Ya 
Natasam 
Chetti. 


[* 595] 


any, under the provisions of the Code of Civil Procedure. 

Civil Revision Petition under S. 622, C. P. C. from the order 
of the District Munsif of Kumbakonam on C. M.P. No. 13 
81 of 1899. 


The petitioner purchased a property sold for arrears due under 
an Abkari Ijara. In the course of delivery by the Court Amin, he 
was obstructed. Thereupon he prayed to the Distret Munsif for 
an order directing the removal of the obstruction. The District 
Munsif dismissed the application holding that the provisions of 
the Code of Civil Procedure in respect to resistance of delivery are 
not extended to the purchaser applying under S, 40 of Act IL of 
1864. He applied to the High Court to revise the order. 


S. Ramaswamt Mudalear for petitioner. 
The counter-petitioners were not represented. 


Ramaswamt Mudaliar:— The old Abkari Act III of 1864, 
S.10, empowers Collectors to recover arrears under the Abkari 
Act like arrears of land revenue. Under S. 28 of Act I of 1886, 
the present Abkari Act, all fines, penalties, arrears, &c., are recover- 
able like arrears of land revenue. 9. 40 of Act Il of 1864 gives 
jruisdiction to a competent Court on the application of a purchaser 
of land resisted, and prevented from obtaining possession, to cause 
processes to be issued for putting the purchaser in possession in 
the same manner as if the purchased Jand had been decreed to the 
purchaser by the decision of the said Court. ‘The provisions of the 
Civil Procedure Code regarding resistance and obstruction are 
therefore applicable. The District Munsif had jurisdiction. 


The Court delivered the following 


*JUDGMENT:—S. 40 of Act II of 1864 directs that the 
Court shall cause the proper process to be issued for putting the 
purchaser in possesfon. The intention, which the language 
suggests, is that the purchaser shall be placed in possession with- 
out being under the necessity of instituting a suit for that purpose. 
If the execution of the process is obstructed, the provisions 


of the Code of Civil Procedure became applicable. To hold 


otherwise would be to defeat the intention of S. 40 of the 
Revenue Recovery Act, which gives a certificate the same force 


which a decree of Court has under the Code of Civil.Procedure. 
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We set aside the order of the District Munsif end direct that 
the petition be restored to the file and disposed of in accordance 
with law. \Counter-petitioner will pay the costs. of this petition. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS.» [* 659] 
Present :—Mr. Justice Muthusami Aiyar, Officiating Chief 
Justice, and Mr. Justice Shephard. . 
Koyakolli Kunnathathil Kunhunni Nair .. Appellant* 


(Platntzf,). 
v. 
Shugapura Vittil Konna Parikar and 
others s4 i T . Respondents 
AA 


Landlord and Tenant—Denialof landlord's title after institution of suit—Bonafide Kynhunni 
denial of the title of one of two rival clamiants on the death of lesor— Forfeiture of Nair 
tenancy—Vagaola Karanom—Irredeemable. v. 


The jenmi (owner) of certain land granted a Faga tenure to some persons and Konna 
transferred the jenm nght (right of ownership) to the plaintiff. The property having Panikar. 
been attached in execution of a decree againss the tenants, the plainviff put in a claim 
which was rejected and the property sold. In-a suit by the plaintiff against the 
original tenants, the purchaser and his assignee :—Held, that their cenl in the course 
of the suit of the plaintiff’s title did not create-a forfeiture of the terancy, as the denial 
was not under the circumstances fraudulent ; held also on the evidence that a Waga 
tenure is not redeemable. 

Second Appeal from the decree of the District Court of South 
Malabar in A. S. No. 421 of 1886 ‘affirming the decree of the 
Court of the District Munsif of Kumi in O. S. No. 488 of 


` 1887. 

The property in suit was the jenm of the Ettuthodika 
tarwad from which the tarwad ai defendants I to 8 obtained a 
Vaga tenure in 1837. The plaintiff purchased the jenm right in 
1856. In execution ofa decree in O. S. 142 of 1885, against . 
defendants 1 to 8, the property was attached. The plaintiff's 
claim petition having been rejected as he failed to prove his jenm 
title, the property was put up to sale and purchased by the 12th 
defendant. The 12th defendant sold his right to the 13th defend- 
apt. The plaintiff sued for a declaration of his jemm right and 
for redemption of the property. The defendants denied the ‘jenm 
title of the plaintiff and claimed as transferees of the original 
jenmi from whom the ‘plaintiff also claimed. The District 


Kunhunoni 
air 
v, 
Konna 
Panikar, 


[“ 660] 


118 “THE MADRAS LAW JOURNAL REPORTS. 


e 

Munsif declared the plaintiff's jenm right and his right to rent but 
refused redemption on the ground that a Vaga tenure wasa, 
perpetual tenancy. On appeal before the District judge it was 
contended zxzer alia that the denial by the defendants of the 
plaintiff's title worked a forfeiture of their tenancy, and that a 
Vaga tenure was redeemable. The District judge decided these 
questions against the plaintiff* and confirmed the Munsif’s decree. 
The plaintiff appealed to the High Court. 


K. P. Govinda Menon for appellant. 
C. Sankaran Nasr for respondents. 


Govinda Menon—contended that the denial of the landlord's 
title worked a forfeiture, and referred to Chidambaram Piliat v. 
Sabapatht Pillai. “He further argued that the onus of proving 
that a Vaga tenure was a perpetual tenancy was on defendants 
and they had failed to discharge it. 


The respondents were not called upon. 
The Court delivered the following 


JUDGMENT :—It is argued that there was a forfeiture by 
reason of the respondent’s denial of title in their written statement. 
It is true that the defendants, including the respondents, all ques- 
tioned the title of the plaintiff, but it does not appear that the 
denial so far as regards the respondents was made under circum- 
stances such as to render their conduct fraudulent. The question 
is, whether the plaintiff or the judgment-debtors have derived a 
valid title from the same jenmi. And when the plaintiff sought 
to raise the attachment which had been levied on the land, he 
did not appear to support his petition or produce his title-deed. 
The case is similar to that of a tenant who, his lessor having died, 
bona fide denies tle claim of one of two rival claimants to thé 


“inheritance. We agree with the District judge that there was no 


forfeiture. : 


As to the other point, turning on the construction of Exhi- 
bits III and IV, we see no reason to differ from the Judge. 
There is nothing in the documents to show that the intention 
was to create a redeemable tenure. The words are that the land 
was given in consideration of a money payment to be enjoyed a 


wa 


1. (1890) 1 M.LJ. 218. - 
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Vaga, subject to the payment ofone ¢hwzz7 of rice and the presenta- $ 
‘ion of a. bow and lanceon the occasion of the Puram festival. 
‘t is clear that the allusion to the bow and lance does not indicate 
any real service or anything more than a mere sign of homage: 
The evidence does not show that from 1821 the tenure has been 
-Teated as redeemable—S. A. 819 of 1881 and cases there cited. - 
We see no ground for saying that the Courts below have not 
zome to a correct conclusion as to the nature of the tenure. 
The appeal is dismissed with costs. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. * [#679] 


Present:—Mr. Justice Muthusam1 Atyar. and Mr. Justice 
Parker. | 


Rebala Pera Reddi Za : Petitioner* 
| ll LL. (Plaintif). r. 
y. , 
Mohamed Abdul Hussain Sahib Geru .. Counter-Peti- 
' tioner 
(Defendant). 


_ Succession Certificate Act, S. 4—Succession—Surviror ship— Joint, family deh. 


* Although Act VII of 1889 contemplates only cases of: succession, a Hindu son [x 680] 
suing to recover a debt duc upon a pro-note executed to his deceased father is bound pera Reddi 
to produce a succession certificate under S. 4 of Act VII of 1889, when there is nothing v. 

on the face of the documents or pleadings to shew that itis a debt: due to the joint Hussain Rahib, 
family and iot to the father alone. 


Civil Revision Petition under S. 25 of Act IX of 1887, against 
the decree of the District Munsif of Nellore, S. C. S. No. 1873 
of 1889. 

The suit was brought by the plaintiff, a Hindu, for the re- 
covery of the balance due on a promissory | note executed to the 
plaintiff’s deceased father. The District Munsif dismissed the suit 
as the plaintiff had not obtained a succession certificate under Act 
VII of 1889. The plaintiff applied for revision to the High Court. 


ot 


T. V. Seshagiri Atyar for petitioner. 

S. Subramaniam and P. Subramania Aiyar for counter-peti- 
tioner. - 

e The Court delivered the following 

| JUDGMENT :—It is argued that the ich ocala by the 

son by right of survivorship and that the case ‘is mot within the 


4 
aan eee 
| 
LI 


* C. R. P. No, 333 of 1890. . , 26th. October 1891, 
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scope of the Succession Certificate Act. The Act clearly contem- 
plates only cases of succession and our attention is also ‘drawn to 
Act V of 1881, S. 4. But the promissory note sued on stands in the 
name of the father. There is nothing on the record to show that 
the debt sued for wasa jointfamily debt. The question, therefore» 
does not arise upon the face of the documents or upon the plead- 
ings in the case. We must decline to interfere, and dismiss the 
petition with costs. 

[Mote The presumption is that the debt is a joint family 
debt.—Fagmohandas xv. Allu Maria.” Other evidence is admissible 
as to the proof of the nature of the debt, Sudramantvam v. 
Rukku;? Pallam Raju v. Bapanna;? Pertap Narain Singh v. 
Bhagwati Prasad.* —Ep]. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.*# 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Parker. 


Umade Rajuha Raje Damara Kumara 
Muddu Venkatappa Naidu Baharu- 


varu, Zemindar of Kalahasti. Bs Petitioner* 
v. T (Plaintif). 
Venkatappa .. Counter-Petr. 
(Defendant). 


Suceession Certificate Act, S. 4—Suit o% a bond for vent. 

* Held that, where a suit is brought by the son of a Zamindar upon a bond for 
arrears of rent executed to the father, the suit is not one for rent within the mean- 
ing of Sub-section 2 of 5. 4 of Act VII of 1889, so as to entitle him to exemption from 
producing a succession certificate. 

Civil Revision Petition, under S. 25 of Act IX of 1887, 
against the decreegf the District Munsif of Tirupati in S. C. 


S. No. 444 of 1889. 


The suit was brought by the Rajah of Kalahasti for the 
recovery of the last instalment due under a bond executed by the 
defendant to the plaintiff's deceased father for arrears of rent in 
respect of an Ijara lease. ‘Ihe District Munsif dismissed the suit 
as the plaintiff failed to produce a succession certificate under Act 
WAA a ee ee ee 





MM 


* CO. R. P. Nos. 317 and 318 of 1890, 29th October 1891. 
1. (1894) I. L. R. 19 B. 338. 2, (1897) I. L. R. 20 M. 232. 
3, (1899) I. L.B- 22 M. 380. 4. (1895) I. L. R. 17 A. 578, 
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VII of 1889. The plaintiff applied to the Ba Court to revise 
the decree of the District Munsif. 


V. Bhashyam Atyangar for MAA | 

The counter-petitioner was not represented. | 

Bhashyam Aztyangar :—Two questions arise here. First, it is 
a suit for rent and falls within the exemption ‘in the Succession 
Certificate Act as to suits for rent. ‘The bond expressly- says it 
was executed for arrears of rent. : ; l 

Secondly, the son claims by survivorship and! not in succes- 
sion. It is not necessary to argue this question here, as the deci- 
sion on the first question in my favour will be enough to dispose 
of this case. I shall argue it here as the same question arises in 
the next case, C. R. P. 333 of 1890. ‘The debt is not due to the 
estate of the deceased. It was due to the undivided family. . Act 
V of 1881, S. 4, makes the meaning clear. No let ters of admi- 
nistration are necessary if the debts were not due to the deceased 
himself. If the debts were due to the deceased only as managing 
member, then they do not vest in the executor ct administrator. 
The same argument applies to a succession certificate which is 
only necessary when probate or letters of administration have not 
been obtained. In the Abstract Proceedings of the Legislative 
Council, Vol. XVI, p. 466, the scope of the Act is stated. The 
onus of shewing that a certificate is necessary, t.e. „that it is a case 
of succession, not survivorship, is on the party dieus its 


Muthusamt Atyar J.—Should it not_appearon the face of 
the document that it is executed to the manager oña joint family 
as such, to entitle you to claim the exemption ?_ . 


*“Bhashyam Aryangar:—I submit nct; the presumption is that 
a Hindu family is joint, and the onus of town that itis not a 
joint family debt is on the person alleging it. The decision in 
Venkataramanna v. Venkayya is, I submit, not: correct. The 
decision of Rest J. in C. R. P. No. 27 of 1890 supports me. 

The Court delivered the following . i 

JUDGMENT :—The suit was brought upon a bond execut- 


edo the late Zamindar of Kalahasti for an arrear of rent due for 
a previous fusli, and it is argued that the sum due ander the bond 


is not a debt but rent within themeaning of S. 4; Stb-S. 2, of the 


1. (1890) LIR. 14 M. 377, . 


R * 16 


Zemindar of 
Kulahasti 
v. 
Venkatappa. 


Je 682) 


= we 
a 


[e 682] 


Baird 
Y. 
Walker, 


[° 683] 


122 THE MADRAS LAW JOURNAL REPORTS. 9 
0 


Certificate Act. We are not able to accept the argument. The 
debt is now due upon the bond and is not rent. The character 
must be determined by the promise contained in the document 
and not by the consideration recited for the promise. The peti- 
tion is dismissed. 


IN THE SUPREME COURT OF NEWFOUNDLAND.*# 


James Baird and another .. Plaintiffs * 
7. 
Sir Waldwin Walker, Baronet .. Defendant. 


Constitutional law—Action of trespass—Plea of “ Act of State ”—Prerogative— 
Modus vivendi—Jurisdiction of Municipal Courts of Colony. 
Ld 


In an action, to which the parties are British subjects, for a trespass committed 
within British territory, in time of peace, it is no sufficient answer to say, in exclusion 
of the jurisdiction of the municipal courts, that the trespass was an “u Act of State ” 
committed under the authority. of an agreement or modus vivendi with a foreign 
power. 

In such a case, as ‘between the Queen’s subjects, the question of the validity, 
interpretation, and effect of all instruments and evidences of title and authority rest 
in the first place with the courts of competent jurisdiction in the territory within 
which the cause .of action arises. 

This was an action of trespass brought by James Baird and 
another against Sir Baldwin Walker, Bart. The pleadings and 


facts are stated in the judgment. 


The issues of law raised by the pleadings were argued before 
the Chief Justice of the Court and Pinsent, J, on the 6th, oth, 
and roth February, 1891. 

Winter, Q.C., and Greene, Q.C. for plaintiffs. 

Whiteway, Q.C., A.-G., and Kent, Q, C. for defendant. 

On the 18th March, 1891, the judgment of the Court was 
delivered by 

* Pinsent, J.— The statement of claim in this action charges 
the defendant with having, in June last, wrongfully entered the 
plaintiffs’ messuage and premises, situate at Fishel’s River, in 
Bay St. George, and with taking and retaining possession of the 
plaintiffs’ lobster factory and of a large quantity of gear, materials, 
and implements appertaining to the same, and with having pre- 
vented the plaintiffs from carrying on the business of catching and 
preserving lobsters ; and the plaintiffs claim $ 5,000 damages, and 
they pray for an injunction. 


* 18th March 1891. 
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The defendant, amongst other matters, pleads in effect that 
he was Captain of ont of Her Majesty’s ships employed during the 
last season on the Newfoundland fisheries, and was senior Officer 
on the station; that the Lords Commissioners of the Admiralty, 
by command of Her Majesty, committed to him “the cate and 
charge of putting in force and giving effect to an agreement 
embodied in a modus vivendi for the lobster fishery in Newfound- 
land during the said season, which as an act and matter of State 
and public policy had been by Her Majesty entered into with the 
Government of the Republic of France.”. That the said agreement 
provided, amongst other things, “ that on the coast of Newfound- 
land, where the French enjoy rights of fishing conferred by the 
treaties, no lobster factories which were not in operation on the 
ist day of July, 1889, should be permitted,unless -by the joint 
consent of the Commander of the British and French naval sta- 
tions. ” 

‘The plea then proceeds to allege that the said lobster jacy 
of the plaintiffs was in operation in contravention of the terms of 
that agreement, and that after notice to the plaintiffs, which they 
disregarded, he (the defendant) “ in his public political capacity 
“and in the exercise of the powers and authorities and in the per- 
formance of the duties of the care and chatge so as aforesaid 
committed to him, vu entered and took ` possession, etc., but that 


ae 
ae -ti 


And the defendant sets out that ail he had done was, ~ ith a 
full knowledge of the circumstances, approved and confirmed by 
Her Majesty, and concludes his plea in these words—“‘and the 
defendant therefore submits that the matters set forth in his 
answer to the said statement of claim, and on which he rests his 
right to enter into and take possession of thessaid messuage and 
premises, and to take possession of the said gear, material, and 
implements, were acts and matters of, state arising out ‘of the 
political relations between Her Majesty the Queen and the Govern- 


ment of the Republic of France ; that they involve the construc. . 


tion of treaties and of the said modus vivendi and other acts* of State 
‘and are matters which cannot be inquired into by this honourable 
Cort.” - 

it is admitted that if this plea can be stistainéd asa matter 
of fact, and if it be good in law, thete will be an end to this action. 
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It is assumed that the plaintiffs are British subjects, and it is 
hardly necessary to add that for the purpose of the present dis- 
cussion the right of property in the plaintiffs in the lands and 
chattels the subject of the alleged trespasses, and the acts of tres- 
pass themselves, must be taken as admitted. 


The reply of the plaintiffs to this plea or statement of defence, 
besides raising issues upon questions of fact, with which we have 
at present no concern, avers that “ thealleged contravention of the 
said agreement or modus vivendi afforded no justification in law 
for the action of the defendant; ” that the said action of the 
defendant was not an act of State and public policy;” that “ the 
alleged authority from Her Majesty and subsequent confirmation 
by her afford no justification for the action of the defendant,” and 
do not relieve the defendant from liability for his said.acts. ` 


No question has, on either side, been raised in the course of 
the agreement with regard to the terms and construction of any 
treaty or treaties, or of any statutes in relation, tc them ; in fact no 
reference has been made to them beyond the general allegation in 
the pleadings. 


The pleadings, if any adjudication upon such points were 
called for, are wanting in such necessary and specific references, 
averments of circumstances and oi connexion, as would enable 
the court, in the absence of proof, to pass judgment upon them : 
Pulido v. Musgrave. However, no, such adjudication is now 
sought. What we are at this time asked to determine is a ques- 
tion 27 lamine, by the finding of which in favour of the defendant 


the case of the plaintiffs would be out of court. 
WI % * x 


For the plaintiffs it is contended that no such thing is known 
to the law or to the constitution as an act of State by which in 
time of peace the Crown can convey authority to a public officer 
or any other person to commit any act in violation or disturbance 
of the person or property of the subject, so as to éxclude the sub- 
ject from resort to the Queen’s Court of law for redress and com- 
pensation for injuries committed under colour of the authority of 
such act of State. : 

This position is contested by the other side, and it is contend- 
ed that the mere fact of such-an agreement having been made as 

1, (1879) 5 A. C, 102, 


” THE. MADRAS LAW JOURNAL REPORTS. 125 


that here alleged to have been entered into between the Govern- 
ment of Great Britain" and that of the Republic of France is, in 
itself, sufficient evidence of such public necessity as will justify 
the sacrifice of the right of private property to the public weal, 
and particularly where it is alleged that such sacrifice is required 
in relation to pre-existing treaties. In other words, that the 
agreement in this case termed the modus vivendz is equivalent to 
a treaty, to the terms of which rights of private property may be 
subordinated. 

It is not averred in the pleadings that the object of the 
agreement was to avert hostilities between the contracting States, 
and we have no historic ground for the assumption that war was 
imminent: There is no question that the modus vivendi was 
entered into and that the acts of the defendant were committed 
at a time of actual peace, which still continues. The term “ modus 
vivendt,” in itself, supposes an actual state of tranquillity, and a 
desire on the part of the high contracting parties to secure its 
continuance. 

The question then for us is this—Is there sufficient evidence 
before us to enable the Court to uphold this agreement with the 
right claimed by the defendant of putting it in execution with 
legal impunity ? 

A good deal has been said upon the meaning of the expression 
“act of state.” l 

In the broad sense of the term, many lawful acts of the exe 
cutive government, and many instances of the exercise of the 
prerogative of the Crown, might be designated “act of State;” 
but there is a narrower sense, and that in which the term is more 
technically if not exclusively employed, which relates to acts done 
or adopted by the ruling powers of independent States, in their 
political and sovereign capacity, particularly &an act injurious to 
the person or to the property of some person who is not at the 
time of that act a subject of Her Majesty ;*which act is done by 
any representative of Her Majesty’s authority, civil or military, 
and is either previously sanctioned or subsequently ratified by 
Her Majesty :”—Stephen’s History of the Criminal Law, p. 61. 

f * % % GS 
The point for decision here is: Was the act within the law- 
ful power of the Crown ? Was the authority under which the de- 
fendant justifies within the province of the prerogative ? 
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The power of the Crown to cede British territory to a foreign 
State by tteaty.of peace, following upon the termination of war, 
seems to be unimpeachable, and has not been questioned at the 
bar; but it is said that this modus vivendi is not of that natute, 
that it does not partake of the character of a treaty, and that, if it 
“does, no power resides in the “British sovereign of éntering into a 
compact with a foreign State in time of peace for a cession of térri- 
tory, or, æ fortzort, for alienating the property ofa subject or of 
imposing upon him conditions of tenure in derogation of his 
ordinary rights, while he remains a a subj ect of the Queen inhabit- 
ing British territory. 

; Upon the question of the prerogative tight of territorial ces- 
sion in time of peace, it was held by the High Court of Bombay 


dn the year 1876, in the case of Damothar Gordhan v. Deoran 


Kanjt,+ that it was beyond the power of the British Crown, 
without the concurrence of the Imperial Parliament, to make 
any cession of territory within the jurisdiction of any of the 
British Courts in India in time of peace, to a foreign power. Lord 
Selborne, in delivering the judgment of the Privy Council on 
appeal, observed (p. 373) that their Lordships of the Judicial Com- 
mittee ‘‘ having arrived at the conclusion that the present appeal 

ought to fail without reference to that question, they think it 
sufficient to state that they entertain such grave doubts (to say no 
more) of the soundness of the general and abstract doctrine laid 
down by the High Court of Bombay, as to be unable to advise 
Her Majesty to rest her decision on that ground.” 

There are manifestly some cases, as where the grant of money 
is involved, in which the assent of Parliament toany treaty is 
practically essential. There are others involving the cession of 
territory in the time of peace: -which require the moral support of 
the nation as being acts of prudence and necessity, and free from 
the suspicion of frayd, collusion, or criminal weakness: but, 
nevertheless, as in the acquisition of territory, so, ex converso, in its 
éession the treaty-making power is in the Crown of Great Britain. 
Upon the argument of the case last cited it was suggested that if 
cessions in time of peace were legal, the Crown might cede any 


|” portion of territory, say Dover or the Isle of Wight, to a foreign 


power; to. which it was most aptly answered by Stephen, Q. Ci 
“The possible extreme abuse ofa power is no ae against 


a n 1. (1876) 1. A.C. 332, 
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its existence ; you get beyond the tacit terms of a principle when 
you assume its capricious application.” So much for the principles 
of international as distinguished from constitutional and municipal 
law. 


With regard to the form of the instrument, it appears to me 
to be a matter of indifference so long as the terms are clear and 
sufficiently expressed; and that its construction would be deter- 
mined simply by the principles which govern other contracts. 


It has been suggested that the exercise of the prerogative in 
possessions enjoying responsible (or constitutional) government 15 
of a more limited'character than it would be in the mother country, 
but *where the objects of its application correspond, there can be no 
doubt, in my opinion, that the sovereign authority in the colonies 
is the same as it is in Great Britain, where in truth ‘responsible 
government” is more amply and absolutely enjoyed that it is in the 
colonies themselves. 

“There can be no doubt the Queen’s prerogative is as exten- 
sive, valid, and effectual in New South Wales as in this country 
of Middlesex,” observed Vice-Chancellor Bacon zm re Bateman’s 
Trusts.* 

For the defendant it is, as I have said, contended that the 
fact of a modus viwendi having been concluded is sufficient without 
reference to the specific treaties or any provisions of the treaties 
, upon which it is said to be founded, that the modus was in itself a 
treaty, and that the sovereign possesses absolute power to enter 
into an international agreement of this kind so as to bind the 
entire community and every individual subject’s right; that 
parliamentary impeachment is the only mode in which its pro- 
priety can be called in question, and that if the defendant had 
failed to fulfil the duty cast upon him by the State, the nation 
would have been held responsible by the othe? contracting power 
for his want of action ; that as the terms upon which peace is made 
are in the absolute discretion of the Sovereign, so the right to 


enter into an agreement to maintain peace and prevent war is 


egually so. 

Counsel for the defendant, after citing several text authorities 
upon International Law, and referring to many decided cases say 
that they rely particularly for the position they assume upon 


1. (1873)42 _L. J. Ch. N. 8. at p, 554. 
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Buron v. Denman; © C onway V. Gray; ? and Rustomjee v. The 
Queen. ? | MA 
# A * $% 

I cannot see how either of these cases (Buron v. Demant and 
Conway.v. Gray)? makes for the defendant against the principle 
that there can be no “act of State,” so as to supersede or exclude 
the operation of the municipal law in the case of subjects of the 
same state, But for the defendant still another case was cited, 
which, it was maintained, distinctly (if for the first ane) intro- 
duced a different rule. 

This was the case of Rustomee v. The Queen,? which was a 
proceeding by petition of right in which it was sought tomake the 
Crown responsible as an agent or trustee for the suppliant as one 
of a class in respect of money paid, under a treaty of peace between 
the Queen of England and the Emperor of China, towards the dis- 
charge of debts due to British subjects from certain Chinese mer-: 
chants, and it was held that the act of the Crown in rejecting the 
claim of the plaintiff was not a subject of inquiry in a British 
Court. ` 

“Lord Colertdge, in delivering the judgment of the Court, said; 
p. 73 : ‘‘ The making of peace and the making of war, as they are 
the undoubted, so they are, pethaps, the highest, acts of the 
prerogative of the Crown. The terms on which peace is made are 
in the absolute discretion of the sovereign. * * * The Queen 
might or not, as she thought fit, have made peace at all; she 
might or not, as she thought fit, have insisted on this money being ; 
paid her. She acted throughout the making of the treaty and in 
relation to each and every of its stipulations in her sovereign 
character, and by her own inherent authority and, as in making 
the treaty, so in performing the treaty, she. is beyond the‘ control 
of municipal law, and her acts are not to be examined in her own 
courts. It is a treaty between herself as sovereign, and the Em- 
peror of China as sovereign, and though he might complain of the 
infraction, if infraction there were, of its provisions, her subjects 
cannot. * * * It seems clear to us that in all that relates to 
the making and performance of a treaty with another sovereign 
the Crown is not, and cannot be * * * an agent for any sub-, 
ject whatever. | e 


1, (1848) 2, Ex, 167. . ` 2, (1809) 10 East 536, 
3. (1876) 2 Q. B..D, 69. ` 
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In citing this case in support of the defendant's position, his 
counsel mainly rely upon the passage : “ As in making the treaty, 
so in performing the treaty, she (the Queen) is beyond the control 
of municipal Jaw, and her.acts aré not to be examined in herown 
Courts.” 

This language has never been quoted by jurists nor cited by 
judges as possessing the meaning contended for on behalf of the 
defendant. 

The case is one in which the Queen herself was sued, and the 
ruling upon this point amounts simply to this, that the sovereign is 
not liable to be called to account by her subjects for the manner of 
fulfilling the terms of a treaty in a matter which is only capable 
of being called in question by the other high contracting party. 

In the action now under consideration the sovereign is not the 
defendant; the question isone, not of the mode of fulfilling a 
treaty, but it relates tothat which is, in its very nature, a tempor- 
ary expedient during the existence of which the fulfilment ofa 
treaty or treaties is suspended, something done in the meantime 
for the convenience of the Queen’s Government, and the cause of 
complaint is one arising within the jurisdiction of Her Majesty’s 
Courts, in which both parties to the action are her subjects. 

I have no doubt that where the terms of a treaty are such that 
the property of the subject within the territory of his State is 
affected by them, any contest between subjects of the Crown, as to 
their lawful or unlawful execution, is cognizable by the municipal. 
courts ; and that? “the meaning of treaties and of all measures for 
their execution is to be ascertained by the same rules of construc- 
tion and-course of reasoning which we apply to the interpretation 
of private contracts.” ‘This is not one of those cases to which the 
maxim zzter arma stlent leges applies. 

There may be, I admit, a territorial cession of public pro- 
perty in time of peace, although such is not the case here—the 
territory is British, and its internal administration remains un- 
touched ; but even in the case of transfer of territory from one 
State to another, the status of the inhabitants with regard to their 
real property would, I imagine, remain as peor in the absence 
efstipulations to the contrary. 

It is possible to understand the existence of treaties, the’ pro- 
visions of which might in certain events and under certain 
conditions be actively employed to control or quality rights of 
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property, but which in other events and under other conditions 
would leave those rights to their ordinary operation; but this 
would be a matter of construction, and such treaties would have 
to be administered, as occasion might require, according to their 
legal interpretation and the legal means of enforcing their provi- 
sions. No more subsequent agreement in the nature of a modus 
vivendt in time of peace could, without Parliamentary sanction, 
modify such rightsof property as between subjects to a greater 
extent than that of which the antecedent treaty or a prior statute 
made provision. i 

In this action of Baird v. Walker no such case is presented 
to us for adjudication. We are not invited at present to decide 
upon the construction of treaties, or the lawful means for their 
enforcement ; we are only asked by the defendant to say that the 
alleged authority of the Crown contains in itself a sufficient de- 
fence to force the plaintiff out of Court. 


Under the pleadings and all the circumstances, so far as it is 
open to the Court now to notice them, we must hold that the 
defence is not a sufficient answer to the claim. 

It may not be generally known, and I would here note, that 
this is not the first instance in which a project in the nature of a 
modus vivendz has been proposed with regard to the joint occupa- 
tion of part of the coast by French and English fishermen. In 
December, 1763, a project of an agreement was in view, proposed 
by the French Ambassador, for the avoidance of disturbance and 
dispute between the English and French in carrying on the con- 
current fishery. It was referred to the Crown law officers of the 
day, who were asked whether the Crown could legally enter into 
it, and would have power to enforce such regulations so far as 
they related to the subjects of Great Britain; ard those eminent 
*authorities answered that the project contained many things con- 
trary to the Act of William II, as well in respect of the King’s 
subjects, asto the mode of determining controversies arising there, 
and that the Crown had no power to enter into or enforce such 


regulations. (Reeve, p. 120, Chalmers’ Colonial Opinions, 545.) 
* z ¥ # # # 


To sum up in short terms, for general information, our con® 
clusion upon the issue before us, the Court holds— 

That in an action of this description, to which the parties are 
British subjects, for a trespass committed within British territory, 
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in time of peace, it is no sufficient answer'to say, in exclusion of 
the jurisdiction ofthe municipal courts, that the trespass was an 
“Act of State” committed under the authority of an agreement 
or modus vivendi with a foreign power. 


That in such a case, as between the Queen’s subjects, the 
questions of the validity, interpretation, aud effect of all instru- 
ments and evidences of title and authority rest in the first place 
with the Courts of competent jurisdiction within which the cause 
of action arises. 


That therefore the decision upon the present issue, which is 
confined to those points, is found in favour of the plaintiffs in this 


action, with leave to the defendant (should ‘it be desired) to 


amend, upon payment of costs.—C. L. Times. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.* 
Present -—Mr. Justice Kernan and Mr. Justice Brandt. 


Ramasami Chetti -» Appellant** 
(DefdPs. reptve.) 
ya . 
Sokkanada Chetti .. Respondent 
(Plaintif). 


Limitation Act, Art. 116,— Contract in writing, registered, 


Art. 116, Sched. II, of the Limitation Act, XV of 1877 , applies only to suits on 
contracts which are wholly in writing registered, and signed by both parties to the 
contract. 


' Where a lessee executed a registered instrument acknowledging the lessor’s title 
and agreeing to hold on the terms stated therein, but the lessor executed no instrament 
agreeing on his part to allow the lessee to hold on these terms,held that the contract 
cannot be said to be a * contract in writing ’ within the meaning of Art. 116, 


*Second Appeal from the District Court cof Salem in'A. S. 
No. 111 of 1885, modifying the decree of the District Munsif’s 
Court of Tirupatur in O. S. No. 99 of 1884.. 


This was a suit to recover a sum of Rupees 851-0-0, rent due 
on a registered patta, dated 22nd September 1880, issued by one 
of the plaintiffs to defendant for fasli 1291. Defendant contended 
twler alia that the suit was barred by limitation for the first four 
instalments and that the amount due had been discharged. The 
District Munsif held that the suit being based on a registered 


Å— Aa... 
*e 8. A. No. 227 of 1887. “ Sth, December 1887, 
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instrument was not barred under Art. 116 of Schedule II tothe 
Limitation Act, and gave the plaintiff a decree for the amount 
claimed less a small sum which he found had been discharged. 
The District Judge on appeal agreed with the Munsif on the ques- 
tion of limitation and modified his decree with regard to the 
amount due to plaintiffs. The defendant preferred a second 
appeal to the High Court. 

M. O. Parthasaradht Atyangar for appellant. 

P. Ananthechariu for respondent. 

The Court delivered the following 

JUDGMENT :—The sole point for our determination in this 
second appeal is, whether or not the suit is based on a contract in 
writing within Art. 116 of the Limitation Act. If it is, the claim 
is not barred, If it is not, the claim is barred. The facts found are 
that the landlord entered into a contract with the appellant’s 
then representative in 1880, having agreed to lease to the latter 
certain lands for rent, and that in pursuance of such lease the 
lessee entered on the lands, but allowed the rent to fall into 
arrears. 


The lessee executed and had registered a document in which 
he acknowledged his lessor’s title, and the agreement to hold on: 
the terms stated, but the lessor executed no instrument agreeing 
on his part to allow the lessee to hold as such. 


It appears then clear that the contract cannot be said to be a 
‘contract in writing.” within the meaning of the words used in- 
Article 116, Schedule II, of the Limitation Act. Part of the 
contract is in writing in the sense that the lessee has executed 
an instrument evidencing his liability under the contract, but 
there is no written evidence of the contract on the part of the 


lessor. bi i 


It is easy to see -what might bé the results of holding 
otherwise ; a lessor might insist on enforcing onerous covenants 
*in a lease, bringing oral evidence to show that such covenants 


. were in fact entered into, while the lessee might have given the 


lessor an agreement in writing in which such covenants were 
not expressly recited. 


No doubt, many contracts may be entered into and concluded 
orally, and it may be that in some cases a contract may be 


- 
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evidenced partly in writing and partly made out by parol evidence. 
We are satisfied that, where the Legislature provides that, if the 


Ramasami 
ga 


terms of a contract be in writing, and the document be registered, š A 


a longer period of limitation shall be allowed than is allowed 
either in the case of a contract proved wholly by oral evidence, 
or partly by writing and partly by parol, it was the intention of 
the Legislaturë that the contract in writing, should be signed by 
bòth parties, A 

If then the claim to all the arrears sued for is prior to three 
years before the date of institution of the suit, the whole claim must 


be disallowed with costs throughout, but if the claim to any, 


part ofsuch arrears is within the three years prior to the suit, the 
lessor must have a decree for so much and no more. The decree 


of the lower appellate Court is reversed and the case must be, 


remanded as the evidence does not show how much ofthe sum 
claimed would be due to the plaintiff, applying the principles of 
the above judgment to the facts. The lower appellate Court 
will re-hear the case and pronounce a fresh ‘decree. The costs of 
this appeal will abide and follow the result.. ` : 

[Nors.—See also Apaji v. Nil Kantha aii Kolapa v v. 
Vallur Zamindar.” The decision was expressly dissented from 
in ‘Ambalavana PANEME v. Vaguran. ?—ED.| 


SIN THE HIGH COURT OF JUDICATURE AT MADRAS.* 
Present :—Muthusam1i Aiyar, “Ongea Chief Justice, and 
` Mr. Justice Shephard. ' 
Sura Vittil Vayanda Valappil Kunti) Appellants * 


Moidin and others be ; (Plaintiffs) 
7. - 
; Kypatt Ambu and others - © i.. | Respondents 


ka (Defendants). 


Joinder, 
l Where a suit is brought for the recovery of certain property by persons claiming 
“as donees under one of several per sons „jointly entitled to the property, Aeld the suit 
must fail as it is not one for partition 

e  Obiter.—Members of a tarwad who are donees under an n instrument of gift take it 
as tarwad property. [Narayana v Kanan * questioned. | WA 


è §.A. Nos. 647 and 648 of 1890. ` vs 23rd July 1891. 
1, (1901) 3 Bom. L. R. 667. 2 (1901) 11 M. L. J. 125 ; L. L. R. 25 M. 50. 
3. (1895) 1. L. R. 19 M. 52.. , p 4, (16684) 1. L. RÈ. 7 M. 315, 4 


Chetti. 
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Malabar Law— Gift to tarwad members —Joint or several MASAA Sa Kunhi Moidin 


Ya 


Ambu. 
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[* 740] *Second Appeals from the decrees of the Subordinate Judges 


Kumbi Moidin Court of North Malabar in A. S. Nos. 528 and 534 of 1889, revers- 
ing the decree of the Court of the District Munsif of Cannanore 


in O. S. No. 448 of 1883. 


The suit was instituted by the plaintiffs to recover the plaint 
property as donees under a deed of gift executed by one Kadar 
Kutti. The property belonged to Kadar Kuttiand his sisters 
who were members of a tarwad under a devise by -Kunhamed 
Koya in their favour. The. and defendant wasa member of 
Kadar Kutti’s tarwad. The District Munsif decreed the plaintiffs 
claim holding that the plaintiff's donor Kadar Kutti was the 
sole owner. The Subordinate Judge on appeal reversed the 
Munsif’s decision on the ground that Kadar Kutti and his sisters 
owned the property as tarwad property under the devise of 
Kunhamed Koya. The plaintiffs appealed tothe High Court 
on the ground that the devise by- Kunhamed Koya to Kadar 
Kutti and his sisters could not make the property . their. tarwad 
property, and that the pantas were at. least. entitled to the 
share of Kadar Kutti. . 


Er Sankaran Nair for a LA 
H. G. Wedderburn for KAWA eae ate 
The Court delivered the following 


v. ‘ 
Ambu. 


- N 
JUDGMENT :—The question argued in these appeals had 


regard to the nature of the title created by Mayan Kutti and’ 


others in favor of the plaintiffs father, Kadar Kutti. It was 
argued on the one hand that Kadar Kutti and the fellow donees 


took the property as tenants in common, each being entitled to” 


deal with his own share of it, and in support of that view the 
case reported in Narayanan v. Kannan’, and cases following ‘it 


were cited. On tife other hand it’ was contended that the | 


Subordinate Judge was right’ in holding’ that the donees taking 
under Exhibit Z, took the property as tarwad property and that, 


therefore, no one of them could deal with any part ofit as his own. , 


We are disposed to think that the ‘principle laid down in Sree- 
mutty Rabutty Dossee y. Sibchunder Multeck®, and-Makomed 
Shumsool v. Shewukram?, isapplicable to the present case. The’ 
decision, however, in Narayanan v. Kannan*, appears to be. in 


1. (1884) I. L. R. 7 M. 316. 2, (1854) 6 M. I A. 1. 
3. (1874) L. R. 2 L ATA. 


4 


r 
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conflict with that principle and we reserved judgment in order to Kunh?Moidin 


see whether a reference to the Full Bench was necessary, but we 
think that the appeal may be disposed of without any such* 
reference. Even assuming that Kadar Kutti did take a share in 
the property, which it was competent to him to deal with indivi- 


dually, his sons claiming by gift under him could not recover in 


the present suit, inasmuch as it is not in the nature of a partition 
suit and the co-donees of Kadar Kutti are not joined. 


We dismiss these appeals with costs. 


[Nore.—See also Kunhacha Umma v. Kutti Mammi Hazee.? 
Cf. Korath Amman Kutii v. Perungottiul Appu Nambar.?— ED.) 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.* 
Present :—Mr. Justice Parker. 


Puthenpurayil Kumdipravam Kanara Kurup.. Appellant* 


v. (Petrtroner.) 
Puthenpurayil Kumdipravam Govinda Kurup.. Respondent 
(Counter-Petr.) 


Redemption decree—Time fived— Appeal— Withdrawal—Limitation— Caloulation of 
time—Transfer of Property Act, LV of 1882, S. 93. 


When an appeal is filed against a decree for redemption but is withdrawn, the time 
fixed for redemption by the decree appealed against cannot be calculated from the 
date of the withdrawal of the appeal, and the execution of the decree will be barred on 
the expiry of the time fixed from the date of the original decree. [Patloji v. Ganul 
followed.] 

Appeal from the order of the District Court of North 
Malabar in No. 104 of 18g0, reversing the order of the Subordinate 
Court of North Malabar in M.P. No. 104 of 1890. 


The plaintiff obtained a decree, dated 16th March 1889, for 
redemption of a mortgage, and the decree provided that the plain- 
tiff should redeem within six months from the date thereof and 
that his right to the property would be foreclosed in default. The 
defendant appealed from the decree, but the appeal was withdrawn 
on 21st August 1889. The plaintiff applied for execution on 6th 
february 1890, that is, more than 6 months after the date of the 








* C. M.S. A. No. 59 of 1890, 7th August 1891. 
1. (1892) I. L. R. 16 M. 201 2. (1906) I. L. R. 29 M. 322 
3. (1890) LLR. 15 B. 370, 


v. 
- Ambu. 
[< 741] 


[* 745] 


Kanara 
Kurup 
vV, 
Govinda. 


Kanara 
Kurup 
v. 
Govinda. 


[* 746] 


136 THE MADRAS LAW, JOURNAL REPORJSe ° 2 h 
original decree, but within 6 months after the appeal was with- 
drawn. ‘The defendant contend ed that the 6 months provided for ` 
redemption by the original decree having expired, plaintiff was 
not entitled to execute the decree. The Subordinate. . Judge held 
that the Court not having taken’ away the right of: the plaintiff to 
execute the decree by an express order under S. 93 of the Transfer 


of Property Act, he was entitled to execution. ‘On appeal the i 


District Judge Aal the decision of the Subordinate Judge c on 
the authority of Elayadath v. Krishna.” The decree-holder  pieferred 
a second appeal to the High Court.. za 

vS. Ramaswami. Mudaliar for C. Sankaran Natr for appellant. 

4 Bhashyam Aiyangar. for respondent. 

The Court delivered the following 

JUDGMENT It appears to me that plaintiff's YA WA 
to execute the decree is barred. 

The decree was dated neck 16th, 1880, ad directed redemp- 
tion on the kanom aniount being paid within six months. The - 
defendant appealed, but the appeal _ was withdrawn on -21st ” 


August 1889. - -Application for execution was* not made’ ‘till ; 
February 6th, 1890. 


No decree having been passed on appeal, there is no possible-. - 
l ground for the contention that time should be reckoned from the 


date of the final order of the Appellate’ Court—see Paflojr v. Ganu.” 
The fact that the mortgage is ‘usufructuary does not matter. 


| The question is one in execution. 


4 
+ rom 
ee % 


The appeal must be dismissed with costs. TE a 

[Nore —See also Letters Patént Appeal 30 of 1890. in which `. 
Muthusamt “Ayat and Parker, JJ., held that even where the 
appeal is decided on the merits, where the appeal does not extend 
the time for redemption, the decree-holder is bound: to redeem. 
within the time fixed from the date’ of the original decree; also ' 
Fatjuddt Sardar v. Asimuddi Biswas?’ -The pendency. of; the 
appeal is a good ‘ground for extension of time—Ramyo v. Bohm- 
shett: The first Court is the proper Court to apply to for exten- 
sion òf time. But-the appellate Court may also do it Babu Par- 
shad v. Khalil Ram. —ED.] A ? 


1. (1889) I. L R. 13 M 267. : 2. (1890) 1. L.R.15 8.880. 
B. (1907):11 ©, WUN. 679. ae 4, (1901) 3 Bom. L. R. 554 
hi (1906) 1906 A. W. N. 203 ; 34. L. J. 828, 
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